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PREF AGE 


HE remainder of this Work, which hath been 
ſo long promiſed, is at length preſented to 
the Profeſſion. In the former Volume the Editor 
hath treated of the method of conducting a ſuit 
from its commencement to execution, in all common 
perſonal actions, where the final judgment of the 
court is obtained, either upon demurrer, or after a 
ronſuit or verdict. But it often happens that iſſue 
is joined on the exiſtence of ſome matter of record, 
which is to be tried, not by a jury, but by the 
record itſelf : frequently too, one of the parties 
checks the progreſs of the cauſe, either by ſuffer- 
ing judgment by default, or confeſſing the action, 
and thereby the proceedings are diverted into a 
different channel. There are alſo certain peculiari- 
ties of proceeding attached to certain actions, other- 
wife common in their nature, occaſioned by the ſitua- 
tion or character of the parties to the ſuit: ſuch 
are actions againſt peers, members of parliament, by 
or againſt attornies, againſt priſoners, and the like. 
Again, other actions have particular proceedings be- 
longing to them, not on account of any ſingularity in 
the ſituation of the parties, but from the peculiar 
nature of the action itſelf: ſuch as Ejeftment, Re- 
Plevin, and Scire facias; amongſt which alſo may be 
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reckoned real actions. There are laſtly, various 
heads of practice, generally applicable to all caſes, 
and to which it is often neceſſary to reſort, as 
Arbitration, Habeas Corpus, Outlawry, Probibitici, 
Diſcontinuance, Errer, Cofts, Amendments aud Jeoſails. 
The different modes of proceeding in all the above 
caſes, form the contents of the following ſheets. 


It hath been before obſerved, in the Preface to the 


firſt Laue that notwithſtanding the plan, arrange- 
ment, and complexion of the preſent work materially 


differ from that publiſh by the late Mr. Cromp- 


ton; yet the Editor, in order to avoid any poſſible 


imputation of infringing upon Iiterary property, 
purchaſed the copyright of that work. This he 
thinks proper here to repeat, becauſe it will be 


found in the courſe of this Volume, that the Editor 


has availed himſelf of ſome of thoſe materials with 
which he was thereby furniſhed ; particularly in the 
proceedings in real actions, and the like, wherein 


the ancient practice hath been but little affected by 


modern deciſions, and which therefore could admit 
of no great addition or alteration. He hath alſo 
incorporated into the body of the Work, or added 
by way of Notes in the Appendix, the chief part of 
the juſtly eſteemed Introduction to Mr. Crompton's 


Book of Practice. 


In truth, the Editor felt this a duty which he 
owed to the Public, the performance of which can- 
not ſtand in need of an apology ; for as he was about 
to introduce this work as a ſubſtitute for Mr. 


Crompton's, he conceived that the leaſt he could 
do 
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do was, not to give the Profeſſion juſt cauſe of la- 


menting the exchange, by depriving-them of any 
part of that work which might be deemed uſeful 
and improving. The Editor is anxious to make 


this public acknowledgment, as he ſcorns even to 


entertain a wiſh, much more to make an attempt, 
to gain credit to himſelf for that which does not 
juſtly belong to him. Rather would he endure the 
ſevereſt cenſure of criticiſm, than the painful con- 


ſciouſneſs of unmerited approbation. 
Lixcoun's-Inx, h KJ. S. 
March 14, 1796. 8 
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THE proceedings in common perſonal actions 

brought by and againſt commori perſons, where 
the parties either join in demurrer in order to obtain the 
judgment of the Court upon ſome point of law, or 
come to iſſue upon ſome fact to be tried by a jury, have 
been already conſidered in the former volume; but it 
often happens in the courſe of the proceedings, that 
ſome matter of record, as a fine, judgment, act of 
parliament, or the like, is pleaded by the one fide, the 
exiſtence of which is denied by the other: ifſue is then 
Joined upon the plea or replication, as it may happen, 
of nul tiel record, which is tried not by any witneſſes or 
Jury, but metely by the record itſelf. | 


Various are the matters of record that are pleadable Vatious matters 

and to be thus tried by the record ; as titles of nobility, - pleats 

whether earl or no earl, baron or no baron, ſhall be 

tried by the king's writ or patent only, which is matter 

of record. 6 Rep. 53. So in the caſe of an alien, 

whether alien friend or enemy, ſhall be tried by the 

league or treaty between . his ſovercign and ours, 

for every league or treaty is of record. 9 Rep. 31. 
Alſo whether a manor be held in ancient demeſne or 

TK -. B not, 
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not, ſhall be tried by the record of Doomſday in the 
king's Exchequer. 'Thus alſo upon the plea of a former 
judgment recovered by the plaintiff againſt the defend. 
ant for the ſame cauſe of action, or of another action 
depending for the ſame cauſe, or of outlawry, or of 
comperuit ad diem to a bail bond, or of any act of parli- 
ament, or, in ſhort, of any other matter of record, the 
general replication is 2 zie/ record, upon which the par. 
ties join iſſue, and the truth or falſehood of ſuch iſſue is 
determined by the party producing or failing to produce 
the record in queſtion, on a day given him for that 


purpoſe. 


To a miſrecital If a private act of parliament be miſrecited, the ad- 


of an act nul 
ticl record pro- 


per. 


The record may 
be of the ſame 
or different 


court. 


Form of replica- 
tion in both 


caſes. 


verſe party cannot demur, but muſt plead nul tial 
record. 3 Sal. 296. | 


The record to be produced may be a record of the 
ſame court, or of a different court to that in which the 
trial is to be had. 


If it be of the /me court, the replication of 2 fil 
record ſhould conclude with giving a day for defendant 
to bring it in, becauſe the ifſue is always in ſuch caſe 
complete without a rejoinder; but if it be of anther 
court, the replication may either conclude in the ſame 
way, and ſo render the iſſue complete, or with an aver- 
ment, and prayer of debt or damages, which will compe! 
the defendant to rejoin, * that there is ſuch a record,” 
for where the record is of another court, the replication 
is good either way. Sandford v. Rogers, 2 Wil. 13. 
Newberry v. Strudwick, Bar. 335. | 


What day ſhould Tf the proceedings be by original, a general return 


be given. 


day ſhould be given to bring in the record. If by bill, 
a day certain. 


Plea need not be The plea of u tiel record need not be ſigned in C. B. 


ſigned. 


How defendant 
called to pro- 
duce the record, 
and the conſe- 


quence of failing the court that day, and if he fail, the rule for judg- 


: therein. 


Herbert v. Ld. Weymouth, Blac, 816. 


| Where the proceeding is by original, and a general re- 
turn day is given to bring in the record, the defendant 
ought to be called to bring in the record at the riſing of 


ment ſhould be © unleſs cauſe on the appearance hs 


[Ch. XIII. 
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the 


ner chat general return,“ and the record may be brought 
nd. in on that or any intervening day; but where the 
ion proceeding is by bill, and the day given to bring in the 
- of record is a day certain, the record cannot be brought 
rli- WS in after that day, but on that day at the riſing of the 
the court, defendant ought to be called to bring in the re- 
dar- E: cord, and if he fail, the court will appoint the day to be 
cis inſerted in the rule for judgment mf cauſa. Hephins v. 
uce Wl Knapp, Bar. 264. Calverac v. Pinkero, Bar. 84. 


that Wl 343. 
| If the judgment upon the iſſue of u tiel record be How, if judgs 


ad. final, the rule, on failure of producing the record, ſhould went be final or 
tic! be for judgment, winleſs cauſe within four days, that de- W 
fendant may have the uſual time ta move in arreſt of 
judgment; but where the judgment is interlocutory, it 
the may be a Porter time, becauſe the reaſon fails, as de- 
the fendant may move in arreſt of judgment after execution 
of inquiry, the rule for judgment in ſuch caſe not being 
= given till the return of inquiry. Hopkins v. Knapp, 
| tic! Bar. 264. 
1dant 
caſe if But in caſe the judgment or record pleated be of the trrecord of ame 
aber nme court, there is a much more ſummary way of pro- court, it muſt 
ſame ceeding, for upon demand made, the party ſo pleading be — = 
av:r- the ſame, mult give the attorney for the adverſe party a I 
"mpe! note in writing of the term and number roll whereon 
ord,” ſuch judgment or matter of record is entered and filed, 
ation and in default thereof, ſuch plea is not to be received. 
1. 13- Imp. C. B. 345. Carth. 453. Tidd, K. B. 481. 
And this whether the plea be in abatement or bar. B. 
return 
y bil, If the matter of record pleaded be only pleaded in judgment when 


abatement, the judgment on failure of producing the Peremptory or 
not. 


Wy 7-cord is not peremptory, but re/pondeus oufter. 
C. B. La. Ray. 550. F as | 


But if it be pleaded in bar, it is then judgment abſo- when fal or 
Jutely, Cro, Car, 566. and it is either final or interlo- interlocutory, 
cutory according to the nature of the action. 


Where a record itſelf is ſhewn to the court in plead- Nol del record 


ing, the defendant cannot ſay nul tiel record, for by the — — 


B 2 g profert in pleading. 
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Profert in curia it appears to the court that there is ſuch 
a record, Co. Lit. 260. Hard. 158. | 
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$o if matter of Tf the matter of record be mixed with matter of 
recors bemixe® fact, and the matter of fact is put in ifſue as well as the 
matter of record, the iſſue ſhould conclude to the 
country, and the trial be by a jury; if only the matter 
of record be in iſſue, the concluſion ſhould be to the 
record, .E/plin v. Smallet, Say. 208, Whitmore v. 

: Rooke, 1b. 299. 


on gy dan If upon an ifſue of nul tie! record of a judgment the 
operates as an record is produced, the party and all that claim under 
him are eſtopped to ſay there is no ſuch judgment, for 
it is entered upon the roll, guad habetur tale recordum, 
and the party cannot ſay that this was not the judg- 
ment againſt him, but that it was another judgment. 
| Ld. Ray. 1050. Treviban v. Lawrence. 
— _ — be Where the record pleaded is a record of another 
court, it muſt Court, the only way of producing it is, by ſuing out a 
be produced by certiorari from the court of chancery for ſuch court 
: — where the record is, to certify the record, and upon the 
return of certiorari, but not till then, the record will be 
ſent by mittimus to the court where it is to be pro- 
duced. 


Thus, if in the Common Pleas a record of the King's 
Bench be pleaded, although in general it is faid the re- 
cords of the King's Bench ſhall not be moved into any 
other court, by this means they may be removed. Cro. 
Car. 297. Luttrell v. Lea, 2 Saund. 344. 


It may be ſuppoſed that although this formal way of 
proceeding might be neceſſary where an inferior cout 
requires a record to be produced from a ſuperior cout, 
yet that a more ſummary way might be adopted by 3 
ſuperior court who has juriſdiction over an inferior, © 
get a record required from the latter, = 


Court of K. B. But where an attempt of that kind was made by mo- 
= — tion in the King's Bench, for an order upon the prope 
mary way. Officer of the court of Common Pleas to attend there 

with the record of that court, that it might be inſpeQe 


upon the ground of ſaving time and expence, * s 
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dme general juriſdiction of the King's Bench over infe- 
rior courts ; Ld. Mansfield and the other judges refuſed, 
ſaying it would be wrong to go out of the eſtabliſhed 
rules and methods of proceeding. Hewſon v. Brown, 


Bur, 1034- 


If the record be in a county palatine there ſhall be a $0 if record be 
writ to the chamberlain to certify. Clift. 148. If in an fc. pal. 
inferior court, to the proper oſſicer, and if he refuſes, or of inferior 
there ſhall be a rule to do it upon pain; and then if he court; 


does not certify, an attachment ſhall go. Palm. 562. — 
certify, 
In theſe caſes, if the inferior court certify the tenor -,, certify tenor 
of the record it is ſufficient, 3 Sal. 296. of record ſuffi- 
N cient. 


How to proceed when the other ſide is to produce 
Record. 


K. B. C. J. 
When the parties join in iſſue In this court the iſſue of nul 
upon nul tiel record, the paper tiel record, as all others, is 
book having been made up made up by the attorney him- 
clerk of papers and returned by ſelf. 
the other fide, get the maſter to Enter the whole iſſue on the 
mark on paper ook » * rule to roll, and file warrants of attor- 
produce the record; it is a ney; take roll to prothonotary 
our-day rule, and is to be en- and docket it; leave it with 
tered with clerk of rules; ſerve clerk of dockets, who will carry 
copy on the attorney of the other it to Weſtminſter on the day 
lde; get a roll; enter all the mentioned in plea for record to 
proceedings regularly thereon z be produced; party will be call- 
docket it, and carry it to Trea- ed by him to produce ſame ; if 
ury Chamber to be filed ; attend he fails, draw up at night ruls 
at W:fminſter on the day given with ſecretary. 
by the rule for record to be pro- 
duced ; bejpeak the roll at the If the judgment be final, ſuch 
treaſury to be brought into court; rule is a four day rule, at the 
pive paper book to one of the expiration of which, ſecondary 
criers, who will call defendant certifies on the rule that no cauſe 
fo produce the record, or he will has been ſbecun; which certifi« 
be condemned. If he does not cate muſt be produced to the pro— 
roduce it, ſecondary will mark thonotary when judgment is 
pr roll that be hath not produced figned, which is to be on a © 
tbe record; this is ſigning the double balf crown; tax coſts 
udgment, and ſue out execution ; but if 
the judgment be interlocutory, 
If B 3 enter 
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If the judgment be interlo- 
eutory, give notice of inquiry, 
and proceed lo execution. 


If final, a four day rule fer 
Judgment muſt be given; ſign 


judgment on a double half crown 


ftamp paper; get coſts taxed, and 


.  Sroceed to execution, 
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enter incipitur of declaration, 
Sc. on treble penny; carry it 10 
prothonotary, wie will fign in- 
rerlocutory judgment; then pro- 
ceed to execute inquiry, provided 
notice has been already given, 
if not, give notice, though no- 
tice of inquiry may be given on 
delivery of iſſue, thus, ** in Caſe 
judgment be given for plain- 
tiff, a writ of inquiry will be 
executed on ſuch a day.“ Long 
v. Lingawoed, P. R. 443. 


Upon completing the iſſue you 
may give the day yourſelf for 
producing the record in the re- 


plication, provided it be four 
days after delivery of iffue. 


Z the action be by original, 
it ſhould be on a general return; 
if by bill, on a day certain. 
Imp. C. B. 342. 


How when the Record is to he produced by yourſelf. 


If, having declared upon a judgment, you intend to 


= 


prong it on the iſſue of nul tiel record, get the roll of 
uch judgment ready filed in the treaſury, and having 


entered all proceedings and docketed your roll as above, 
get one of the criers to bring the record of ſuch judg- 
ment into court, which being read and compared with 
the iſſue by ſecondary, you may in the evening get a 
four day rule for judgment and proceed as above; ſo if 
it be a record produced by defendant, judgment will be 


entered that he has perfected the record. 


ſelf. 


nd to 
Jl] of 
aviug 
bove, 
judg- 
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* if 
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Pa THERTO we have confined ourſelves to the pro- 
ceedings in an action when the parties go regular- 
ly on to final judgment and execution without default 
on either ſide; but it frequently happens that the cauſe is 
checked in its progreſs, and its courſe diverted by ſome 
omiſſion or negligence on the one {ide or the other, or 
put an end to by ſome compromiſe or ſettlement 
between the parties. 


As the ends of juſtice would be defeated if it were 
in the power of either party, by his own negligence or 
miſconduct, to prevent his adverſary from bringing the 
ſuit to a concluſion, it is therefore wiſely eſtabliſhed by 
the uſage and practice of the courts, that if the defend- 
ant or plaintiff, either from dilatorineſs or negligence, 
omit to take with due expedition ſuch ſteps as are 
required of them, the other party may ſtill purſue his 
remedy by ſigning judgment againſt the defaulter, and 
recovering the debt, damages, or coſts, to which he may 
be entitled. 


If this neglect be on the part of defendant, it is 
called judgment by default, though perhaps it may be 
voluntary; for when a defendant is conſcious that he has 
no merits, and that he muſt eventually have a verdict 
againſt him ſhould he proceed to trial, it is prudent to 


ſuffer judgment by default, the coſts being thereby con- 
ſiderably diminiſhed, 


If the plaintiff be guilty of a default in not proſe- 
cuting his ſuit, the defendant is then entitled to 
judgment againſt him, to-recover thoſe coſts which he 


may have been put to in the action, and this is called 
judgment of non pros. - | 


| Put in both theſe caſes the negle& muſt be before 
iſſue joined; for whenever ifſue is joined between the 
parties, the plaintiff then may by himſelf proceed to trial 
by making up the record, giving notice of trial, and the 

B 4 like; 
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like; and if the defendant does not appear when the 
cauſe is called on, a verdict mult be given for the plain- 
tiff; and if after iſſue is joined the plaintiff does not 

roceed to trial as he ought, the defendant cannot fign 
judgment by defay]t, nor can he (except in a few par- 
ticular caſes) carry down the record himſelf to trial, but 
he muſt move the court for leave to enter up judgment 


_ againſt the plaintiff, which is called judgment as ia caſe 


of a nonſuit, 


Independant of theſe judgments grounded upon the 
default or neglect of the parties, it oſten happens, that 
the defendant confeſſes the plaintiff's action, and agrees 

that ſuch confeſhon ſhould be entered upon the pro- 
ceedings, or that he gives a bond conditioned to pay the 
debt by inſtalments, or the like, with a warrant of at- 
torney, which is an authority to enter up judgment 
againſt him, provided the condition of the bond be not 
fulfilled ; theſe judgments are called judgments by con- 
feſſion, and judgment on warrant of attorney. 


The proceedings in each of theſe caſes ſhall be ſeve- 
rally treated of in the following chapter : firſt, of ſuch 
judgments as are ſigned or entered up againft the de- 

endant, namely by default, by confeſſion, or warrant of 
attorney; and laſtly, of ſuch judgments as are obtained by 
defendant from the default of the plaintiff, which are 
judgments of non pros and judgment as in caſe of 1 
nonſuit. . 


Sxc. 1. Of Judgment by Default. 
. Sec. 2. Of Judgment by Confeſſion. 
SEC. 3. Of Judgment on Warrant of Alttornt). 
SEC. 4. Of Judgment of Non-pros. 
SEC, 5. Of Judgment as in caſe of a Nonſuit. 


Ste. 


Gali 
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SECTION I. 


Of Judgment by Default. 
How to ſign Judgment by Default. 


K. B. 

Get a roll from K. B. office, 
enter thereon the warrants of 
attorney and memorandum of de- 
claration, which is ſometimes 
called making an incipitur 6: 
roll; get 41 a treb 4 penny 

amp paper if judgment beinter - 
— — 4 28. 6d. 
ftamp if final; enter thereon an 
incipitur of the declaration be- 
ing merely the memorandum and 
a few words of declaration ; 
carry judgment paper and roll to 
clerk of judgment, who will 
figs Jame, pay Ad. per fret, and 


8d. filing warrants of attorney. 


( For form of warrants of 


attorney ſer vol. I. p. 402, and 
for memorandums, fee vol. J. 


P- 384.) 


C. J. 

Make incipitur of declaration 
on ſame ſtampt paper as in K. I. 
and aljo warrants of attorney 
on roll ; file them with clerk of 
warrants; pay in debt, treſpaſs, 
and detinue 4d. in other attions, 
8d. each. He marks judgment 
paper; carry it to the protbono- 
tary with draft of declaration, 
who will fign judgment ; pay 
him 28. if declaration of ſame 
term and already filed : if not, 
8d. per ſheet for declaration, 


and 38. for judgment by con- 


Jelſion and warrant of attorney, 


If judgment be final, get thi maſter in K. J. or prothonotary 
in C. J. to tax cel, who will mark ſame on judgment paper, 


and then ſue out execution. 


ment as 


guiry : firſt give 


But 2— be only interlocutory, after having figned judg- 
e directed, proceed to ſue out and execute writ of in- 


Notice of Inquiry ; 
<obich may be in the following form: 


Take notice that a writ of inquiry of damages in this cauſe 


evill be executed on the 


day of in/lant, between 


the hours of 10 and 12 of the clock in the forenoon of the ſame 


, at the 


Dated the 
7 Ours, Ec. 


of 1795. 
N Mr, V. H. 20 . Plaintiff 's Attorney. 


if 


2 
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Fin Middl:fex and in term time ſay, at the King's Arms Tavern, 
Palace Yard, Weſtminſter, in the county of Middleſex 5 if in 
vacation, at the fheriff”s office, in Took's Court, Curſitor-/treet, 
Cbancery- laue, in the county of Middleſex. 


If in London, whether term or vacation, at the fſeconaarie; 
office, No. 10, Grecer's Hall Court, London. 


IF in the country ſay, will be executed at the houſe of A. J. 


commenty called or knexwn by the name or ſign of the in 
fireet, Cambridge, in the ſaid county. | | 


As to time <vhen notice ought to be given, and what it ſhould 
contain, and the lite; Jee pi, Obſervations. See alſo 1}t vol. ſec, 
Notice of Trial. 


Of countermanding and continuing Notice, 


This notice may be countermanded if any thing ſhould prevent 
execution of inquiry ; notice of countermand . given accerd- 
ing as the notice of trial was ; if eight days notice of trial, tas 
days notice of countermand is ſufficient ; but if fourteen days notice 
of trial, then ſix days notice of ccuntermand. Imp; Prac. B. R. 


402. C. B. 457. 


So notice of executing inquiry may be continued to another da; 
upon giving notice of ſuch continuance two days before execution. 


Of the Writ of Inquiry, making it out and executing it. 


T he wwrit of inquiry is to be engrofſed on a 28. Gd. flamp parch- 
ment in B. R. not to be ſigned, neither by bill nor original; ſealing 
7d. I1nC.B. to be figned by the prothonetary ; pay 15. 49. fir 
firft count, and 8d. every other ; or 8d. for firſt ſheet, and ad. 
every other; ſealing 7d. Indorſe thereon the day for which 
you have given notice of execution; carry it to the ſheriff's office 
two days before you execute it in B. R. and one day in C. B. R. Hil, 
23 Geo. 3. and he will cauſe a jury to be returned. I you think 
the attendance of any witneſſes neceſſary at the execution, ſue out 
Jubpaenas as in caſes of trial; pay in London 11. gs. 44. and fer 
every witneſs 4d. In Middleſex, 11. 108. 4d.; other counties 
1]. 118. 6d. Attend at the day of execution. 


* 


Of ſubpcenaing Witneſſes. 
Witneſſes may be ſubpæna d, if they will not voluntarily at- 


| tend; blank forms may be had at the flaticners, and four may be 
put in one ſubpana, 
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It muſt be engraſſed on a 28. Gd. famp, /igned and ſealed, and 
each — auith a copy and paid 15. 


In B. R. a præcipe for ſubparna muſt be made out for the 
office, but no occaſion for it in C. B. | | 


If you wiſh to attend by counſel, give notice accordingly to the 
other ide. 


Ii ben <urit is returnable, call for it at the ſheriff” s office, avhe 
quill return it with inquiſition thereon, 


Of final Judgment, 


B. R. 5 ö C. B. 
On the Day of Return. 


Give a rule for judgment on No rule neceſſary ; but having 
iuquifition at the clerk of the waited (a) four days after re- 
rules, pay 18. 10d, it is a four turn of inquiry, proceed to final 
day (a) rule, excluſrue of the Judgment on iuguiſition as upon 
day it is given; and Sunday poftea. 
or holiday intervening is not reck- 
oned, Give it in ſame manner 
as rule to plead: if na mation 
to ſet aſide inquiſition, or to 
arreſt the judgment ; when 
rule expires proceed to final 
Judgment on inquiſition, as in 


caje of lis. 


Rule not to be given till writ 
returnable. 


Of executing Inquiry before a Judge, 


Upon particular occafions it is adviſable to execute inquiry 
before a judge ; application is made to the court upon affidavit, 
Rating the circumſtances of Haintiff and defendant, and nature of 
the action; it is @ rule to ſpew cauſe, and if made abſolute, a 
rule is drawn up for ſoeriff to_ ſummon a good jury, A'commun 
writ of inquiry is made out, directed to the ſheriff, and notice is 
C. ven for the fittings or afſizes generally, and not fer any parti- 
culay day, Writ with the rule is ſent to ſheriff ; er ter the cauſe 


() Within theſe four days, defendant mave to ſet in- 
quiſition, or in arreſt of judgment. Tm wo * 


with 
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ewith the marſbal as if it wwere a record, ſame fees paid, and af. 
terwards ſheriff returns inquifition and has his uſual fees ; pro- 
ceed to final judgment on return of inguiſition as above directed. 


In wacation this may be done by an order of judge for ſuch 
rule to be drawn by clerk of rules, upon a common motion paper 
 Aigned by counſel being carried to him. 


This indulgence is not merely confined to caſes where any matter 
of law is likely to ariſe in the courſe of the inquiry, as is ſail in a 
late book of practice, Tiad, 319. but alſo where the facts are 
important. I have known it in an action for breach of promiſe of 
marriage where no point of law was likely to ariſe. 


OBSERVATIONS. 


A. The Effect of a Judgment by Default, in 
what Caſes Plaintiff entitled. to it, and how and 
when to be ſer aſide, | 


B. Of the Writ of Inquiry, 
i In what Caſes Writ of Inquiry is requifite, 
c 


(B. 2.) Of the Notice of Inquiry, when 10 be given, 
<what it ſhould contain, how ſerved, continued, and 
countermanded, &c. 

(B. 3.) Of rhe Execution of Inquiry, by and befire 
auh; of the Province of the Sheriff and Jury; of 
the Evidence and Verdi ; of adjourning the Execu- 
tion; of altering and returning Writ, and Defendant's 
Cofts for not executing it, 


C. Of ſetting aſide Inquiſition, arreſting the 
Judgment, and amending the Writ and Pro- 
ceedings. 


I. A. Of the Effect of Judgment by Default, &c. 


ret of judg. It was formerly held that defendant was out of court 
ment by default. by his default, and that to all purpoſes, except final 
judgment being given againſt him; ſo that if ot a 

efault 
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default at the trial and inqueſt had thereon, the iſue 
was found immaterial, no repleader could be awarded. 
Staple v. Hayden, Salk. 216. Nor could defendant en- 
ter a ſuggeſtion on the roll, where plaintiff in an aſſump- 
ſit only recovered 227. damages. Brampton v. Crabb, 
Str. 46. In like manner where plaintiff was nonſuited, 
he uſed to be held out of court for all purpoſes, but that 
of having judgment ſigned againſt him; but it has been 
long ſince the practice of the courts to ſet aſide nonſuits 
where the juſtice of the caſe requires it; ſo have 
they relaxed with reſpect to defendant, by conſidering 
him in court to many purpoſes, though judgment has 
been by default. Barnay v. Tubb, 2 H. Blac. 356. 


By the practice of the courts there are certain ſlated In what caſes 

times in which the defendant muſt proceed by pleading, _—_— by dee 
1 . . ault may be 

rejoining, or the like, according as the ſtage of the cauſe fgned. 

may be, and which if he neglects to do, plaintiff may 

ayail himſelf of the default and fign judgment; the caſes 

therefore in which plaintiff is entitled to judgment by de- 

fault are as numerous and various as the defaults of which 

the defendant may be guilty, To know whether plaintiff 

is juſtified in ſigning judgment by default, refer to ſuch 

chapter and ſection of the former or preſent volume as 

treats of that part of the proceedings (whether pleading, 

or rejoining, or the like) in which it is conceived 

defendant has been guilty of any laches, and on 


account of which plaintiff thinks himſelf entitled to 
ſign judgment. 


But there is one rule of court made fince the publi- Not allowed for 
cation of the firſt volume that affects the preſent ſubject, — of 
which orders, „ That no judgment ſhall be ſigned 
for non-payment of iſſue money, but that the iſſue mo- 
ney ſhall remain to be taxed as part of the coſts in the 
cauſe ;” this is the rule in all the courts. R. Hil. 35 G. 3. 

6 D. & E. 218. So that the practice, as laid down in 
vol. I. ch. g. ſec. 1. B. upon this point, and the caſes 
relating thereto, are now obſolete. 


If judgment by default be irregularly ſigned, court on When judgment 
motion will ſet it aſide; but defendant mult be cautious 2 — 
to apply in time, and not do any thing which may be irregularity. 


conſtrued into a waiver of the irregularity, 
In 


rity be in the notice ſubſcribed to proceſs, it mult be 


When deſend- 


ant ſhould ap- 
ply to the court. 


When on pay- 
ment of colts, 
though no irre- 
gularity. 


fendants had no notice of writ or declaration after in- 


able, and deſigned to draw plaintiff to demur. Wodv 
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In general it is ſaid that this application muſt be made 
two days before enquiry executed, and if the irregula- 


made before judgment ſigned. Grimes v. Cleaver, 
Bar. 255. 


But perhaps the beſt rule may be to apply in the firſi 
inſtance, and ſo uſe all diligence to get the error recti- 
fied by the court. 


In a joint action, judgment by default, one of the de- 


quiry executed on motion to ſet aſide proceedings, it 
was urged it came too late, but per Cur. the judgment 
can never be good as to him that was not ſerved, and as 
the judgment is joint, it muſt be ſet afide as againſt all 
the defendants. Corſon v. Turnbull and others, Prac, 
Reg. 237. Bar. 246. 


But if judgment by default be regularly ſigned, court 
will, any time before inquiry executed, ſet it aſide upon 
terms, on defendant's paying the coſts and pleading iſſu- 
ably to ſuch action infkanter. Cavil v. Burneferd and 
others, Burr. 568, and if required, taking ſhort notice 
of trial, Matthezvs v. Stone, Bar. 242, or bringing the 
money into court, &c. Welland v. Rock, Bar. 243. 


But this is only where defendant pleads to the merit, 
not to give him the advantage of any nicety or inforua- 
lity in pleading, by letting him in on a demurrer. 
Forbes v. Ld. Middleton, Str. 1242. 


Or upon the plea of the ſtatute of limitation. Willi 
v. Atterton, 1 Blac. 35. 


Or where it contains ſpecial matter that is queſtion- 


Cleveland, Sal. 518. | 


It is ſaid ſuch regular judgment will only be ſet aſide 
on payment of coſts when plaintiff has not loſt a trial, 
8ifted v. Lee, Sal. 402. | 


But held otherwiſe in Prudboc v. Arm/rong, Bar. 256. 
B. Of 
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B. Of the Writ of Inquiry. B. 


(B. 1.) When Writ of Inquiry is requiſite. 


When judgment is obtained by default, if the aCtion Its nature. 
be in debt, covenant, or the like, (T -e!lufſon v. Fletcher, n 
Doug. 3 15. ) to recover any fixed ſpecified ſum, and there — naa or 
is no occaſion for the interference of a jury to aſcertain interlocutory. 
the amount of plaintiff's demand, it is then a final 
judgment, and plaintiff may proceed immediately to get 
his coſts taxed, and ſue out execution as before directed, 

p. 11. But if the action be in aſſumpſit, or caſe, or co- 
venant, or the like, to recover any unliquidated debt, or 
uncertain damages for an injury ſuſtained, it is then 
ealled interlocutory judgment, it being neceſſary, before 
ſuch judgment can be ſinally entered up, to take ſome 
further ſtep in order to get ſuch debt or damages liqui- 
dated and aſſeſſed; this is done by ſuing out a writ of 


court 3 inquiry directed to the ſheriff, who ſummons a jury for 

upon chat purpoſe. See ante, p. 9, 10. 

 i0u- 

and But a writ of inquiry is a mere inqueſt of office to In what caſes 
wtice inform the conſcience of the court, who, if they pleaſe, "it — inquiry 
g the may themſelves aſſeſs the damages. Hruce v. Rawlins, rb 

a Wu. 671. Doug. 316, . 

neritr, Thus of late years, in certain caſes, they have aſſeſſed 

or- damages which were formerly aſſeſſed by a jury on writ 

urrer: of inquiry. 


= In actions on bills of exchange and promiſſory notes, _— aQions 
Willi: be courts now allow the plaintiff, after judgment by de. —_ af en 
fault, to refer it to the maſter or prothonotary to com- 


pute what is due for principal and intereſt; it is a rule to 


ſtion- ¶ ¶ he cauſe, but is granted of courſe in all ordinary caſes. | 
. £o/bleigh v. Salmen, 1 H. Blac. 252. Andrewsv. Blake, 1 
| . 529. Longman v. Fenn, B. 541. Shepherd v. Carter, 
4 D. & E. 275. 
t aſide ne: | 
a trial. WG Tf, however, there be any particular circumſtances in 


the caſe, or any thing that renders the calculation of 

hat ma be due uncertain, this rule will not be granted; 

r. 256. i the bill of exchange be for ſo much foreign money, 
I the 
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v. Ld. Maſſarene, 5 D. & E. 87. 


The courts are cautious not to extend this practice 
too far, and refuſed the rules after judgment by default, 
in an action of aſumgſit on a foreign judgment. Meſin 
v. Ld. Maſſarene, 4 D. & E. 493. 


o 
— — 


Of the — Although at preſent we ate treating of the writ of 
uiry w * . . . . 

— has omitted inquiry in caſes of judgment by default, yet it may be 

to aſſeſs dama- proper to obſerve, that writs of inquiry ſometimes iſſue 

ges at the trial. even after trial and verdict, where the jury have omit- 


ted to aſſeſs the damages of plaintiff, 


— — — 2 
I — — — —— — —— 
* — 4 
0 
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| In caſes of de- If upon the trial there is a demurrer to evidence, and 
at 1 the parties join in demurrer, the jury may either at the 
li 4 88 time aſſeſs damages conditionally, in caſe plaintiff has 
bi if | judgment on the demurrer, or they may be diſcharged, 
"4 (which is the uſual way,) and after the demurrer is de- 
termined plaintiff may have a writ of inquiry to aſſeſs 

the damages. Darreſe v. Newb#t, Cro. Car. 143. 


When the in- In many caſes acts of parliament direct the jury to 
quiry of dama- aſſeſs damages, and applications have been frequently 
ges is ordered . . a . , 
by any particu- made for writs of inquiry to ſupply their omiſſion: 
lar ſtatute, and the granting of which depends upon the nature of the 
= 18 jury's inquiry and upon the words of the particular 
— ſtatute. If the jury are to inquire of damages as part 

of their charge; that is, if from the nature of the itlue 

damages are conſequent and dependant upon it, then 

no writ of inquiry can go to ſupply their omiſſion of 
{4:1 | aſſeſſing damages at the trial ; becauſe in caſe they had 
1 | found exceſſive damages, an attaint would lie againſt 
1 them, and therefore, if a writ of inquiry were allowed, 
the party might be deprived of his remedy by attaint; 
but where the damages are merely collateral, and not 
put in charge to the jury, and they are only to inquire 
thereof as an inqueſt of office, then their omiffion ſo 
to do may be ſupplied by a writ of inquiry, becauſe, 
in ſuch caſe, had they inquired thereof at the trial, and 
found exceſſive damages, no attaint would lie, and there- 
fore the party loſes no benefit, for no attaint lies on an 
inqueſt of office; this ſeems to be one leading diſtinc- 
tion which pervades all the caſes on this point. See 


Kynaſten v. the Mayor of Shrew/bury, Cal. _ — 


the value of foreign money being uncertain. Maunſe!! 


$4308 
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Hard. 295. Valentine & Farucett, 1b, 138. Eribon v. 
Le Maitre, 2 Wil. 368. Bennet v. Hart, Say. 214. 
Cheyney's Caſe, 10 Co. 118. Herbert v. Waters, 
Sal. 205. 


The other diſtinction ariſes from the particular words 


of the ſtatutes, for although the damages may be a col- 


lateral matter of inquiry, yet if the ſtatute reſtrains ſuch 


it of inquiry to any particular jury, no writ of inquiry can 
y be ſupply their omiſſion ; ſuch is the 17 C. 2. c. 7. con- 
iſſue cerning diſtreſſes for rent, where the ſame jury returned 
mit- to try the iſſue, muſt inquire of the arrears of rent, c. 


Herbert v. Waters, Sal. 205. Whereas by the ſtatute 
of 43 Eliz. c. 2. ſ. 19, relating to ſuits brought againſt 
overſcers of the poor, for taking diſtreſſes for poor 
rates, it is not confined to the ſame jury, but a writ of 
inquiry is alſo given. . Valentine v. Fawcett, Cal. 
Tem. Ld. Hard. 138. 2 Str. 1021. 


If defendant in pleading confeſſes any part of plain- where defend- 
tiff's charge, and denies the reſidue, and the venue is ant hasconfeſſed 


, _ © . part of the 
awarded as well to try the iſſues joined as to aſſeſs plaintiff's 


ry to plaintiff's damages, and at the trial the verdict is only charge, how da- 
ently for plaintiff on the part confeſſed, but jury neglect to mazes to be aſ- 
ſſion: aſſeis damages thereon, a writ of inquiry will be after- {94 thereon. 

f the wards allowed, Townſend v. Pool, Bar. 228, 


So, if the iſſue be not well joined, and a miſ- trial has Although judg- 
been had, and thereupon a motion is made in arreſt of mentbe arreſted 


then judgment; yet if the defendant's plea amounts to a con- — 1 
on of telſon, though the verdict be void, the court will give f 

y had judgment upon his confeſſion, and grant a writ of in- 

gainſt quiry to aſcertain plaintiff a: damages. Lacy v. Reynolds, 

owed, Cro. Eliz. 21g. 2 v. Bedines, Carth. 370. where 

taint; the form of the ſpecial entry on the roll in that caſe 

ad not may be ſeen. 

nquire 

10n ſo Wherever a party binds himſelf in a penalty for the tow plainti to 
cauſe, performance of covenants and an action is brought proceed in ac- 
l, and thereon, the plaintiff muſt proceed according to the ſtat, 275 on penalty 
there- 8&9 W.3.c. 11. ſ. 8. which is now held to be com- — — 
on an Hulſory; and therefore if defendant lets judgment go venants. 
iſtinc- e default, plaintiff my/? ſuggeſt the breaches upon the 

. Sec oll, and iflue a writ of inquiry as therein directed; 

m. L. he jury upon this writ is by the ſtatute to be ſummoned 

Hard. Vol. II. * before 


Where there is 
a d-murrer and 
judgment by de- 
fault, or an iflut 
on ſuch judg- 
ment. 


Or iſſues in law 
and fact. 


Or ſome de- 
fendants plead 
and others 
ſuffer judg- 
ment. 
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before the juſtice of aſſie or ni prius. Roles v. Roſe 
well, 5 D. & E. 538. Hardy v. Bern, Ib. 6,6. 


Where there is a demurrer to part, and judgment by 
default as to reſidue, plaintiff may either proceed with 
demurrer ſirſt, or may ſue out his writ of inquiry, and 
aſſeſs contingent damages in caſe judgment ſhould be 
for him on the demurrer ; but if there is an iſſue of 
fact, as nen aſſumpſit to the whole, and alſo another plea Wi 
of nen afſumpſit infra ſex annos, to which an original is 
replied and iſſue on uu tie! record thereon found for 
plaintiff, he cannot execute inquiry thereon till he has 
tried the firſt iſſue of non afſumpſit. Pricr v. ley, Bar. 


229. | q 


So, if there be a demurrer to one count, and an iſſue Wl 
on the other, plaintiff may carry down the iſſue to trial! Wal 
firſt, and ſue out a venire tam to try the iſſue gaam to 
inquire of the damages on demurrer, and in that caſe, 
the jury gives contingent damages, or he may waive the 
iſſues in fact and take out inquiry upon judgment when 
obtained on demurrer, but in entering final judgment he 
muſt enter a non pros on the roll as to the iſſues in fact, 
or it will be error, Fleming v. Langton, Str. 5 32. 


But if in the firſt caſe, on trial of the iſſue plaintif 
be nonſuited, no contingent damages ſhall be aſſeſſed. 
Snow v. Como, I. 507. 


So, if ina joint action of treſpaſs, three plead, and 
three let judgment go, the venire may iſſue tam ad tri- 
andum quam ad inquirendum, and the ſame jury at the 
trial will aſſeſs the damages againſt the defaulters, and 
this though the three who pleaded ſhould be acquitted. 

ones v. Harris, Str. 1108. For further obſervations 
on this head, ſee vol. I. ch. 8. C. 


(B. 2.) Of the Notice of Inquiry. \ 


If the venue be in London or Middleſex, and defend- 
ant lives within 40 miles of London, eight days, but 
he lives above 40 miles from London, fourteen days 0 
tice, excluſive, mult be given. 5 
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In all caſes where the writ is executed in the country 
eight days notice, excluſive, is ſutficient, Mich. 1654. 
Milbourn.v. Stephenſon, 1 Barn. 110. for the ſtatute 14 


* Geo. 2. c. 17. which requires ten days notice of trial at 
as” the aſſizes, does not extend to notices of inquiry. Tidd, 
4 320. 
e of | Where no proceedings have been had for a year there 
_ mult be a term's notice, the ſame as in caſes of notice 
ys of trial. Payton v. Burdus, Str. 1100. See ante vol. I, 
— ch. g. ſec. 2. 
as 
Par. Two days notice is ſufficient when fort notice only is 
required. Butler v. Fohnſon, Bar. 301. | 
1 _ The following rules will ſhew how anxious the courts 
s w_ have been to expedite juſtice and prevent delay : 
t caſe, Whereas by a rule of this court i ini 
: made in Trinity t 
mu in the ſccond year of the reign of his — bios — — 
v , Geerge, it was ordered; „ That in all caſes where the {727 which | 
_ « plaintiff concludes ad patriam, the defendant's attor- — uy 
n fact, 4 ney or clerk in court ſhall be bound to accept of I 
2. w notice of trial upon the back of the pleading, whe- 
2 ther the ſame be delivered to the defendant's attorney 
| _ 12 agent, or left in the proper office where the ſame 
iſſeſſed. , may be left by the courſe of the court. And ſuch 
a * ee given or left as aforeſaid, ſhall be as 
: good and effectual as if iſſi 
” 41 if iſſue had been aQtually 
ad ſri- | | 
an 1 b 2 whereas it appears that notwithſtanding the 
* aid ru e, the plaintiffs in divers actions and ſuits com- 
qu — 4 2 in this court are delayed, for that the de- 
va ” tems ant's attornies are not obliged to take the like 
notice of executing writs of inquiry ;” 
It is therefore hereb 
| fore y ordered, That in every cauſe Where plainti 
; _ the plaintiff concludes ad patriam, and — no- concludes to + 
0 = OY _—_ the back of his pleading purſuant to * — 
A eilen - 
| defend Fo hea 1 the defendant doth not join iſſue on glects with 
55 py pl mg, efore the rule be out, that in every ſuch iſſues 
N 1 pet. gment obtained, the defendant's attorney 
e obliged to accept notice of exgcuting a writ of 


C 2 inquiry, 


Where defend- 
ant ſtrikes out 
Gmiliter and 
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inquiry, from the time that notice of trial was given on 
the back of ſuch pleading as aboveſaid. 


R. Hil. Term. o Gee. 1. 1719, 


&« And whereas the above rules have by experience 
tc been found to be of great uſe and advantage to plain. 
« tiffs for the more ſpeedy recovery of their juſt debts; 
« but no proviſion being made in cafes where defend. 
« ants demur to the plaintiff's declaration, and by that 
« means give great delays to plaintiffs, becauſe by the 
« ſaid rules, defendants are not obliged till after judg- 
« ment obtained to accept of notice of executing a 


« writ of inquiry ;” | 


It is therefore now ordered by this court, that in all 
caſes where the defendant demurs to the plaintiff's de- 
claration, the defendant's attorney, or clerk in court, 
ſhall be obliged to accept of notice of executing the 
writ of inquiry on the back of ſuch joinder in demurrer, 
And in caſe where the defendant pleads ſuch a dilatory 
plea that the plaintiff is obliged to demur to, that 
in ſuch a caſe, the defendant's attorney, or clerk in 
court, ſhall be obliged to accept of notice of executing 
a writ of inquiry on the back of ſuch demurrer, 


R. Trin. Term, 10 Geo. 1. 1724. 


6c Whereas great delays often happen to plaintiffs 


« in their ſuits in this court by reaſon of demurrers in 
« law by the defendant's attorney, after the plaintif 


1 hath tendered the iſſue to be tried by the country up- 


« on the plea of the ſaid defendant pleaded, and hath 
« delivered paper books with notice of trial according 
ic to the courſe of this court, ſo that after judgment 
« obtained by the plaintiff upon ſuch demurrer in law, 
« there is not ſufficient time to give notice of executing 
« a writ of inquiry of damages within that term in 
« which the judgment ſhall be ſo obtained ;” 


Therefore it is ordered for the future, that in every 
caſe where the plaintiff ſhall conclude to the country 
upon the defendant's plea, and ſhall give notice of trial 


of the iſſue upon the paper book as aforeſaid ; and 
| thereupon 
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thereupon the defendant, to hinder the trial of the iſſue, demurs to re- 
ſhall demur in law to the replication or plea of the Plcation. 
plaintiff, and the plaintiff ſhall join in ſuch demurrer, 
and thereupon ſhall obtain judgment; the attorney for 
the defendant ſhall be obliged to accept of notice of ex- 
ecuting a writ of inquiry of damages from the time of 
notice of trial given upon the paper book as afore- 
ſaid. 
R. Hil. Term, 8 Geo. 1. 1721. 


Where iſſue is joined upon any ſpecial pleading, and Or returns pa- 
the paper book is made up and delivered with notice of Benet with 
trial, if the defendant return the book with a demurrer, — Rruck — 
having ſtruck out the pleadings ſubſequent to that to 2 other plead 
which he demurs, and judgment be given for the plain- * 
tiff upon the demurrer, he may by the above rule exe- 
cute his inquiry, giving only ſo many days notice there- 
of, (i. e. of the hour and place of executing it,) as would 
have been ſufficient, had ſuch notice been given when 


the paper book was delivered with notice of trial. 


Notice of executing inquiry ſhould be in writing, and How it ſhould 
drawn with a ſuthcient degree of certainty: 1ſt, As de Swen and 
to the time when it 1s to be executed. | hn _— 

Some hour ſhould be mentioned. Gatten v. Hall, What certainty 
1 Barn. 139. — 

executing in- 
. . you 

Or it will be bad though defendant ſaid he would 

made no defence. Langffaf v. Lamb, Bar. 293. 


The notice ſhould expreſs that the writ will be exe- 


cuted between two certain hours, Arnold v. Squire 
Say. 181. ; 


If beyond that time, as between 10 and 2, held ir- 
regular. Foſter v. Smales, Bar. 295. Robinſon v. Phi- 
bps, I. 296. Le Marque v. Newman, Com. 55 1. 


Notice to execute inqui b x | 
Iam v. Foxwen, Str. — eng 


So at 10, or as ſoon after as ſheri 
Hannaford v. Holman, Bar. 295, as 2284 
| C3 Thoogh 
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How that time 
is to be adhered 
to. 


What certainty 
as to place of 
executing in- 
quixy. 


What certainty 
as to the names 


of the parties. 


Certainty as to 
time not neceſ- 
fary if writ to 
be executed be- 
fore a judge, 


JUDGMENT BY DEFAULT. (ch. xi. 


Though a notice to execute writ at 11 was held re. 
gular, as it appeared to be executed before 12, Lf 
v. Denny, Bar. 302. 


But when notice is given for the execution of a writ of 
inquiry within a certain time, it is never underſtood 
that the time is to be ſcrupulouſly adhered to. The ſheriff 


may have prior buſineſs that may laſt beyond the hour, 


If defendant's attorney therefore leave the place imme. 
diately after the hour is paſſed, it will be deemed a trick, 
and though inquiry ſhould be afterwards executed, it 
will be held regular. In one cafe court ſaid the party 
ſhould have ſtaid an hour after the time mentioned for 
executing it, Anon. 2 Barn. 214. IWilliams v. Frith, 
Doug. 198. 


But the party is expected to attend punctually at the 
time, for if he be too late and writ be executed, it is 
his own laches, and'cannot be cured, unleſs it is mani. 
feſt ſheriff began to execute it before the time. Beet. 
knife v. Sir Herbert Packington, 1 Barn. 233. 


2d, The notice ſhould be certain as to place of exe. 
cuting inquiry. rs 


The ſign of the houſe ſhould be mentioned, Arnoli 
v. Squire, Say, 181, and the ſtreet; and if more 
ſtreets of that name than one, it ſhould be particulz- 
rized, Le Marque v. Newman, Com. 551, and the 
county. Lower v. Smith, Bar. 300. Even where the 
notice was to exccute writ at ſheriff's office in North- 
ampton, it was held ill; no ſign or particular houſe 
being mentioned. Com. 55 1. Bar. 297. So at Welk 
5 generally, held bad. MKinch v. Haſine, Prat. 


Reg. 447. I 


za, The notice ſhould be correct alſo as to the names 
of the parties. Na v. Harrow, Bar. 3 10. 


If the inquiry is to be executed before a judge, the 
notice expreſſes no time, but is general for the fittings 
or the aſſizes, as the caſe may be; the day and hour 1s 
left to the judge's diſcretion. 5 


Rule 
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held re. 
2. Lf 


Rule to execute inquiry before a judge, was made 
bbſolute the laſt day of term, though rule az had only 
been ſerved on that day. | 


a writ of In this caſe, notice had been previouſly given to exe- Of ſuch notice 


der tod cute writ before the ſheriff, afterwards freſh notice was der notice 

e ſheriff ¶ cerred to execute it before the judge; there were nat eight ee whe oe 
de hour, Wl days between the freſh notice and time of executing it, ritt. 

> imme- Wb ut it was held well; for as it was not executed till 

| a trick, ter the time for executing it before the ſheriff had 

uted, it elapſed, party could not be damniſicd. Perry v. Cor- 

he party bes, 2 Barn. 122. 

Dned for 

v. Frith, If plaintiff appears for defendant and ſigns judgment How notice to 


for want of a plea, he may give notice of executing in- be — and 
auiry to defendant himſelf, or leave the ſame at his laſt os 
place of abode ; but if detendant has appeared by at- 

Wtorney, notice to defendant himſelf is bad; it muſt be 

ferved on his attorney or his agent. Moſely v. Sanford, 

Bar. 311. and fo in general where the attorney or agent 

is known. Higgins v. Stewart, Prac. Reg. 276. 


y at the 
ed, it is 
is mani. 


Beet. 


Notice of executing inquiry in a country cauſe may When to the 
either be given to the agent in town or the attorney in party, and when 
the country. Smith v. Lacock, Bar. 305, Taſhburn o te attorne;. 
v. Havelxch, Ib, 306. 


of exe. 


Arnold. 


if more Ws a : 
In a joint action notice ſhould be given to both de- 


articula- mk 
and the fendants. Kingdom v. Herne and another, Prac. Reg. 
here the 443 


| North- 
ir houſe 
it Welk 
1e, Prat. 


Notice of executing inquiry may be continued and of continuing 
countermanded in the fame way and ſubject to the ſame and counter- 


rules as notices of trial, for which, ſee vol. I. ch. 9. wancing the 
ſec. 2, notice. 


Notice of continuance muſt be ſerved two days be- 
fore execution of writ, and can only be once continued. 


Price v. Bambridge, Bar, 297. 


e names 


dge, the 
fittings 
hour i 


Notice of countermand muſt be fix days, if a country 
cauſe, or if a town one and defendant lives above 40 
miles from London; but otherwiſe, re days. 


Rule C4 (8. 3.) 
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(B. 3.) Of the Execution of Inquiry, &c. 


Of the ex*cu-. 0 Due notice having been given, and the writ of in. 
= — quiry engroſſed and prepared as directed ante p. 10. it 

| ance of the ſhould be left at the ſheriff's office the day before the 
Notice. execution ; ſuch witneſſes as are required, if unwilling 
to attend, may be compelled by a ſubpœna, which ſhould 

be procured for that purpoſe, and if either party wiſhes 

to attend by counſel, notice thereof ſhould be given, or 

it will not be allowed in coſts. 


n 
2 - k 


2 


. 


—— — 4 - 


Where and by, Tt ſhould be executed in the ſame county where the 


- whom to be ex- . . 
8 venue is laid. 


— 


- "24 
— 


Sheriffs or under-ſheriffs ought to execute writs of in. 
quiry, and if the latter appoint deputies for that purpoſe 
they will be liable to an attachment. Wallacev. Humes, 
Bar. 231. 


I ES 
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Unleſs ſuch deputy be appointed by deputation under 
the ſeal of the ſheriff's office. Davis v. Styllins, 
Bar. 232. 
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But where the writ was directed to the coroners of 
N. and they verbally appointed a perſon to execute it; 
the appointment was held no — but court re- 
fuſed to ſet aſide inquiſition becauſe defendant attended 
execution. Dixon v. Goodman, Bar. 413. 


_ =D 


An inquiſition taken before two under ſheriffs extra- 
ordinary held bad, the ſheriff can only appoint one. 
Denny v. Trapnell, 2 Wil. 378. 


Tf the ſworn under-ſheriff live in the ſame town, it 
ought to be executed before him. . 


Before what It ſhould be executed before a proper jury. 
jury. 


The jurymen were debtors taken out of priſon, and 
though the party attended, inquiſition was ſet aſide and 
conduct of ſheriff reprimanded ; but there is no objec- 
tion to their being javelin men. Stainton v. Beadle 


, D. & E. * g * 
4 D. & E. 473 3 Toquii 


sc. I. JUDGMENT BY DEFAULT. 2; 


Inquiſition ſet aſide becauſe the jury was returned by 
the attorney for plaintiff. Baylis v. Lucas, Cow. 112. 


Inquiry executed before fourteen jurors inſtead of 
twelve, held good; for it is but an inqueſt of office 
whereon no attaint lies. Cheſter v. Crawley, Str. 1159. 


of in. 
10. it 


re the 

villing | Sometimes the writ is executed before a judge, in How, if before 
ſhould S which caſe he is only an aſſiſtant to the ſheriff, and has * Judge. 
wiſhes 


no judicial power; and if the parties come to an agree- 
ment there, the way to make it effectual is to bring it to 
him to ſign, and afterwards move the court to have it 
made a rule of court. 12 Mod. 610. 


en, or 


re the 


'Þ Writ of inquiry may be executed on the return days. on what day. 
Dyke v. Blackflon, Ld. Ray. 1449. 


But not on a Sunday, Foyle v. Ld. Cornwallis, 
Str. 387. 


of in. 
urpoſe 


Jumes, 


And if return-day be on Sunday, it is too late to ex- 
ecute it the day after. Stanton v. Winch, Caf. Prac. 
C. B. 85. 


under 


eyllanry 


When a defendant ſuffers judgment to go by default, What evidence 
he admits the cauſe of action. Wherever the demand is ſhould be given. 
uncertain, as for money had and received, goods ſold, or 
the like, the plaintiff muſt prove the debt before the 
Jury ; but where the amount appears on the face of the of producing 
accord, as upon promiſſory notes, bills of exchange, or bills, notes, &c. 
the like, the defendant admits that he is liable to that 
mount; the note or bill therefore need not be proved, 
but they ought to be produced on executing writ to ſee 


whether or not any part has been paid. Green v. Hearne, 
3 D. & E. 302, 


ners of 
ute it; 
urt re- 
tended 


In calculating intereſt or damages in general the Jury Of calculating 
ſhould only allow up to the time of bringing the action, intereſt and da- 
not of executing the writ. Holdeſs v. Cornwall, 1 Barn, 848 
44. Baker v. Bache, Ld. Ray. 1382. 


n, and 
ide and 
| objec- T hough Holt C. J. in action of covenant for not re- 
Beadlt, pairing, held that caſe not to come within the rule, and 


That jury did right in finding damages for the premiſes 
having 


What damages 
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having become worſe ſince the action. Shortridge v. 
Lamplugh, Ld. Ray. 803. | 


The jury muſt find ſome damages for plaintiff, but 


_— even if they find for defendant, plaintiff if he moves to 


Of ſheriff ad- 
mitting impro- 
per evidence. 


Cf the jury fe- 
vering the da- 
mages in joint 
actions, 


ſet it aũde muſt pay colts. Daniel v. Packhurft, 2 Barn. 
215. 223. 


Though the damages be /mall, the inquiſition may 
ſtand, and in general the court will not interfere on 
behalf of plaintiff, except it be obviouſly unjuſt, or the 
jury or ſheriff miſtook in point of law. Hayward y, 
Newton, Str. 940. Woodford v. Eades, Str. 425. Bur. 
ges v. Nightingale, Bar. 230. Budicome v. Jones, 1 Barn. 
107. Tutton v. Andrews, Bar. 448. 


Eſpecially if it be an action for a tort. Maurice v. 
Brecknock, Ib. 50%. 


If the damages be exceſſive, deſendant may move the 
court to ſet aſide inquiſition; but it ſhould be a ſtrong 
caſe for court to interpoſe. Bruce v. Rawlins, 3 Wil. 
61. Tate v. Swain, Bar. 233. 


If damages exceed the ſum laid in declaration and 
judgment be entered accordingly, it will be error. 
Chevely v. Merris, Black. 1300. Baker v. Bache, IA. 
Ray. 1382. | - 


But plaintiff may enter a remittitur for ſurplus and 
cure the defect. Straun v. Fletcher, 2 Barn. 344. 


If the ſheriff on execution of writ admits improper 
evidence, the court will ſet aſide inquiſition. Tutlon v. 
Andrews, Bar, 448. 


Or if plaintiff produces no evidence and yet jur) 
gives damages. Hill v. Martin, 1 Barn. 33. Ellis. 
Wall, Bar. 234. | 


Where two or more defendants ſuffer judgment by 
default in an action of treſpaſs, the jury cannot fever 
the damages and find ſo much againſt one and fo much 
againſt the other. Onſlow v. Orchard, Str. 422 


But 


XIV. 
de v. 


ff, but 
ves to 
Barn. 


n may 
ere on 
or the 
ard v. 


Bur- 


Barn. 
Ticet v. 


ove the 
ſtrong 


3 Wi. 


on and 
error. 


he, LA. 


us and 
14. 


proper 


ien v. 


et jury 
Ellis v. 


nent by 
ot ſever 
o much 
4 


But 


it is entered upon; and it ist | 
particular caſes to adjourn, as where any material wit- 
heſs on part of plaintiff is unexpectedly abſent, or where 
any witneſs obſtinately refuſes to give evidence, or 
plaintiff is taken by ſurpriſe with any new defence to 
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But if one demurs and the other ſuffers judgment, 


damages may be ſevered becauſe they have ſevered in 
their plea, Chapman v. Horſe and others, Str. 1140. 


Execution of writ of * _ be 2 
1C duty ot the term in 


jeſlen his demand. Coleman v. Mawbey, Str. 853. 
Markham v. Middleton, Ib. 1259. Mauricet v. Brectnoct, 


b. 50g. Hall v. Stone, 1b. 515. 


But in ſuch caſes of adjournment, plaintiff ought to 


pay the colts. 


If a writ of inquiry be altered and re-fealed before 
the return thereof, and before it has been made uſe of, 
and afterwards executed according to due notice, ſuch 
alteration ſhall not vitiate it. Langley v. Bethwright, 


Bar. 232. 


If the writ of inquiry be not executed purſuant to 


notice, the defendant is entitled to his coſts in both 


courts, in the ſame way as he is, if plaintiff does not 
proceed to trial according to notice. Sutton v. Bryan, 


K. B. Str. 728. Kettle v. Bromſall, C. B. Bar. 230. 


The writ of inquiry muſt be returnable as the origi- 
nal proceedings are, whether on a gencral return day, 
or a day certain; but ſhould it be made otherwiſe, it is 
not an irregularity, but error, ſo that no advantage can 


be taken thereof, by motion to ſet aſide the inquiſition. 
Elmes v. Tomlinſon, Bar. 230. 


And even this error is now helped by the ſtatute of 


jeofails, as it is only held to be a miſcontinuance. 


Coupland v. Frinlow, Say. 245. 


So, the want of a writ of inquiry after j | 

e W. quiry after judgment b 
default, is aided by the 4 & Fg ap 16. — — — 
Hes v. Pitt, Ld. Ray. 1 397. 


If 


#7 


Execution of 
writ may be 
adjourned. 


Of altet ing writ 
of inquiry before 
execution. 


Of defendant's 
coſts if inquiry 
not executed, 


Of the return of 
writ of inquiry. 


U 
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Of ſuing out a If a ſecond writ of inquiry iſſue pending the firſt, and 
ſecond wit. before it is returned and quaſhed, inquiſition thereon 
will be ſet aſide as irregular. Bunting v. Teiſdail, 
Bar. 231. 


c. C. Of ſetting aſide Inquiſition, arreſting Judg- 
ment, and amending the Proceedings. 


What to ho On the day of the return of inquiry, the plaintif 
done on the re- gives a rule for judgment with the clerk of the rules; 
turn of writ- jt expires in four days; Sunday or any holiday on which 

the court does not fit is not reckoned, Imp. K. B. 404, 


Of moving in Within theſe four days defendant may move to ſet 
— m mm aſide the inquiſition for any irregularity, whether it be 
afide inquifi- in the writ itſelf, or the notice, or the execution of writ, 
tion. or the like; but it is to be obſerved, that the courts will 
not countenance frivolous objections, that they are an- 
ious to expedite the ſubſtantial juſtice of the caſe, and 


always lean againſt motions made only for delay. 


When to be Motions therefore to ſet aſide the proceedings ſhould 
moved. be made in the firſt inſtance, as ſoon as the partics are 
aware of the irregularity and can apply to the court; 
and if by their ſubſequent conduct they have done any 
thing that can be conſtrued as a waiver of the irregu- 
larity, it cures it. | 
How def: Thus any defect in the notice or the like, will be 
cured by party cured by the party or his attorney attending the execu- 
” tion of inquiry. Yate v. Swaine, Bar. 233. 


So, if there be any error on the declaration, if defend- 
ant means to move in arreſt of judgment, he muſt not at- 
tend execution of inquiry, but muſt rely on the defect, 
and move the court that interlocutory judgment be 
forthwith entered upon the recordagreeable todeclaration 
delivered, and the roll be brought in to the proper oſũce, 
and that defendant may have four days to move in arrcl 
of judgment after the roll is brought in, Freeland 
Hunt, 2 Wil. 389. ü 
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| mentioned, but alſo any application which defend- 
4 3 — to the court muſt be made within that 


period, 


Thus it is too late afterwards to move to enter a ſug- 
e ſtion on the record, to fave plaintiff coſts or the like. 


Barney v. Tubb, 2 H. Blac. 356. 


1. XIV. 
ſt, and 


hereon 


eiſdailt, 


J udg- Ws { Writ of inquiry executed on the 5th, final 1 —_ — 
iy be entered the gth ; and per Buller J. even if judg —— 

Whe writ of inquiry be executed on the laſt day of the 
erm, plaintiff has a right to ſign his judgment as of 


at term. B. 356. 


plaintif 
rules; 
1 Which 


B. 404. A writ of inquiry is amendable, for there is the roll Of amending 

2 dy which it may be amended, God. 78. — 9 — 
e to ſet 7 ; ings thereon, 
er it be The writ ſhould purſue the declaration; but if any va- 


of writ, 
arts will 
Ire anx- 
aſe, and 


's 


52 | jance, court will give leave to amend by the record 
Wn payment of colts. Conden v. Coubter, Caf, Tem. 
ard. 314. 5 


One of two plaintiffs died before interlocutory judg- 
ent, but the ſuit went on to execution in the name of 
doth ; after this, and after a motion to ſet aſide pro- 
eedings for irregularity, the court permitted plaintiff to 


s ſhould 
ties are 


court; uggeſt on the roll, the death of the deceaſed plaintiff, 
one any znd to amend the ca. ſa. without paying colts. Newn= 
irregu- bam v. Law, 5 D. & E. 577. 
So, rule granted to ſtrike out one of defendants name 
will be nd make the writ tally with inquiſition. Ingham v. 
e execu- ;/well and another, Bar. 15. 

In judgment by default the plaintiff is to make up the 
defend- hole record, but if error is brought for a flip in not 
ſt not at- Waking proper entries for the defendant, judgment ſhall 
e defect, ey till application to amend be made below. French 
ment be « Cornelys, Blac. 45 3. 
claration 
er oſũce, Where writ of inquiry was executed and no judg- 
in arrelt nent entered up, and the writ was afterwards loſt, a 
eeland v. dew writ and inquiſition was ordered upon motion to 

de made out according to the ſheriff's notes, and coſts 

o be indorſed by the maſter, as appeared to have been 
t, or to before 
our days 


above- 


How to proceed 
if plaintiff in the 
action becomes 


bankrupt. 


In what caſes 
tiff cannot 
ve final judg- 
ment againſt de · 
ſend ant who 
have ſutfered. 


In joint actions. 


Difference be- 
tween joint 
actions, on con- 
tract and tort. 


Of diſcontinu- 
ing after verdict 
on inquiry. 
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before taxed by the commitment book. Bean v. Elin 
Str. 1077. 


The bankruptcy of plaintiff does not abate the ſuit; 
if plaintiff therefore becomes a bankrupt, writ of inqui 
may be awarded and executed, and final judgment en. 
tered up, and execution ſued out in his own name with. 
out any ſcire facias by the aſſignees. Bibbins v. Mantel 
2 Wil. 258. 372. Waugh v. Auften, 3 D. & E. 437. 


Although letting judgment go by default, is, generally 
ſpeaking, a confeſſion of the action, yet in ſome caſes, 
where a defendant ſuffers ſuch judgment, and damages 
are found againſt him upon execution of inquiry, the 
plaintiff cannot have execution for ſuch damages, but 
judgment will be arreſted. 

Thus, in all joint actions againſt two or more de- 
fendants, where one pleads and the other lets judgment 
go by default; if ſuch plea goes to the whole cauſe of 
complaint, and be found upon trial for defendant, and 
the nature of the action be ſuch, that the juſtification 
of the one defendant neceſſarily takes away plaintif's 
cauſe of action againſt the other; plaintiff ſhall not 
reap any benefit from his interlocutory judgment againſt 
ſuch other defendant. | 


This is the caſe in all joint actions againſt defendants 
upon any contract, as aſſumpſit, debt, covenant, and the 
like, where the demand is joint, and one cannot be 
convicted without the other; but not ſo in actions upon 
a tort, as treſpaſs, or the like, for there one defendant 
may be guilty and the other not; but even in treſpaſs, 
if the juſtification of defendant be of a nature neceſſ- 
rily to deſtroy plaintiff*s cauſe of action againſt all, no 
judgment can be againſt the other deſendant though he 
is found guilty. Biggs v. Benger and another, Ld. 
Ray. 1372- . 


After verdict on writ of inquiry, as after verdict upon 
iſſue joined, plaintiff cannot by law difcontinue without 
defendant's conſent. Stephens v. Etherick, Carth. 86. 


IV. 


ton; 
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SECTION II. 
Of Judgment by Confeſſion. 


It thin happens that the defendant, conſcious of x,, menning, 
having no good ground of defence, confeſſes the action, 
which not only faves him the additional expence of the 


ay further proceedings by writ of inquiry, or the like, 
les which would ultimately fall upon him, but is alſo fre- 
* quently an inducement to plaintiff to indulge him with 
the 


time for payment of the debt, until which time all pro- 
ceedings are ſtayed, the defendant agreeing to certain 
terms on his part, ſuch as not to bring a writ of 
Werror or file a bill in equity. 


The form of ſuch Confeſſion may be as follows: 


e I confeſs this action, and that the plaintiff hath ſuſtained The ſorm there- 
damages to the amount of 5Ol . beſides his cots and charges to be ol in caſe. 
taxed by the maſter (if in B. R. or by prothenotary in C. B.) 
and wo judgment ſhall be entered up, or execution iſſued until the 
day of next, in default of payment of the ſum of 251. being 
the debt in this action, tegetber with the ſaid cofts ; and that no 
writ of error ſhall be brought, nor any bill in equity filed ; and 
that in caſe the plaintiff ſhall enter up his judgment in 2 of 
payment, be ſhall be at liberty to leuy the ſaid 251. together with 


t be the cel taxed, and alſe ſheriff” s poundage and all other incidental 

= charges, Ar witneſs, c. | 

dan 

paſy If it be an action of debt, then I confeſi the debt in this 

cella- %, and that the plaintiff hath ſiſtai ned damages to the amount es 
|, no 7 "ot befides bis cats and charges to be taxed (as above) and 

h he t 11 agreed to be paid as fellows, ( ftating the days 9 - 

'14 ment, ) and then as above.” of * 


This confeſſion may be wrote in the margin of the Where to be 
declaration, or on back of inquiry, or on plain paper. ritten. 


This confeſſion may be before the plea pleaded, it is A cognovit aQi. 
en merely a confeſſion of tl.e action, or ceg- eng lte 
novit ationem as it is called; but if made after plea hat- 


pleaded, it is then a confeſſion of the action with an 


agreement 
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agreement to withdraw the plea, and is termed a cg 
vit  aftionem relicta veriſcatione; it then ſtates, I hereby 

Form thereof, Conſent to withdraw the plea pleaded in this cauſe, and confe 
the action, and that the plaintiff hath ſuſtained Sc. (ar 
before.) | 


If after demurrer, thus, I 1 conſent to withdray 
the demurrer, and that the plaintiff take judgment for the delt 
of declared on, beſides his damages and cofts, &c. 


- How to pro- If judgment is to be entered up, fign it on double 

cred on a cog- half crown ſtamp, as it is final, making incipitur on 
judgment paper; no occaſion for new roll; file warrant 
of attorney if not before done; tax coſts and ſue out 
execution. | 


How if retraxit Tf confeſſion be after plea, a retraxit muſt be entered, 
— which is done in C. B. by taking judgment paper to pro- 
thonotary, who will ſign judgment and mark retraxit 
thereon; but in K. B. deſendant's attorney ſhould come 
in perſon before the maſter to withdraw plea. 'Tidd, 307, 

Imp. C. B. 465. Ld. Ray. 345. 


OBSERVATIONS. 


Caution nece- When a cognovit is given upon terms, plaintiff ſhould 
ary in taking take care that it is expreſſed as part of the terms, that 
defendant ſhall bring no writ of error, or file any bill in 
equity ; for this is not implied, but muſt be particularly 
mentioned. Made v. Rogers, Blac. 780. 


1 


If no terms be expreſſed, final judgment may be im- 
mediately ſigned, and execution ſued out. 


The extent mi A cognovit aftionem, though after plea pleaded, is, 
operation of a ſtrictly ſpeaking, only an acknowledgment of the 
: count, but the party may confeſs more if he pleaſes. 


Thus in anaQtion of debt againſt an executor, he plezd- 
ed plene adminiſtravit; plaintiff replied aſſets; defendant, 
relifta verificatione cognovit actionem. Judgment was en- 
tered for plaintiff, de bonis teſtatorir. It was moved that 
confeſſion ſhould alſo contain he had goods ſufficient, and 


that it might be added to the entry ; but court * 
| . ayulgs 


Sec. II.] JUDGMENT BY CONFESSION, 


ſaying the confeſſion naturally can extend no further 
than to the count, which is of the debt, not of the aſſets ; 
t if defendant will confeſs more he may ; there are 
entries both ways. Bird v. Culmer, Hob. 178. 


So it may be only for part of the cauſe of action, in 
confeſſed, and muſt proceed as to reſidue, 


It is clear that where a judgment by confeſſion is 
given upon terms, if plaintiff proceed contrary to the 
terms exprefſed, the court will on motion interpoſe, 
becauſe ſuch judgment is in effect rendered only a 
conditional judgment; but it uſed to be held that if the 
cognovit were general, and a ſubſequent and independent 


ſtraining its operation, although plaintiff proceeded con- 
trary to ſuch agreement, the court would not interſere 
upon motion, but put the defendant to his action on the 
agreement. Anon. Sal. 400. Tidd, 308. 


But in the caſe of Hatton v. Young in C. B. Blac. 943. 
the court did take notice of ſuch ſubſequent agreement, 
and ſet aſide the judgment as being contrary to good 
faith and the plaintiff's expreſs undertaking. 


A cognovit by the principal without notice to the bail 
5 D. & E. 277. 


If a cognovit be taken from a priſoner, it is proper for 
an m_ on the part of the defendant to be preſent, 
for though in ſtrictneſs it is not within the rule of 
15 Car. 2. (ſee next Section,) which only relates to de- 
fendants in cuſtody of any ſheriff or his officer, yet the 
court will interfere in ſuch caſe on behalf of a priſoner. 
Parkinſon v. Caines, 3 D. & E. 616. 


does not diſcharge the bail. Hedeſon v. Nugent, fe 


How if only for 


which caſe plaintiff can only ſign judgment for the part N. 


In what caſes 
court will inter- 
fere tlicrcin on 
motion. 


agreement was entered into between the parties, re- 


How far it af- 
Qs bail. 


What proper 
when taken 
from priſoner. 


| 
. 
N 
N 
| 


The validity of 
the warrant. 


How if given 
by an infant. 


_ abſolutely void; though there may be circumſtances 
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SECTION III. 


Of Judgment on Warrant of Attorney. 


Another common way of ſettling a debt is by giving: 
bond conditioned to pay the amount thereof. at a given 
time, together with a warrant of attorney, authorizing 
the perſon named therein to confeſs judgment for the 
defendant on failure of performance of ſuch condition, 
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Thus a ſecurity is given to the creditor, whilſt the 
debtor avoids the expence of an action, and is accom- 
modated with time for payment of the debt. 


The bond and warrant may be given at any time, ei- 
ther before or after action brought. As it is in conſtant 
practice to give theſe warrants and to enter up judg- 
ments thereon, it will be proper to conſider, 


A. The Validity of a Warrant of Attorney. 
B. Its Operation and Effect. 


C. The Time and Manner of entering up 
Judgment thereon. "cy 


-The validity of a warrant of attorney depends upot 
the competency of the parties giving and receiving it 
their fituation at the time, and the conſideration fot 
which it is given. i 


It muſt be given by a perſon competent in law to d 
ſuch an act. 


Thus a warrant of attorney given by an infant 1 


raud on the part of the infant Saunderſon v. Thirh 
1 H. Blac. 75. 


0 


error. Anon. Salk. 400. 


St. Aubyn, 2 Blac. 1133. 


ing: 
piven 
izing 
r the 


tion. 


| the 
com- 
K. B. 


No warrant of att 
le, els 
nſtant 


judg: 


any perfon in cuſtody of any 


any force, unleſs ſome attorney 
vr and on bebalf of ſuch per- 
bu ines cuſtody, and expreſily 
kamed by him, be preſent to in- 
orm him of the nature of ſuch 
warrant, which attorney ſhall 
ubſcribe his name as a witneſs 
o the due execution thereof, R. 
af. 15 Car. 2. 


The court by degrees relaxed 
their obſervance of this rule, 
Ind even held that if plaintiff*s 
terne was preſent it was 
uficient, Andrews v. Ri- 
hards, 1 Barn. 242, 


Whereupon the r rb 
as made. Wn a 


ve great inconveniencies ariſi 

rom bolding a warrant of 2 

prney 10 confeſs Jud, ment by a 
rſor in cuſtedy to be good, if 


any 


beriff or other officer ſhall be of 
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Or by a feme covert, except ſhe lived and acted as a By feme co- 
feme ſole, in which caſe, court refuſed to ſet the war- 
rant aſide upon motion, and put her to her writ of 


If an infant join with another in giving ſuch warrant, 
it is void only as to the infant. 


C. B. 


Motteux v. St. Fohn 


If by an infant 


and another 
perſon, 


80 if a warrant of attorney be given to confeſs judg- & 92 fems 
ment to a feme covert, and it be confeſſed accordingly, 
it is void. Roberts v. Pierſon, 2 Wil. 3. 


covert. 


The ſituation of the perſon giving it ſhould be con- The ſituation of 
ſidered; for if the party be in cuſtody at the time, the 
following rules and caſes muſt be attended to ; 


the perſon giv 
ing its 


No bailiff or ſheriff” s officer I in cuſtody, 


onſeſſing a judgment executed ſhall preſume to exact or take 


from any perſon, being in his 
cuſtody, any warrant to ac- 
knowledge a judgment but in the 
preſence of an attorney for the 
defendant, which attorney ſhall 
then ſubſcribe his name there- 
unto, which ſaid warrant ſhall 
be produced when. the ſaid judg- 
ment ſhall be acknowledged ; 
and no attorney ſhall enter or 
acknowledge, or cauſe to be en- 
tered and acknowledged, any 
Judgment by colour of any war- 
rant gotten from any deftndant 
being unter arreſt, otherwiſe 
than as aforeſaid. R. 15 
Geo. 2. | 


Every warrant of attorney 


fer confeſſing a judgment in this 
court ſhall be read over by the 
perſon who is to execute the 


The court taking notice of © fame, or by ſome other perſon to 


bim, before the execution thereof 

and if judgment ſhall be entered 

up upon any ſuch warrant of at- 

torney which fall not be ſo read 
D 2 


over 


an attorney muſt 


be preſent. 
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any attorney, though for the op- over as aforeſaid, ſuch judg. 

poſite party, be preſent ; order, ment upon motion may be ſu 

that in future an attorney on be- afide as irregular. R. 1g 

balf of the defendant be preſent Geo. 2. 

wpen the execution of every ſuch 

warrant of attorney. R. 4 N. B. This laſt rule i; now 

Geo. 2. Str. 902, declared not to be in force, Bu. 
ler J. aid it was abſurd, nor did 
prothonetary know of its eus 
having been adted upon. Tay. 
lor v. Parkinſon, 2 H, Bla, 


2 383. 


Exptanation of The above rules being intended for the protection of 

the above rules , 

8 priſoners, and to prevent impoſitions upon them, hare 
received a liberal conſtruction; and the courts entertain 
the ſame juriſdiction of the matter before as after 
the judgment entered upon any warrant of attorney 

ſo obtained, and will order ſuch warrant of attorney 
and all collateral ſecurities to be delivered up and cat- 
celled. Duncan v. Thomas, Doug. 196. 


Extend only to Theſe rules only extend to perſons in cuſtody upon 

thoſe in cult-0y meſne proceſs, and not to thoſe in cuſtody upon an 

ceſs; pro- execution, The reaſon is, becauſe in the former caſe 
the debt is not liquidated, and therefore under durel 
he may be prevailed upon to confeſs more than is really 
due; but in the latter, it is liquidated. Fell v. Ris, 
Cow. 281. Str. 1245. f 


and civil pro- Nor to perſons in cuſtody under criminal procel, 
ceſs; Charlton v. Fletcher, 4 D. & E. 433. | 


and to warrants. Nor to warrants of attorney given to a third perſon, 

himſelf ; not the party, at whoſe ſuit he is in cuſtody. Fin: .. 
Flutchinſan, Ld. Ray. 797. Gillman v. Hill, Cow. 142 
Churchy v. Roſe, 5 Mod. 144. 


Nor to warrants to confeſs. judgment in any other 
action except in the particular cauſe whereupon he 
in cuſtody. Holcombe v. Wade, Bur. 1793- 


But theſe rules are not without exception; for if i 
tions tothe . , 

rules in caſe of could be ſhewn that a party even in execution, had beet 
perſons in cuſ- prevailed upon to acknowledge a judgment for more 


-- 4 * 1 than was really due, the court would ge 
| I 
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lief, becauſe caſes of fraud and impoſition are excep- 
tions to all rules whatever, Fell v. Riley, Cow. 281. 


And in general it is the ſafeſt way, and has the faireſt 
appearance, tohave defendant's attorney preſent when a 
warrant of attorney is taken from a priſoner, though in 
execution. Parkinſon v. Cainet, 3 D. & E. 618. 


A defendant lodging within the rules of the Fleet, what is deemed 
at the houſe of the plaintiff, who was the officer that being in cuſtody. 
had arreſted him, and who afterwards became ſecurity 

to the warden, was deemed a priſoner within the mean- 

ing of the above rules of court, becauſe the plaintiff 

could at any time deliver him into cuſtody. War- 


baker v. Gaſcoigne, Blac. 1297. 


As to the attorney required by the rules, it muſt be What — 
2 regular admitted attorney, not a clerk. Bar. 42, aft be preſent. 
Barnes v. Ward. 


And he muſt attend as attorney for the defendant, 
Ruffle v. Hitchcock, Blac. 1097. 


But it need not be an attorney of the ſame court 
in which the judgment is to be entered up. Blend v. 
Packenham, Str. 530. Vilmot v. Barry, Bar. 44. 


But if defendant himſelf be an attorney, no other 
need attend. Walton v. Stanton, Bar. 37. | 


The above rule of court muſt be adhered to, though Rule extends to 
the warrant of attorney to confeſs judgment here be „ 
given in Ireland. Str. 1247. 


But even as to this part of the rule, there may be ex- Fxceptions as to 
ceptions; for the courts will not ſuffer their rules to be s part of rule, 
made inſtruments of fraud. 


If therefore ſuch warrant be executed by defendant, In caſes oſ fraud. 
(no attorney being preſent, ) purpoſely with a view to 


Cheat plaintiff, court will not relieve. Gilman v. Hill, 
ow. 141, | 


The next thing to be conſidered is, the conſideration The conſidera- 
luch warrant of attorney, pon eds 
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Uſurious con- Tf given upon an uſurious contract or conſideration, 

deration bad. court will on motion direct an iſſue to try the uſury, 
and enlarge the rule to ſet aſide the judgment in the 
mean time; and if the fact be ſo found, warrant of at- 
torney will be vacated. Cook v. Jones, Cow. 727, 
Machin v. Delaval, Bar. 52. 


Or if obtained So if ſuch warrant be obtained by fraud, court will 
by fraud. order it to be delivered up, even before judgment enter. 
ed thereon. Duncan v. Thomas, Doug. 196. 


How fuch fats If the validity of the warrant of attorney be con- 
ſhall be tried. teſted on the ground of forgery or the like, court vil 
order an iſſue to try whether it were duly executed or 


not. Bar. 239. Gib/en v. Biſhop of Bath and Melli. 


DB. B. Of the Operation and Extent of the Warrant 
of Attorney, and of the Revocation and Coun- 
termand thereof. 


eren muſt A judgment entered under a power of attorney, muſt 
zgrecableto be warranted by that power, and conſequently a gene- 
he power. ral power only warrants a general judgment and exe- 

cution, not a ſpecial one. Buxton v. Barden, 1 D. & 


E. 80, t 

Cale of debvor Thus, where a defendant gave a warrant of attorney, A 
undrinſches and before judgment entered thereon, was diſcharged 

act. under the inſolvent act, whereby his perſon cannot de _ 

taken in execution, but the execution is ſpecial againſ th 

certain goods only, plaintiff cannot afterwards enter up K 

judgment and ſue out ſuch ſpecial execution. . 7 

His only way ſeems to be, to move the court to plead 

the act for the defendant, and thus the ſpecial ei- * 

emption is put upon the record, and the ſpecial execi- * 

tion may follow. 16. aue 

| | w 

Caſe of back= A bond and warrant of attorney to confeſs — us 

TUPtCy. given by a bankrupt after his hankruptcy, (Who was die. 

execution for a debt due before,) is not barred by his * 

certificate, Birch v. Sharland, 1 D. & E. 715. Sal, 


lf 
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If the warrant be-to confeſs judgment of a certain If warrant ſpe- 
term, judgment can be entered only of that term. — 
1 Mod. 1. But if general, it may be entered within the judgment. 


time mentioned, 2% C. | 


i 


If an executor conſeſſes judgment, or ſuffers judg. If an executor 
ment by default, he admits aflets, and is eſtopped to ſay Sives a Wartant. 
the contrary in an action on ſuch judgment, ſuggeſting 
a devaſtavit. Skelton v. Hawling, 1 Wil. 258. 


* | 
A warrant of one executor is not ſufficient to enter up 
judgment againſt the other, becauſe it would be eſtop- 
ping the other from ſaying that he is not executor; and 
being without his knowledge, it might ſubje& him to 
a devaſiavit for the paying of other debts. Str. 20. 


If a bond and warrant of attorney be given, and con- Such ſecurity is 
dition of bond is not to pay the money till a certain day, OY cecutio 
it ſhall operate as a ceſſet executio until that time; and "os 
if judgment be entered up, and execution ifſue before, 
court will ſet execution aſide, but ſuffer the judgment 
to ſtand, Anon. Caſ. temp. Hard. 270. 


So, though a general warrant be given, if afterwards, — wil 
on a diſtinct paper not under ſeal, plaintiff engages not abided by. 33 
to enter up judgment, or take out execution till a cer- 
tain day, if he breaks his agreement, court will inter- 


fere on motion. Hatton v. Young, Blac. 943. 


A man after he has given a warrant to enter a judg- Of the revoca- 
. tion of the war. 
ment, cannot revoke it by the courſe of the court; and rant. 
though he endeavour to revoke it, yet the court of 
K. B. will give leave to plaintiff to enter the judgment. 


Ld. Ray, 850. 


But the death of the defendant who gave the warrant By death of de- 
is of itſelf a countermand, 1 Vent. 310 ; although this ſendant. 
is under certain reſtrictions; for if he dies before a year 
aud a day has elapſed from the time of ſigning the 
warrant, the judgment may till be entered either of the 
term in which he died, or of the preceding term if he 
died in vacation. Chancy v. Needham, Str. 1081. 


* v. Willfhire, Bar, 270. Oades v. Mod ward, 
al. 8). | 
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And though he be dead ſince, yet if court have 
granted leave to enter up judgment, they will not af. 
terwards recal it. . . 


So, the death of the plaintiff, for whoſe benefit and 
at whoſe ſuit the judgment was to be confeſſed, puts an 
end to the power, and judgment cannot afterwards be 
entered, unleſs the warrant mentions to enter judgment 
at the ſuit of him, his heirs, executors, or adminiſtra. 
tors, in which cafe executors by leave of court may 
enter judgment. Wild v. Sands, Str. 718. Coles v. 
Haden, Bar. 44. 


He} _-—< 8 


By marriage of So, if a warrant of attorney be given by a feme ſole, 
= _ & and ſhe afterwards marry before judgment entered, it 
$ i Power. is 2 countermand, and judgment ſhall not be entered 
againſt the huſband and wife, for that would charge 

the huſband, Anon. Sal. 117; though it ſeems as rea- 

ſonable that he ſhould be charged in this caſe as for a Mi: 

bond or other debt, which he is liable for during the Wt! 

coverture, though not after. 416, 


And in Show. 89, it is ſaid, that a bill may be filed 
and judgment entered againſt both. : 


Of the perſon to But if the warrant be given to a feme ſole, marriage 

whom it is is no countermand, becauſe it is for the huſband's ad- 

3 2 vantage, Sal. 117 and judgment may be entered up in 

the names of the huſband and wife, 7 Mod. 53. Marder 

v. Lee, Burr. 1469; in which latter caſe, judgment was 

neceſlary. held irregular for want of an application to the court 
for leave to enter it up, founded upon a proper att 
davit of the marriage. 


What applica- 


F C 


4. C. Of entering up the Judgment on Warrant of 
| Attorney. 


The warrant operates according as it is ſpecial or ge. 
neral, as obſerved ante B. p. 38: but if it be in the uſual 
form to enter up judgment of ſuch a term, or any ſub- 
ſequent term, it then falls within the rules hereafter 


x 


mentioned, ern 
Judgment 


0 
, 

, 

/ 
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Judgment on ſuch warrant of attorney muſt be en When judęment 


ve 
mer 24 may be entered 
. tered within the year and day, after which it cannot be 74 ve enter — 


done without leave of the court, 6 Mod. 212. Laſbington when with leave 
v. Waller, 1 H. Blac. 94; for the plaintiff cannot of his of the court. 
own accord enter it as of a term when the party was alive. 


Nor will the court grant ſuch leave without an affi- Of moving the 
davit that the debt is unpaid, and the defendant is <vvrt,andof the 
6 2 — . * © affida vit when 

living; but if it ſtates that he was alive within the the — 

term in which the application is made, it is ſuf- living. 

ficient, but not at a more diſtant period. 


Where the plaintiff was a lunatic, court held affi- 
Javit good as to debt being unpaid, ſworn by the perſon 
who for the laſt three years had received the intereſt on 
the bond. Coppendall v. Sunderland, Bar. 42. 


The reaſon ſeems to be this ; death, generally ſpeak- 


ca- 
ra ing, is a revocation of the power; judgment ought 
the herefore to be entered up during the life of the defend- 


nt, + 


This judgment may be entered up without leave any Why fuchapplis 
ime within the year; if, therefore, the partydies within a zen — 
he year, judgment will appear to be entered in his life- 


age time; for if he dies in term it will have relation to the 

ad- rſt day of term, and if in vacation, it may be entered 

p in of the preceding term; but after the expiration of 

rder che year, judgment muſt be entered as of that term in 

Was hich he has leave: it is neceſſary, therefore, that it * 
ourt Mould appear to the court granting ſuch leave, that the t — 
all · defendant be alive, but if alive within the term it is ſuf- to the firſt day 


cient, becauſe judgment entered of that term will bear f the term. 
relation to the firſt day of the term, and though in fact 

ntered after the party's death it will be conſiſtent. 

uller v. Foſlyn, 1 Barn. 357. 


Nor can any detriment accrue to purchaſers from this Purchaſers not 
Wpractice, ſnce by the ſtatute of frauds judgments Þurt thereby 
ith reſpect to them refer not to the firſt day of the — 
erm, but to the time of the actual ſigning, which is 

marked on the roll. Gady v. Woodward, 7 Mod. 93. 


ge- 


And the relation of the judgment to the firſt day of So the authority 


erm is ſo material, that if on that day the party who '*/ates to the 
firſt day of 
entered tem. 


up judgment he had authority, it will be bad. Gais. 


How if teſtator 
died fame day 


judgment 
ned. 


Of warrant cn 
polt obit bond. 


Of warrant 
given to two, 
and judgment 
by ſurvivor. 


| ſumption that the debt was fatisficd. Hlewer v. Ld, 


Jedgment on 


warrants rot 


amendatlc. 
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entered up judgment appears not to have had authority 
ſo to do, though in fact at the time he ſigned and entered 


berough Executor v. Fellyard, Str. 1128, 


Where teſtator died on ſame day judgment was ſigned, 
but before it was ſigned, held good, on authority of 
Shelly's caſe and Woodward's caſe, 7 Mod. 203, Fu. 
ler v. Johnſon, Caf. Tem. Hard. 158. 


When judgment has not been entered within a year 
and a day on a warrant of attorney given with a p it 
bond, and the obligee does not apply for leave to enter 
it till after the death of the perſon on whole death it is 
payable, court will not grant leave without a rule to 


ſhew cauſe. Lufbington v. Waller, 1 H. Blac. 94. 


On a warrant of attorney to confeſs judgment to two, 
it may be entered on motion for the ſurvivor. 2 Blac, 
1301. Futcher v. Smith, Todd v. Dodd, 1 Wil. 312. 
Still v. Still, Bar. 40. Cont. Laycock v. Garforth, Bar. 45, 


The courts are very cautious in granting leave to en- 
ter judgments nunc pro tunc, and refuſed it where the war- 
rant was above 20 years old, upon the ground of pre- 


Bolingbroke, Str. 639. 


The defendant's name in a judgment on a warrant 
of attorney not amendable, though both the warrant 
attorney and the bill upon the file were otherwiſe. Sar 
v. Crompton, 1 Wil. 61. 


Hou to enter up the Judgment. 


Judgment on a warrant of attorney is final. It » 
ſigned therefore on a double half crown ſtamp. Com. 
mon bail muſt be firſt filed, and a memorandum of 
warrant to enter ſuch judgment as directed by ſtat 
25 Geo. 3. c. 80. ſec. 19, which may be had at the 


J 
ſtationers ; the warrants of attorney and memorandun Y 
of the term judgment is ſigned, mult be entered on rol end, 


in the uſual way. 
But 
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But it is firſt neceſſary to prepare an affidavit by the 
laintiff and the ſubſcribing witneſs to the warrant of at- 
torney, that it was given for a juſt debt, that the debt is 
ſtill unpaid, and that ſubſeribing witneſs ſaw defendant 
duly ſign and execute the warrant. 


If judgment to be entered up in term, it is a motion 
Wof courſe ſigned by counſel ; if in vacation, judge, on 
affidavit being brought to him, will make an order, 


This is upon the ſuppoſition that the judgment be en- 
tered within a year and a day; if not, leave of the court 
uſt be firſt obtained as before-mentioned, and if the 
WH udgment be of above twenty years ſtanding, it is only 
WE rule to ſhew cauſe, 


SECTION IV. 


Of Judgment of Non Pros. 


If plaintiff does not comply with the rules and orders 
pf the court to be obſerved on his part, by declaring, 
eplying, ſurrejoining, or entering the iſſue in due time, 
when ruled ſo to do, judgment of non pros for ſuch his 
omiſſion may be ſigned, which is final. 


Get a roll, enter thereon warrant of attorney for de- 
endant only; ingroſs non pros thereon; alſo ingroſs 
ame on a double 2s, 6d. ſtamp paper, and carry it to 
lerk of judgments in B. R.—prothonotary in C. B. 
who will ſigu ſame, — pay 38. 


Get coſts taxed, and ſue out execution, or bring an 


ction ſor the ſame, which may be done though under 
O8. 


X. B C. B 


Michaelmas 1654. But the 
If the plaintiff declares not practice here is now governed 
be ſecond term, though the de- by a ſubſequent rule of Hil. 
endant give no rule, yet a nn. 9 Ann, 
uit may be entered at the end A | 
t Upon 


r uns . WW odd lg RU AG 5 


By a rule of court Michael= The ſame rule as in K. B. —— 
a 1654. ſecs 15. was alſo made in this court, declaration. 


If not ſigned, 


full be 
ed. 


deliver- 


JUDGMENT OF NON PROS. [Ch. Xy, 


the ſecond term, upon a continu- 
ance over by him dies datus, 
but not the third term or after. 


And by flat. 13 Car. 2. fl. 
. . „e. Fa That upon 
appearance io be entered in the 
term wherein the writ or pro- 
ceſs is returnable, unleſi the 
plaintiff declare before the end 
of the term next following af- 
ter appearance, that then a non- 
fuit for want of a declaration 
may be entered againſt him, and 
defendant ſhall recover his cofts. 


If the action be by original, 
defendant may fign non pros 
any time before efſoin day of 
third term without a rule to 
declare, having entered appear- 
ance of the term writ is return- 


able. Imp. K. B. 469. 


ö By the general rule of law a plaintiff muſt declare 
declaration may ithin twelve months after the return of the vrit, u 
he will be out of court. But by the rules of the cou, 
if he do not deliver his declaration within two terms, 
defendant may ſign judgment of nn pros. If, howeren 

no ſuch judgment be. ſigned, plaintiff may ſtill deliver 

his declaration at any time within the year. Worley 


fign bis non pros for want of a 


for not declaring, in the wats: 


Upon all proceſs returnab,, 
the firſt or any other return is 
any term, the plaintiff ſhall 
have liberty to the end of th 
next enſuing term, to deli ue 
his declaration to the defencant', 
attorney, or of leaving the 
Same in the office; and dif.n. 
dant's attornty having enter 
his appearance with the proper 
officer as of that term in <chich 
the proceſs is returnable, and a 
the end of the enſuing term, ir 
in four days after the ind 
thereof, having given a rult u 
deciare in the proper office, (it 
is a rule with the ſecondary 
which expires in four das, 
and having called en the plan- 
tiff” s atiorney or clerk in cem, 
2 he can be found, ) the diſu. 
dant any time in the vacation 
of ſuch enſuing term, after tht 
rule for declaring 1s wut, maj 
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declaration and not afterward; 
and the plaintiff ſhall not, with- 
out leave of the court, have an 
longer time 10 declare in, tha 
as above ſaid, other than th 
time to be limited by the dif 
dant i rule. 


Defendant by the above rat 
muff ſign judgment of non pro 


tion after ſecond term; be cat 
not wait till the third tim. 
Towers v. Powell, 1 H. J 
87. 


t 
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Lee, 2 D. & E. 112. Penny v. Harvey, 3 D. & E. 123. 
Sberſen v. Hughes, 5 D. & E. 36. 


The defendant having ſurrendered in diſcharge of his 
bail in K. B. removed himſelf by habeas corpus to the 
Fleet, and plaintiff declared againſt him there, after the 
end of the ſecond term after the writ was returnable. 
A judgment of non pros ſigned afterwards was irregular, 


Sherſon v. Hughes, 5 D. & E. 35. 


But if there be a treaty between plaintiff and defend - Iftreaty oſ com- 


1 1 i+hi - promiſe, plain- 
ant, he is not obliged to declare within that time, Ern — 


Walker v. Steward, 3 Will. 455. — 


proceſs, and puts in bail, though he never was arreſted, DO. — 
nor the proceſs returned, yet if plaintiff does not de- ſeriicc of pro- 


clare within two terms, a non pros may be ſigned. ceſs. 


If a man appears at the day of the return of the How if plaintiff 
Salk. 456. 


In both courts it ſeems neceſſary that common bail when common 
ſhould be filed, or an appearance entered within the bail muſt be 
term in which writ is returnable, or detendant cannot — 11 
ſign non pros for want of declaration. mT 


See Rules above, and Holmes v. White, K. B. Eaſt. 
11 Geo, 3. Imp. K. B. 469. 


| 
; 
x 
: 
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a 
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For this reaſon, a priſoner when ſuperſeded on 
filing common bail cannot ſign judgment of nen pros, as 
he is not entitled to his ſuper/edeas till aſter the ſecond 
term, 


But there ſeems to be a difference in their practice When rule to 
with reſpect to giving the plaintiff a rule to declare be- declare neceſ- 
fore non pros ſigned; in K. B. no ſuch rule is neceſſary, u *2 waract 
but in C. B. it is. ION 


So that in B. R. plaintiff has only to the end of the 
ſecond term to declare in, whether called upon by rule 
or not; but in C. B. he has till the eſſoin day of the 
third term if not called upon by rule. P. R. 121. 
Steward v. Harding. 


And 
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And at "x And rule to declare muſt be given at the end of ſe. 
— cond term, or within four days after. Allen v. Milward, 
Hil. 30 G. 3» 8 


Giving rules to declare and calling for declaration 
are as neceſſary in ſigning a non pros in C. B. as giving 
rules to plead and calling for plea is neceſſary before 
ſigning judgment for want of plea in B, R. 


Not neceſſary if But where the plaintiff does not declare after having 


— — obtained time for that purpoſe, the defendant at the er- 
| piration of ſuch time may ſign judgment of non pri 
without giving any rule to declare; upon the ſame 


principle as where time to plead has been given, no rue 
to plead is neceſſary. Towers v. Powell, 1 T. R. 81, 
And if the time to declare had been till the laſt day of 
Trinity Term, the defendant might in the vacation ſign 
judgment of non pros of Trinity Term. . 


Demand of de. If a rule to declare be given, then it is ſufficient, 


claration when there is no occaſion for a demand of declaration. 
nece ſſary to 
Warrant non 


pros. The plaint in replevin being removed into this court 


by re. fa. lo. and defendant having given a rule to de- 
clare, he may ſign judgment of non pros for want of de- 
claring without demanding a declaration, Fame: . 
Moody, 1 C. B. T. R. 281. 


Notice of decla- Though declaration be filed in office, yet if no notice 

ration neceffr. thereof be given within two terms, defendant may ſign 
non pros, provided he has done nothing to waive the n- 
tice, Anon. 1 Barn. 362. 


Of ron pros for Plaintiff may alſo be nonſuited at any other ſtage of 
pot replying ccc. the cauſe, as for not replying, ſurrejoining, or entering 
| the iſſue when ruled ſo to do. But if defendant 6g! 
— judgment of non pros for not entering iſſue, he muſt d 
what defendant it immediately on expiration of the rule ſo to do; othet- 
muſt do before wiſe if the roll be brought in afterwards before ſuck 
ron pros ligned, judgment actually ſigned, the judgment will be im 
gular. Therefore the defendant is bound to ſearch inthe 

office, whether the plaintiff has brought in the iſſue roll 

immediately before he ſigns judgment of non pros, eret 

though he may have ſearched the day before upon tit 

| expiration 
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expiration of the rule to bring in the roll. Minus v. 
Baxter, 1 T. R. 16. 


But ſee the caſe of Thompſen v. Ryall, 4 D. & E. 1 955 


which ſeems contra. 


In a joint action againſt two or more defendants, Ofa non pros in 


plaintiff cannot be non profjed unleſs by all the defend- 2 joint action 


Wants. Doug. 169, Powell v. 1// ite and others. So, 1 | 


ring though two writs be ſerved, four defendants in one 

 cx- Writ, and three in the other: nor can they fign diſtinct 

pro nd ſeveral judgments of non pros; but if laintiff does 

ame hot proceed againſt them, one judgmer . can only be 

rule igned againft him. 4 Burr. 2413, Pryce v. Foulks and 

87. dthers. | 

y of 
ſign And although they appear ſeverally by ſeparate at- How it they ap- 


prnies, yet there muſt be but one joint judgment of pear te vera 
bon proc. Com. 74. | 


Or if plaintiff declares againſt them jointly, and they or plead ſepa- 
erer in their pleas, one cannot enter a nen pros, for by Ae. 

non pros plaintiif is out of court as to all the defend- 

nts, which is the material difference between a non pros 


nd a noll pros. Powell v. White, Doug. 169. 


But the above rule only holds where the action is a How if plainti® 

oint action againſt them all, for wherever it can appear declares ſcve- 
n . rally againit 

o be his intention to proceed againſt the defendants ſe- them. 

jarately, judgment of un pros may be ſigned by all or 

py of the defendants named in the writ, if not duly 


Iroceeded againſt. Buller v. Upton, 2 D. & E. 25 8. 


age of Thus if plaintiff declares againſt one of two defend- 
* nts named in his writ, and does not procced againſt the 
* ther, the latter may fign non proc. 


= So if plaintiff ſerves notice of declaration, or takes out 
ſuc rule for time to declare againlt one only, and does not 
der oceed againſt the other. Roe v. Cock, 2 D. & E. 
= 57. 

ue 10 


If defendant removes a cauſe by habeas corpus into ot non pros 


R. he cannot have a nan pros for want of a declara- Shen cauſe re- 
moved by ha- 


tion, yes corpus. 
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tion, for plaintiff is not bound to follow him, but he 
mult declare in two terms. Imp. K. B. 469. 


How pending No non pros can be ſigned pending an injunction, nor 
an injunction; after outlawry reverſed; but if the plaintiff does not de. 
clare within two terms after outlawry reverſed, the defen. 
dant may give a rule to this effect, viz. That unleſs the 
plaintiff declare in the cauſe within four days after no- 
tice of the rule to him or his attorney given, he hal 
pay to the defendant or his attorney, coſts to be 
2 by the prothonotary. See the Rule Trin. 3; 
ars 2. 


or aſter out- 


Eplaintiff's at- In B. R. the plaintiff's attorney was ſummoned be. 
— ki fore a judge to produce his client, and the judge made 
ent, court will an order that unleſs he produced him within a month, 
fomet.mesorcer the defendant thould, by conſent, be at liberty to fign a 
on Fos: non pros. He did not produce him within a month, and 
the non pros was ſigned; and on affidavit mae that no 
ſuch man as the plaintiff could be found, the court on 
motion, made a rule upon the attorney to pay the coſts; 
and afterwards, upon an affidavit that they were de- 
manded and unpaid, the court granted an attachment 


againſt him, Gynn v. Kirby, Stra. 402. 


Ofcoſts of nn When a judgment of non pros is ſigned, plaintiff be- 

_ comes liable to pay defendant the coſts he has been put 
to pro falſo clamore. An action of debt may be brouglt 
againſt him for ſuch coſts. 


Astoexecutors, Executors and adminiſtrators pay coſts upon being 
4 — non preſſed, for want of declaring in due time. 4 Bur 


1584. 


When plaintir Where a defendant removes proceedings by re. fo. k 

removed by re. from a county court into one of the ſuperior courts, and 

* ſigns judgment of non pros, in default of plaintiff's # 
| pearing, he is entitled to coſts. | 


Of explanation Not indeed under ſtat. 13 Car. 2. ſt. 2. c. 2. beta 
of 13 Car. a, & that act is confined to actions commenced in the ſups 
__ rior courts 3 but under 4 Jac. 1. c. 3. whereby in # 
caſes wherein a party is entitled to his judgment, he's 
entitled to his coſts. Davis v. James, 1 D. & E. 31} 


Whetks 


src. IV.] JUDGMENT OF NON PROS. 49 
Whether plaintiff after a non pros may hold defendant Of holding de- 


to bail again, for ſame cauſe of action, ſce vol. I. p. 50, — 


51. Pl os. 


nor | 
de. If a non pros is ſigned irregularly, plaintiſf may pro- How if a non 
fen- ceed to judgment, — wh ir- 


Defendant pleaded a tender, but brought no money 


r no- 

ſhall into court; he gave a rule to reply, and for want of a 
o be replication, ſigned judgment of nen pros. Plaintiff look- 
1. 33 ing on the plea.as a nullity for want of the money in 


court, ſigned judgment after the n pros obtained, 
which the court held to be regular, and ſet aſide the 


d be. non proc. Barn. 25 2. 

made 

onth, A nom pros may be ſet aſide for irregularity, on aſſida- —— to be ſet 
ſign vit of facts. ide. 


The court refuſed to ſet aſide a nen pros regularly ob- Refutd in a qu 
tained by defendant againſt plaintiff, who was only a n 30% 
common informer, though the plaintiff offered to pay 

the coſts. Had the plaintiff been the party really in- 

jured, it might have borne a different conſideration ; but 

the court would not exerciſe their diſcretionary power, 

when the plaintiff was merely a common informer. 

Bennet v. Smith. Burr, 401. © 


Motion was made to ſet aſide a nn pros ſigned for Set afide where 

ont of a declaration, which had been demanded of demand of de. 

plaintiff's attorney in th t d not of the agent unten was of 
+ 0 * In e coun y, and not Or tne agent country at tor. 

n town. It was upon ſhewing cauſe ſworn, that the ney. 

laintiff's attorney in the country agreed it ſhould be 

egular. Per cur. Let the nen pros be ſet aſide. No 

greement of country attornies, can vary the practice of 

he court. All tranſactions of this kind muſt be in 

own. Barnes 311, 


2 
ww 


— or en ern tr wn} a ee err ere. 
oath. Aut Dena — e — — 


— wm —_ 


r 
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SECTION V. 


Of Judgment as in caſe of a Nonſuit. 


A. The Nature, Meaning, and Origin thereof, 
B. When to be moved for. 
C. How to be moved for. 


D. What Excuſe ſufficient, and of the pe. 
remptory Undertaking. | | 
E. In what Caſe ſuch Judgment not allowed. 


F. Whether Defendant can have ſuch Judg- 
ment, and alſo have Coſts for Plaintiff's not pro- 
ceeding to Trial, 


A. The Nature and Meaning of ſuch Judgment. 


For the nature, meaning, and origin of the motion 
for judgment as in caſe of a nonſuit, ſee vol. I. c. 


l. 3. title Of carrying down the record by proviſo, 


B. When to be moved for. 


; In K. B 8 
what time a * 

— muſt The plaintiff is not bound io Where iſſue is joined dun 
give notice of pzwe notice of trial, till the term enough in the term for plain 
1 after that in which iſſue is to give notice of trial, ni 
— * > 1 * joined. Hall v. Buchanan, 2 mt be given in the ſame tt 
D. SB. 734 or judgment as in the caſe if * 

nonſuit may be moved for. 11 


So that if iſſue be joined early B. 65. Otherwiſe the plait ] 
enough in a term, to enable the tiff has the whole of the lem, wot 
plaintiff to give notice of trial next to that in which iſ" 1 


for the fittings after that term, joined to try his cauſe in. 

be is no! obliged to do ſo, nor is v. Newman, 16. 123. 

the defendant entitled to judg- | 
ment as in caſe of a nonſuit, for In the laſt caſe the 2 
| not 
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tice of trial. Hunt v. Trema- fubjoins the following note : 


for fittings in the term, after 
But if he does give ſuch no- the 3d February. Query, Whe- 
tice and not proceed, defendant ther defendant would not have 
is entitled to judgment. been entitled to judgment as in 
caſe of a nonſuit, if he had 
So, if matice of trial is given, waited till the end of the term 
and afterwards countermanded, before he made his motion ? 
plaintiff eught to give freſh no- 
| tice to proceed next term; or the 
term. after judgment may be 


moved for. 


If an iſſue be joined in Tri- 
24 4 vered in a 
country cauſe, with notice of 
trial for the then next aſſizes ; 
e plaintiſf dies not try his 
„%, the defendant may move 
or judgment as in the caſe of a 
wonſuit in Michaelmas term, 
( although he compel the plain- 
tiff by rule, to enter his iſſue in 
that ſame Michaelmas term). 


If an iſſue be delivered fo late 
mn a country cauſe, that the 
Maintiff could not give notice of 
rial as of Trinity term, then 
the defendant cannot move for 
Judgment as in the caſe of a 
onſuit, until Eafter term fol- 
wing (bis default not Co 
ening till Lent aſſizes ). 


C. How to move for Judgment as in caſe of 
Nonſuit. 


Firſt, get rule for plaintiff to enter his iſſue, if it be 
not already done, for which ſee Ante, vol. I. p. 402. c. 
. ſec. 1. if he does not comply with rule, fign judg- 


nent of non proc; otherwiſe, when the iſſue is entered 
roceed as follows: x 


E 2 Make 


wot proceeding to trial, unleſs the was made on the 3d February, 
plaintiff has m fad given no- in Hilary term, and the reporter 


mando, 4+ D.&E. $ST+ there were other days appointed 
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- 2 

o 

* „ 
'F 
* 
Pp 4 
ny So 


Make affidavit of the term when iſſue was joined, or | 8 4 


notice of trial given, or the like, and that plaintiff did 


not proceed in purfuance 


be. 


X. B. 

Give it to Counſel with 
103. 6d. and remember to have 
roll in court ; or if you are 

at W:ftminſter before the ſitti 
of the court, Mr. Auſtin will 
mark it in the treaſury read; 
pay 15. 6d. in the evening ; 
draw up your rule, pay 6s. 


. ſerve copy on plaintiffs attor- 


ney, make affidavit of the ſer- 
vice; give it to counſel with 
one guinea to make it abſolute, 
aubich cannot be moved by him 
till the day after the day for 


ſhewing cauſe. 


If the defendant makes the 
rule abſolute, draw up ſame at 
the clerk of the rules; pay 58. 
then get a double 25. 6d. ft 
pat upon the rule, beſpeak the 
roll of Mr. Edge, jo as the 
maſter may mark the coſts ; pay 
in term time 18. d.; in va- 
cation 5s. 10d. more for the 
keys of the treaſury ; chief clerk's 
fee, 45. 6d. 


In this court no notice of mo- 
tien necgſary. 


* 


thereof, or as the fact may 


C. . 

Ingreſi affidavit on an 15. 64, 
flamp paper, fewear it before a 
Judge, and then ſpeak to Mr, 
Sherawoed to have roll in court, 
pay lim 38. 4d. ; give afida. 
vit to a ſerjeant wwith a jet of 
10s. 6d., and he will move for 
Judgment as in the caſe of 4 
nonſuit ; in the evening draw 
up rule at the ſecondaries, ja 


or clerk, 

» and on the 
day for ſhewing cauſe, hav 

the affidavit of ſervice ready; 

and add theſe words, ** and a 

the ſame time ſhewed him th 

Jaid original rule. Give of- 
fidavit to a ſerjeant with a 
guinea, to move to mals the rut 

abſolute, which if no can 

- ſhewn is of courſe ; then drau 
up rule at ſecondaries, pay bs, 

if of common length ; take ſant 

with a double half crom 

ftamp paper ( make an incipitt! 
of the declaration thereon) to th 

prothonotary's clerk, and 1 

will ſign judgment; pay 75. li 

then tax the cofts and take ut 

axec ul ion. 


The affidavit as the grant 
for ſuch judgment for not jt 
ceeding to trial in due time, iſ 
having been joined the la un 
ſhould tate, that iſſue had ten Wil 
Joined early enough in 1 % 
term, for the plaintiff 11 4 hi 
tried his cauſe in that i 
Woulſe . Shells, I C. J. 
282, 


Bt 
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But in the third term, a ge- 
neral affidavit would be ſuffi- 
cient, lating iſſue was joined in 


the former term. 1b. 


In this court notice of motion 
requiſite . 


Mr, £ 
2 D. What Excuſe is ſufficient, and of the peremp- D. 
fee of tory Undertaking. 
ve for 
| 7 F In C. B., in all cafes where an application is made in C. B. pe- 
draw for the firſt time for judgment, as in the caſe of a non- remptory un- 1 
1, pa) ſuit, it is ſufficient in anſwer to ſuch application to un- — 2 
Wa dertake peremptorily to try without alleging any rea- in all caſes upon 
_ ſon, for not having before tried the cauſe; and whatever the firſt appl - 
= may have been the former practice, in future it is to be 
ready; underſtood, that the firſt motion for judgment as, &c. 
and & is only a mode of obtaining a peremptory undertaking, 
im the 2 C. B. 119, Mallett v. Hilton. 
ve af- | 
vith a So indeed in K. B. it is a matter of eourſe for a pe- And in K. . 
* remptory undertaking to be accepted. of — 

(a 
den But if plaintiff has any real excuſe for not eeding, What a good 
uf it will — as — Som his witneſſes — — gag 
n by illneſs from attending the trial. Bar. 316, Jones v. 85 
cipity Stephenſon. Or when he himſelf was ill. Bar. 313, r 
) to tht Clark V, Gorrill. 11 
nd bf 
78. 46 It is a good cauſe againſt a rule for udgment as in Inſolvency of 
ale wt caſe of a nonſuit, — has — inſolvent 

ſnce action brought; for it would be extremely hard, if 

* part ſhould be obliged to proceed, and put himſelf to 
„ „ erpence, without a poſſibility of recovering either debt 
* or colts, Baily v. V. /tinſon, Doug. 671, But Q. as a 
1 general rule. f 
wi a F | 

the l e cauſe is put off on a peremptory undertaking, How it intite 
7 — and plaintiff ſtill does not — Jos SG = does not pro 
um 


office copy of rule, make affidavit of the fact, that plain- — — 


tiff did not proceed to judgment according to his pe- dertaking. 
"mptory undertaking, and move the court for judgment 
thereon; it is abſolute in firſt inſtanca - 


E 3 Although 
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Freſh notice of Although plaintiff has undertaken peremptorily to 
— — hor proceed to trial at next aſſizes, yet defendant is not 
ing be given, bound to attend and be prepared with witneſſes, with. 


out having had freſh notice of trial. 


Nor will the coſts of ſuch attendance and prepara. 
tion be allowed, though he obtain judgment as in caſe 
of a nonſuit, on account of plaintiff's not proceeding to 

trial. Held v. Weeks, 1 C. B. 222. 


So, freſh notice Although notice has been given of a motion for 
« 1 judgment as in cafe of a nonſuit, for not proceeding to 
ment for not trial in due time after iſſue joined, on which plaintif 
roceeding after enters into a peremptory undertaking to try; yet notice 
uch undertak- muſt alfo be given of the like motion, for not proceeding 
22 to trial in purſuance of the undertaking. Goecb v. 


Pearſon, 1 C. B. 527. 


There is no difference between the two motions, WM 
Statute requires notice in both. 1b. 3 


When ſecond After peremptory undertaking, a ſecond excuſe may 
excuſe admitted be ſhewn, and it is in the court's diſcretion to admit it or 


not. Milton v. Terrill. Bar. 315. 


A terms notice In C. B. iſſue joined in Trinity 16 Geo. 3. defen- 
not required in dant moved for judgment as in caſe of a nonſuit; on 
moving for 15 ſhewing cauſe it was contended, that as no proceedings 
_”” had been had for a twelve month, neither party could 
now proceed without a term's notice to the other, which 
had not been given previous to this motion. But pr 
cur. the rule, 13 Geo. 2. does not extend to motions of 
this ſort being made previous to the ſtatute, viz. 14 Geo. 
2. c. 17-; and ſo it was determined formerly in Row and 
Dunning, Michaelmas, 18 Geo. 2. Barnes 308. But on 
hearing the merits, the rule was diſcharged on the uſual 
terms. Manley v. Wortley, 2 Blac. Rep. 1223. Us 
on Dem. Fhilligs v. Moſes, 5 D. & E. 634. 


E- E. In what Caſes Judgment 2s in Caſe of a Non- 
ſuit not allow ed. 

= 12 This proceeding is founded upon the ſtatute 14 
— ms; Geo. 2, c. 17, whereby it is enacted, that where f 
5 « iſſue is, cr ſhall be joined in any action or ſuit men 
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« jn any of his Majeſty's Court of Record at Weſtmin- 
« ſter, the Court of Great Seſſion for the Principality 
« of Wales, the Court of Great Scthon for the Couuty 
« Palatine of Cheſter, the Court of Common Pleas for 
« the County Palatine of Lancaſter, or the Court of 
« Pleas for the County Palatine of Durham; and the 
« plaintiff or plaintiffs in any ſuch action or ſuit, hath 
« qr have neglected, or ſhall neglect to bring ſuch iſſue 
« on to be tried according to the courſe and practice of the 
« ſid Courts reſpectively, it ſhall and may be lawful for 
« the Judge or Judges of the ſaid Courts reſpeCtively, at 
« any time after ſuch __ upon motion made in 
« open court, (due notice having been given thereof,) to 
te give the like judgment for the defendant or defen- 
« dants in every ſuch action or ſuit, as in caſes of nonſuit, 
« unleſs the ſaid Judge or Judges ſhall, upon juſt 


4 cauſe and reaſonable terms, allow any further time 


« or times for the trial of ſuch iſſue ; and if the plain» 
« tiff or plaintiffs ſhall neglect to try ſuch iſſue, within 
e the time or times ſo allowed, then and in every ſuch 
« caſe, the ſaid Judge or Judges ſhall proceed to give 
&« ſuch judgment as aforeſaid,” | 


And by Sec. 2. « All judgments given by virtue of 
« this act, ſhall be of the like force and effect as judg- 
* ments upon nonſuit, and of no other force and ef- 
« fect.“ Provided alſo that the defendant or defen- 


Firſt, this judgment is only where plaintiff hath neg- 


Coſts of ſuch 
« dants ſhall, upon ſuch judgment be awarded his, her, judgment, 


e or their coſts in any action or ſuit, where he, ſhe, or 
« they would, upon nonſuit, be entitled to the ſame, 
« andin no other action or ſuits whatſoever.” 


Explanation of 


lected to bring the iſſue on to be tried, according to the above ſtatute. 


prac.ice of the courts, 


When a plaintiff therefore has carried a record down 
for trial once, the court will not give judgment as in 
caſe of a nonſuit for not carrying it down a ſecond 
ume, even though it were made a remanet the firſt 
time; for the terms of the act are complied with by 
plaintiff's carrying record to trial once; and after that 
by the practice of the court, the defendant ſhould carry 


down the record b roviſo. Newburn v. Lang 
3 D. & E. 1. hog AM 
E 4 90 


1ſt, It does not 
extend to caſes, 
where record has 
been once car - 
ried duwn, 


56 JUDGMENT ASIN CASE OF NONSUIT, cn. Xty. 


80 that where plaintiff obtained a verdict, and aſter. 
wards a new trial was granted, defendant cannot have 
judgment as in caſe of a nonſuit, if plaintiff does not 
proceed a ſecond time to trial. Porzelius v. Maddocl, Wl L 


C. B, 101. I 

Or when plaintiff was nonſuited, and afterward; 15 
nonſuit was ſet aſide, and plaintiff neglected to go to . 
trial again. The King v. Pippett, 1 D. & E. 492. * 


Becauſe if plaintiff does not give freſh notice and 
proceed to trial at the next ſittings or aſſizes, defendant 4 
may afterwards carry record down by proviſo. on 


or where either In all cafes therefore, where both parties are actors, 
— 4 — = and where defendant in the firſt inſtance, is entitled to 
carry it down. try by proviſo, defendant muſt (till reſort to trial by pro- 
viſo, and cannot have judgment as in caſe of a nonſuit; 
for in ſuch, plaintiff is no more obliged to carry down 
the record than defendant; as in actions of replevin. 
Jones v. Concannon, 3 D. & E. 661, Shortridge v. 
erne, 5 D. & E. 400. 


Aud this in both courts. 


2d, Not to _ Secondly, By the words of the ſtatute ſuch judgment 

caſes where is only to be, where defendant would upon nonſuit be 

plaintiff could entitled to ſame. Whenever therefore plaintiff could 

not be non ſuited 8 0 

at the trial. not be nonſuited at trial, judgment as in caſe of non- 
ſuit cannot be, becauſe the caſe of a nonſuit does not 


at all exiſt, Weller v. Jeyton, Burr. 359. 
Thus when there is judgment by default againſt one 


defendant in a joint action, the other cannot nonſuit 
the plaintiff at the trial on iſſue joined by him, nor if the 
Plaintiff neglect to proceed to trial can he obtain judg- 
ment as in caſe of a nonſuit. Weller v. Gayton, Burr. 
358. See Harris v. Butterley, Cow. 483. Hanna; v. 
Smith, 3 D. & E. 662. 


So, after payment of _— into court it is ſaid that 
plaintiff cannot be nonſuited. But Q. And whether he 
cannot have judgment as in caſe of a nonſuit ? 


May be hd on © Judgment as in caſe of a nonſuit, may be given in 
a mandait's. traverſe of a return to a mandamus. R. v. Mayor of 


Staffard, 
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' 4 D. & E. 689. Though by 14 G. 2. c. 17. 
— 8 to extend to actions and ſuits between 


rties. 


In B. R. a rule nf in a gui tam action for like judg- Or qui tam a- 
gent as in caſe of a nonſuit, was made abſolute, no n. 


: auſe being ſhewn. 1 Will. 325, Watſon v. Fackſon. 


A common informer may be nonſuited, and a qui tam 
ion is within the ſtatute, Barnes 315. 


This ſtatute does not extend to a writ of right, ſo as — in writ of 
give colts to the tenant on a judgment as in caſe of 5 
nonſuit. Newman v. Goodman, 2 Blac. Rep. 1093. 


In a joint action all the defendants muſt join in the Howſuch judge 
plication for judgment, as in caſe of a nonſuit, whe- — ob- 
er they all appear and plead, or do not all appear. 4 —2 a joint 


| [atfon v. Fackſon, Say. 22. Jennings v. Wilſon, Tb. 103. 


In the caſe of King v. Pippet, 3 D. & E. Buller J. Q. Hew far 
id, The defendant's counſel is not quite correct in Plaintiff on a 
. - 8 > nonſuit is out of 

ying that in czſe of a nonſuit, the plaintiff is out of u. 

urt. I remember a caſe many years ago, where on a 

ption for judgment, as in caſe of a nonſuit, Lord 

ansfield ſaid it was very extraordinary to ſuppoſe the 

aintiff out of court when he is nonſuited, for if he is 

pnſuited by miſtake of the Judge at the trial, he could 


t afterwards move to ſet it aſide unleſs he were in 
urt. 


If a rule to ſhew cauſe why there ſhould not be judg- How ou for 
nt as in caſe of a nonſuit be diſcharged on an afh- — 
vit, which contains an anſwer falſe in itſelf, the court a falſe athdavit, 
Il not afterwards open the matter on an affidavit N 
ich diſproves the contents of the former one, but if 

'y ſaw reaſon to doubt it at the time, they would ſuſ- 

nd their judgment till the matter was enquired into. 

avis v. Cottle, 3 D. & E. 405. 


The court have laid it down as a general role that Ofwrit of aver 
dugh a writ of error may be brought on a judgment = on ag 
nonſuit, yet the court will not in any caſe ſtay pro- n 
dings or ſet aſide an execution for the colts on that 
ount, Lox v. Bennett, 1 C. B, 432. 

| 8o 


Whether à ſtay 
of proceedings. 
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JUDGMENT AS IN CASE OF NONSUIT. Ich. A 


So alſo is the caſe of Kempland v. Macauley, ; 1, 
& E. 436.; for it is manifeſt it is only brought a 
delay. | | 


VS 
_ 


3 


E 


There is no occaſion for any confeſſion of that fad, 
for there can be no error of which plaintiff can 20 
himſelf, ſor if the record were manifeſtly erroneous 
the plaintiff who has made default by ſuffering a nc 
— can never have a judgment afterwards in hi 
avour. | 
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But in B. R. afterwards, in Levett v. Perry, 5 D. &!. 
669, it ſeems otherwiſe, there proceedings on ſuch: 
judgment were ſtayed, and though Box and Bennet, and 
Kempland and Macauley were cited, per Cur. The pri 
tice not to ſtay proceedings pending a writ of em 
mult be confined to thoſe caſes where the party himſch 
his attorney, or bail, declare it is brought for delay. 


3 — | 1 * 1 
„ 
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Q. Whether af- After rule ni for judgment as in caſe of a nonſit 


—— tor court will not grant rule for plaintiff to amend his & 


plaintiff can a- claration. Eagles v. Oſbadelſtone, Bar. 318. Nor t 


— declara - diſcontinue. Lowe v. Peacock, Ib. 316. 


2 


— 


Though in another caſe when iſſue was joined, ar 
notice of trial given, but a_miſtake in the declaratw 
being diſcovered, plaintiff did not proceed. Defend 
ant applied for judgment as in caſe of a nonſuit. Ti 
court on ſhewing cauſe, gave leave, as the iiſue roll 
not ſtuck into the bundle, and the amendment ſmall, 
amend on paying of coſts, and for not proceeding 


trial, Barnes 317, Beere v. Bowling, 
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Of coſts onfuch Executors are not liable to coſts on a judgment 3 # 
judgment. caſe of a nonſuit, under ſtatute 14 G. 2. c. 17. 5M 
and others executors v. Holt, 2 C. B. 277. 


F. F. Whether Defendant can have Judgments 
| in Caſe of Nonſuit, and Coſts for not procets 
ing to Trial, 


Motion for like judgment as in caſe of a'nonſuit, ® 


that the maſter ſhould tax coſts for not going to trials 


„. vj JUDGMENT AS IN CASE OF NONSUIT. 


50 * ding to notice, not countermanded, refuſed; for 
ht iv as in both caſes being founded on different rights, 
nt not to be blended together. Earl of Leicefter v. 
Vooden, Michaelmas, 21 Geo. 2. 

t fad, . : ; 

But if the court on ſhewing cauſe againſt the judge 
cou, ent of nonſuit, grants plaintiff further time, it is 
 r01- vays on payment of coſts for not proceeding to trial, 

in \ A: 1c{s notice thereof was countermanded in time. . 


W Defendant applied for, and had coſts for plaintiffs 
). & 1 Wo: proceeding to trial; and afterwards moved ſor 
ſuch Sd gment as in caſe of a nonſuit; but the motion was 
4, oi nicd, per Cur. He has made his election of one 
e pr medy, and cannot have the other. Barnes 316, 
{ er v. Ai. 
1im(el, 
"al Woular, the defendant has made his election, and ſhall 
nonſut t afterwards have coſts for not proceeding to trial. 
his & [ewman v. Goodman, Ir. 16 Geo. 3. 2 Blac, 


Nor 6 4 ep. IIIO, 


A rule was granted to ſhew cauſe why there ſhould 
dt be judgment as in the caſe of a nonſuit, the 
aintiff not having proceeded to trial in due time after 
ſue joined. The athdavit on which the motion was 
ounded ſtated alſo, that the plaintiff had given notice 
trial and had not countermanded it, but had entered 
e cauſe for trial, and withdrew the record after it was 
lled on, by which the deſendant had been put to the 
pence of witneſſes, briefs, &c. Sufficient cauſe being 
ewn, the court diſcharged the rule, on a peremptory 
dertaking of the plaintiff to try the cauſe at the ſit- 
hgs after this term and on payment of the defendant's 
its on account of the cauſe not being tried. This 
tter part of the rule was oppoſed on the part of plain- 
f, and it was inſiſted that by the practice of this court 
de plaintiff could not have a rule for coſts for not going 


lit at the ſame time. But on conſulting the protho- 
tary, who ſaid he had often taxed coſts in fimilar cir- 
mitances, the rule was diſcharged as abovementioned, 
Fordaine 


to trial, and a rule for judgment as in caſe of a non- 


After judgment, as in caſe of a nonſuit, however ir- 


How if plaintiff 
enters his cauſe, 
hut withdraws 
the recard. 


Rules for judg. 
ment and coſts 


not to be had 
together. 


JUDGMENT AS IN CASE OF NONSUIT. [Ch. xn. 


me and others v. Sharpe, 2 C. B, T. 280. Ty 
which the reporter adds as a note, — 


This ſeems to account for the court not allowing both 
rules, for the rule for judgment as in caſe of a nonſuy 
is ſufficient to anſwer both purpoſes, if the affidayit be 


properly drawn. 
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CHAP. XV. 
t Proceedings by and againſt particular Perſons. 
Src. 1. Againſt Peers and Members of Parlia- 


nent. 

Sec. 2. By and againſt Attornies and other Offi- 
ers of the Courts. 

Sec. 3. Againſt Priſoners. 

Stc. 4. Againſt Bail upon their Recognixance. 
Sec. 5. By and againſt Infants. | 
Sec. b. By and againſt Fuſtices, Conſtables, Re- 
enue Officers, &c. 

Sec. 7. By and againſt Corporations. 

Sec. 8. Againſt Hundredors. 

Sec. 9. By Paupers. 


ü SECTION I. 
2c F Proceedings againſt Peers and Members of 
Y Parliament. | 


HE proceedings againſt peers and members of par- Regulated by 
hament are at preſent regulated by two ſtatutes, Stat. 12 & 13 

de one 12 & 13Will, 3. c. 3., and the other 10 Geo. 3. . 3.4 0.3. 
50.; the firſt mentions in what way they are to be 

oceeded againſt, and alſo confines ſuch proceedings to 

certain period after the diſſolution, prorogation, or 

tjournment, and before the meeting of any parlia- 

ent ; by the laſt act they may be proceeded againſt at 

by time, and the proceſs by 2 gas to compel their 

pearance is rendered more effectual. ; 


The mode of proceeding is either by original writ or Ihe mode of 
iginal bill, | proceeding. 
Whether the courts had juriſdiction againſt peers whether court 


d members of parliament by original bill before the havejuriſdic. 


| ute of William or whether even now they poſſeſs it n agalnſt 
yet a matter of — 1 els i peers by bill. 


It 
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It was indeed holden in the caſe of Say and Ly 
Byron, and again in Goſling and Lord Weymout,, 
which was in the 18 Geo. 3, that a peer could be ſuel 
in the King's Bench by bill, and that it was the uniform 
practice, even before the ſtatute of William which made 
no difference in reſpect of juriſdiction. Say. 63. Coyy, 
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90, in the Common Pleas, the juriſdiction of p. 
ceeding againſt a member of parliament by bill ſceme 
eſtabliſhed in the caſe of Dawſon and Burridge, 14, 
Ray. 1442. Str. 734- | 


— KY 
„ þ 
Fa wy <4 * 
. — 4 - b 
* 


But in a very late caſe the authorities of Say and By. 
ron, and Goſling and Weymouth, (which laſt came be- 
fore the court on a demurrer to a plea in abatement, 
have been impeached, and held not deciſive upon the 
ſubject, and the queſtion of juriſdiction has been again 

ſet a- float, and it is ſtill undecided, whether the King 
3 if Bench has juriſdiction againſt a peer by bill ; but it d 

y it N . 

muſt be pleaded ſettled, that if any one does proceed hb bill, and the 
in abatement. defendant does not plead ſuch want of juriſdiction in 
abatement, that it is afterwards too late to take advyan- 

tage of it. Earl of Lonſdale v. Littledale in error, 2 Hl. 

Blac. 299, which caſe is inferted at large in Appen- 

(Appendix, P.) dix, P. and contains much information on the juri- 
diction of the courts in this reſpect. 


Peers, &c. not The perſons of peers and members of parliament 


„ by the ſtatutes privileged from arreſts; for the ei- 
tent of which privilege, See ante vol. I. p. 56. ch. 2 
B. 2. 6. 
Hero to proceed by Bill. 
Of proceedings - Engro/s bill on treble id. flamp parchment ; file it with ci 
by bill. Fm in B R.; get it fgned by prothonetary in C. J. 1 


then file it with filazer of the proper county, (i. e. )where the vent 
is laid; fue out a writ of ſummons to be engroſſed on 28. Gd. flan) 
farchment, figned by figner of writs in B. R.; pay 15. Sd. 
Flaxer in C. B., ſealing d.; take it to ſheriff of the cu 
where venue is laid, to whom it is directed; get his ſummon'/i 
the officer to ſerve ; pay jheriff 28. 44. ; officer for ſerving 


Mons, 53. 


If defendant not to be found in that county, ſue ou 
a teſtatum ſummons, Imp. K. B. 847. 7 
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F no Appearance, 


Tf defendant do not appear within four days after re- Hos if defend. 
urn of writ, get return of ſummons; and if ſheriff ant does not 


jas given notice, ſue out diffringas to be engrofſed on F. 


5. 6d. ſtamp parchment, ſigned by ſigner of writs in 
> R. and filazer in C. B. pay 1s. 84. ; ſealing 7d.; 
et warrant thereon, pay 25. 4d.; give ſame to officer 
o levy, pay him 10s. If no appearance on return of 
fringas, get it returned from ſheriff and ſue out an 
iar; move to increaſe the iſſues, then iſſue a pluries 


Wings and move again to increaſe the iſſues, ſo on 


ntil enough is levied to cover your demand; after 
hich move the court on the ſtat. of 10 Geo. 3. c. 50. 
pr the application of the iſſues to the diſcharge of your 


ebt and coſts. | 


If no goods in county where venue is laid, get nibil 
turned on firſt d;fringas and ifſue tgfatum into cuſtody 
there goods are, 


1f Defendant appears. 


Defendant muſt appear within four days after the How if defend 
turn of the writ of ſummons; or if diſtringat iſſues, —— 
the return day of the diſfringas. 


His appearance is effected by filing common bail in 
B. with clerk of bails; in C. B. with filazer; on 
tering appearance file memorandum of warrant to 
efend; then deliver declaration, (which in ſome reſ- 


eas differs from common declaration *,) and proceed 


D TS. IR 


e . 


in other caſes. 


How to proceed by Original. 
Peers and members of parliament cannot be pro- of proceedings 


eded againſt by original writ in B. R. in all actions; by originab 
ut in thoſe only (ſuch as caſe, treſpaſs, ejectment, re- 


The only difference is, that in the beginning declaration ſtates, 
B. complains of C. D. Earl or Duke of F, as the title may be; or if 
y a 2 complains of C. D. (having privilege of parliament) of a 
U 
And in the breach if it be an action upon promiſes, the words (craf- 
y and ſubtilly to deceive and defraud are omitted) and alſo after the 
ord ſuit is added, and hereupon the ſaid (Plaintiff) prays the proceſs of 
Ir Lord the king, according to the form of the ftatute in ſuch caſe 
to him thereon to be made, and it is granted to him, 
z XC, 


plevin, 
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pr inns FMS. 
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Whether an eſ- 
din may be caſt. 


the ſheriff, and that is ſerved as the ſummons on th: 


ſtill in certain actions be done. See vol. I. p. 7. 


of the original, or effoin caſt ; the plaintiff's attorney 


/ 


OF PROCEEDINGS AGAINST ch. xy 


plevin, and debt) which the King's Bench can hold ple 
of by original writ. 


If the plaintiff proceeds by original, agairiſt a peer c 
commoner, the plaintiff makes out a precipe as inſtrye. 
tions for the curſitor to frame the original writ. Thi 
writ muſt then be delivered to the ſheriff, who vil 
make out a ſummons thereon ; give ſummons to you 
olſicer to leave at deſendant's houſe. A copy of th 
original is uſually made out by plaintiff's attorney (x 


defendant, 


Upon the return of the original, it is filed with the 
filazer; if in B. R. or cigſlos brevium, if in C. B., ant 
if the defendant appears, the proceedings are the (an: 
as in other caſes. | 


— — Lad - - — — — 1 mn _ = 


Formerly inſtead of appearing he might caſt an ct 
ſoin; but this is now much diſcouraged by the court, 
and almoſt rendered obſolete, though I take it, it ny 


Should no appearance be entered with the filazr 
within four days after the quarto die poſt of the retun 


makes out a precipe for a diſtringas, and carries it t 
the proper filazer to draw out the ſame ; it is ſigned and 
ſealed ; get a warrant thereon, which give to officer 
levy ; the firſt levy is 40s. 


If the defendant does not appear on the guarto die 
of the return of the diſtringas, the plaintiff's attorar 
muſt call upon the ſheriff to return the writ z where 
upon he may ſue out an alias, and upon the return d 
that, a pluries diſiringas. But inſtead of proceeding a 
formerly by the writ of diſ/ringas ad injirutum, the plaih 
tiff may now move the court, out of which the writ 
ſues, by virtue of the 10 Geo. 3. c. 50. .. 3. ſor ti 
ſheriff to enlarge the ifſues, which the court will 
cordingly order to be increaſed to the amount of ti 
plaintiff's demand. 


If no appearance entered on the quarto die pa of lk 
diftringas, move the court in purſuance of ſtatute, da 
iſſues may be ſold and paid over to plaintiff. 
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Sec. I.] PEERS AND MEMBERS OF PARLIAMENT. 


Of the Motion to apply the IJues according to Statute. | 
The motion is (whether proceedings be 'by bill or 
original writ) for a rule to ſhew cauſe, © why the iſſues 
« returned upon the ſeveral writs of di/ringas ſhould 
« not be ſold, and the monies ariſing from the ſale 
« thereof, ſhould not be forthwith brought into court; 
« and why it ſhould not be referred to the maſter to 
te tax the plaintiff his coſts, occalioned by his iſſuing out 
&« the ſaid ſeveral writs ; and why the coſts, when taxed, 
&« ſhould not be paid out of the monies ſo brought into 
„ court; and why the ſurplus of the ſaid money, after 
« payment of the ſaid coſts, ſhould not be retained in 
court, until the purpoſe of the ſaid writs is an- 
ee ſwered.“ Fee to counſel, ros. 6d. This is moved 
upon an affidavit of the ſeveral writs of diſfringat hav- 
ng iſſued, and the returns thereto, and that the defendant 
ath not appeared; draw up rule; ſerve copy on ſhe- 
ff; ſhew the original rule; move the court on an affi- 
Wavit of the ſervice, and ſhewing the original rule to 
make it abſolute; draw up rule; ſerve copy on the ſhe- 
iff; ſhew the original, and if he does not bring the 
Wnoney into court, he will be liable to an attachment. 
Make out bill of coſts, and tax them with the maſter. 


filazer 
> return 
ttornef 
es it 1 
ned aui 
fhcer u 


All the proceedings againſt a peer or privileged per- 
on ſubſequent to the declaration, are the ſame as in 
ther caſes, except that their bodies cannot be taken in 
xecution, unleſs the judgment is obtained upon a ſtatute 
ole, or ſtatute merchant, or upon the ſtatute of Acton- 
omell 11 Edw. 1.; and then a capias ad ſatisfacien- 


0 di . 
wi m lies even againſt peers of the realm. 2 Crom. 142. 


attorue 
where 
return d 
-eding 
he plat 
, writ l. 
. for4bt 
will & 


it of 1s 


How if Peer or Member be in aual Cuſtody. 


If a perſon having privilege of parliament be in the 
ing's Bench Priſon, as under ſentence of the court on 
criminal information or the like, there is no occaſion 
f filing a bill againſt him, as having privilege, and iſſu- 
ga ſummons and the like; but plaintiff may without 
y ſummons file a bill againſt him, as being in the 
Itody of the marſhal; but he cannot charge him in 
lac upon any bailable action, nor can he afterwards 
parge him in execution, Fackſon v. Moreth, 5 D. & E. 
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purpoſe. 
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to declaration. 


Of proceeding 
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What the ſum- In the King's Bench the ſummons and its ſubſequen 
mons and meine proceſs, attachment, and diffringas, when the ſuit is þ 
proceſs ſhould . . ] 
ate if proceed. bill, do not ſtate the cauſe of action at large, but onh 
ings by bil; generally, as © to anſwer the ſaid A. B. in a plea d 
treſpaſs on the caſe to his damage of,” &c, or that he 
if by original. render to the ſaid A. B. loool. as the caſe is. Wheren 
if the ſuit is by crigina/, the ſubſequent proceſs of a 
tringas thereon, ſtates the cauſe at large as in the origin i 
writ, And in C. B. whether the proceedings are by bil i 
or original, all the proceſs thereon ſtates the whole x 
in the original bill or writ filed. 2 Crom. 138. Bu 4 
contra, Imp. C. B. 585. , 4 
l 


Of the de and, The ſummons and other proceſs when by bill, net 
— en not have fiſteen days between the teſte and return, bu 
- muſt be made returnable on a day certain. But whe 
by original, they muſt have fifteen days between the 
tcſte and return, and muſt be made returnable on a % 

neral return. 
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Of the powerof On motion to increaſe iſſues, it is diſcretionary inthe 

clubs furs, court to order the amount; and they may order to th 
full amount on the firſt motion if they think prope: 
Bar. 418. Ib. 420. And the courſe of the King 
Bench is now on motion, to order the amount of tit 
whole debt to be levied on the alias. 


How if defen- The plaintiff in an action againſt a member of pu 
der ding: liament, had proceeded agreeable to the act of 10 Ge 
ufued but o- 3. c. 50. and had obtained rules for ſelling the 1ſus 
_ thing levied. ſevied upon a diftringas, alias, and pluries, and alſo an 
for an attachment againſt the ſheriff: but no iſſues Iu 

been actually leviedz and at length defendant # 

peared ; whereupon it was moved, that theſe nit 

ſhould all be diſcharged. For as no iſſues had ben 

Loon what levied, they could not be ſold (vide ſec. 2. of the i 
pon what ., | 
terms he will be 10 Geo. 3. c. 50.); and as the defendant in the di 
ber in. had now appeared, the end and purpoſe of the wi 


were anſwered. On the other ſide the plaintiff 1 
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n the coſts of iſſuing the writs before the rules ſhould 
diſcharged ; and the court thought that reaſonable, 
nd directed, that on payment of coſts the rules ſhould 
e diſcharged. They were of opinion, that theſe coſts 
ere not to attend the event of the ſuit, but were to be 
aid to the plaintiff at all events, whether he ſhould 
ſequen WWE nally ſucceed in his ſuit or not. Martin v. Townſend 
1¹ 16 9 nd Sawbridge, Burr. 2725. 
ut onlr Wl 
lea of Bp Quzre, whether court will not alſo in ſuch caſe lay 
that i BW -fendant under terms to plead ifſuably, take ſhort no- 
V heres ce, Kc. as he applies for a ſavour after having delayed 
> of 0). beintiff by his own laches. Imp. K. B. 486. 


origin 


PRES III CO IEC TIT <.* 


The ſtatute 10 Geo. 3. extends to all writs of drin- The ſtatute 10 
xs in general, not merely to ſuch as are iflued againſt . l uit 
ers and members of parliament; as to caſes of di/- diſtringas gene- 
neas againſt a late ſheriff for not bringing in the . 

ay, &c. Burr. 2726. | 


If a peer or member of parliament be proceeded Proceedings 
gainſt otherwiſe, than as above directed, the proceed- 2ainſt a peer 


lgs will be irregular, and will be ſet afide, or the de- — 


adant, if arreſted, will be diſcharged upon motion. as above. 
e vol. I. ch. 2. DP). 


But this ſummary remedy ſeems to be, where it ap- when in fuch 
ars on the record that the defendant is a peer, or has caſ- defendant 
vilege. Otherwiſe the court will put defendant to br — 3 
ol f print charged on mo- 
plea of privilege and prayer for a ſuperſedeas, or tion and when 
expect ſome further evidence of the fact, than a be muſt plead 


re athdavit, if he wiſhes to be relieved on motion. Privilege. 


As where a member of parliament had been held to 
ail bail, and moved to be diſcharged on common 
. the court would not grant a rule to ſhew cauſe 

on an athdavit only: but upon the attendance of the 
k of the crown or his deputy, with the ſheriff's re- 


n, they ordered the rule to go. Fenwick v. Fenwick, 
. lac. 788. 


. on a motion made by Lord Banbury for a ſuper/e- 
to a latitat, which had iſſued againſt him by the 

e of Charles Knollys, the court denied the mo- 
, and the Chief Juſtice ſaid, they could not take no» 
F 2 uce 
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What privileges 
attornies enti- 
tled to. 


Attachment, 
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tice that this Charles Knollys is Earl of Banbury; ad 
that there was a difference between this caſe and tie 
caſe of a peer that had ſat in the houſe ; for if his lord. 
ſhip had ever been ſummoned to parliament, and had: 
writ to ſhew, and there was no diſpute about the ide. 
tity of the perſon, it would have been reaſonable to hay 
2 ſuperſedeac. But in this caſe of a lord thy 

as never fat there, they could not do it, for they coul 
not try peerage on a motion; but his lordſkip migh 
plead it and pray a ſuperſedeas; and per Powel, if in 
the writ he had been named peer, it would have bee 
ſuperſeded. Vent. 298. Ld. Ray. 1247. Salk. 512, 


SECTION IL. 


Of Preceedings by and againſt Altornies, 


Attornies, as officers of the courts to which they re 
ſpectively belong, and as being under the neceſſity a 
attending there for the purpoſe of conducting the by 
ſineſs of their clients, are upon that account entitled u 
certain privileges when plaintiffs or defendants in 
action. 


As plaintiffs, they may ſue by a particular proceſsd 
the courts, called an attachment of privilege, and my 
try their cauſe at Weſtminſter, let the nature of ti 
action be what it may. And as defendants, they mul 
be ſued, not by the common writ of /atitat or cafiu 
but by bill, and in the court to which they belong, nd 
are their perſons liable to be arreſted on me/ne procels. 


For the nature and extent of this privilege, ſce /# 
Ob/ervations to this ſection. 


1 WM * 8 
ge — 


Of Proceeding by an Attorney Plaintiff. 


Get attachment of privilege (which may be had 5 
other blank writs) on 25. 6d. ſtamp; fill it up. 


. 
4 * — 1 
* e _ 


Form of Attachment in K. B. = 7 


| George the Third, Ec. to the ſheriff of Middithex, gretit) 
Me command you that you attach C. D. and E. F. (a9 — | 


570. II.] BY AND AGAINST ATTORNIES. 


F defendants not exceeding four may be put in this wwvit), if they 
ay be found in your bailiuic k, and them Jaſely keep, fo that you 
ay have their bodies before us at Weſtminſter, on next 
Ver (a day certain in term and not a general return 
to anſwer T. S. gentleman, being one of the attornies of cur 
burt, before us, according to the liberties and privilege of ſuch 
tornies and other miniſters of the ſame court, from time whereof 
be memory of man is not to the contrary, uſed and aß proved in the 
me court of a flea of treſpaſs, (or whatever the action is), and 
ve there this aurit. 


Witneſs, Oc. 


Fen AR | td * lt Yd * 


r r 8 3 _— 


W 1 C. B. the attachment is ſimilar, mutatis mutandis. 


Then make out Præcipe thus: 


Middleſex attachment of privilege fer T. S. gentleman, one of Precip? 
be attornies, Sc. againſt C. D. defendant, returned Weaneſiay 
xt, after the Morrow of all Souls, ; 


es, 


they te 270 Ofober 1795. 


eſſity a 
the bt 
titled u 
ts in 1 


r attachment. 


roceſs d 
and m 
e of tit 
hey mal 
or capi 
ong, 10 
proctls 


ules of court: 


.. 

By Reg. H. 20 Geo. 2. 
ery attorney of this court au 
pall ſue out any attachment of 
wvilege againſt any defendant; 
ball leave a præcipe with the 
gner of the writs with the de- 
ndants names, not exceeding 
ur in each writ, with the re. 
rn and day of figning ſuch 
brit, with the agent's or at- 
rney's name who ſued out the 
ne. And all fuch præcipes 
pall be entered on the roll, 
bere the præcipes of latitat and 
I other writs Ming out of this 
court 


. | * 1 = — ELON. af bo I 
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r 


1 


Affidavit for 1001. 


No more than four defendants muft be put in precipe 


Carry writ and precipe to ſigner of writs in K. B. 
7 if Gapocn in C. B. who will ſign ſame gratis, and 
C. B. the writ muſt be marked by clerk of warrants. 
2 both courts, attachment mult be ſealed, 


The above proceedings are ordered by the following 


e. 

By Reg. H. 11 Geo. 2. you 
muſt take out a præcipe contain- 
ing the plaintiff”s and defend- 
ant's names, not exceeding four 
in the whole, with the return o 
the writ, day of ſigning, and the 
agen gor attorney t name who 

ſues out the ſame : this præcipe 
you muſt leave with the protho- 
notary, who, without fee or 
reward, is to enter the ſame on a 
remembrance roll, to be legt in 
in his office for that purpoſe, 
and he is not to fign any attach- 
ment of privilege, unleſs ſuch 
F 3 præcipe 


Rule of court 
reſp:Aing the 


præcipe. 
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Rule in C. B. 
as to attach- 
ment deing 


ſigned by clerk 


of warrants. 


How the attach- 
ment muſt be if 


bailable or not. 


Ac etiam need 
not be inſerted. 


Of the teſte and 
return of attach- 
ment; 


its nature. 
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court are entered, and the offi- præcipe he lift in his office at the 

cer who ſigns the writs in this time of figning thereof. 

court al not /ign ſuch at- 

tachment till a præcipe be left No attachment of privilege 

evith bim for that purpoſe. to be ſealed unleſs the ſame be 
firſt flamped or figned by the 
clerk of the warrants of this 
court or his deputy, for which 
no fee is to be paid, Io the intent 
to ſhew that ſuch perſon is an 
attorney of this court, duly en- 
tered and continued on the 
roll of attornies ; and if not 
ſigned by the clerk of the war. 
rants or his deputy, the ſame 
Hall be of no force or require 
bail, R. T. 9 &. z. 


If attachment iſſues without præcipe being left or 
ſigned by clerk of warrants as above, it will be ſet aſide 


with coſts. Fregatt v. T apſcot, 2 Blac. 919. 


If the attachment requires only a common appear- 
ance, a copy muſt be ferved with notice as in other 
caſes. If the party is to be held to bail, the ſum ſworn 
to muſt be marked on the back of the writ, and alfo 
the day it is ſued out; but the attorney's name need not 
be indorſed thereon, the ſtar. 2 Geo. 2. c. 23. ſ. 22, not 
extending to caſes where attorney is plaintiff, but only 
where they ſue for a third perſon. Fields one, &c. v. 
Lewen, 4 T. R. 275. 


Nor need the ac etiam be inſerted, though it may 
be uſual ſo to do, bur it is ſufficient to mention the na- 
ture of the action as in a plea of treſpaſs on the caſe, 
debt, &c. the fame as if proceſs was not bailable. The 
ſtat. of 13 Car. 2. St. 2. c. 2, which directs the ac etian, 
particularly excepting attachments of privilege. 2 Wil. 


392+ 


In C. B. the attachment muſt have fifteen days be- 
tween the teſte and return. Bar. 410. 


In B. R. an attachment of privilege is but as a /atita 
and not as an original. 1 Show. 367. 
But 


latitat 


But 
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But it is there held in the nature of an original writ, 
and may be pleaded to without continuances till the 
declaration. Finch v. Wilſon one, &c. of C. B. in error. 


1 Wil. 167. 


But an attachment of privilege is amendable though 
it is in the nature of an original writ, as if there are 
not fifteen days between the teſte and return, &c. 


I Wil. 167. 


In another caſe it has been ſaid that an attachment of 
privilege in C. B. is not like an original writ, and there- 
fore plaintiff may put ſeveral defendants into one at- 
tachment and declare againſt them ſeverally. King's 


Rep. 38. 


The fact is, it is ſtrictly neither an original nor a 
capias, it anſwers the purpoſes of both, it warrants the 
proceedings as well as brings the party into court, 


Thus although after judgment by default on common 
proceſs, plaintiff may ſue out a ſpecial original to war- 
rant it in caſe error ſhould be brought; yet an attorney 
has no need to ſue out a ne attachment of privilege 
to warrant his judgment. For where judgment was 
obtained againſt one defendant on a joint attachment of 
privilege againſt him and others, and he brought error, 
the court ſaid, (upon denying leave to take out a ſe- 
parate attachment to warrant a judgment,) that by the 
practice of C. B. the old joint attachment ſeemed to be 
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good and ſufficient to warrant proceedings thereon, 


againſt defendants ſeverally, as would be reported to 
the King's Bench, if they deſired to be informed what 
was the practice in C. B. Vide Bar. 423, Dixon v. 
Athinſon, 


B. R. C. . 

If the attachment in B. R. If the attachment in C. B. 
requires only a common appear- requires only common bail after 
ance, a copy thereof is jerwed a copy thereof ſerved with an 
with an Engliſh notice in aurit- Engliſh notice in <writing, ſub- 
ing ſubſcribed as in other ſcribed as in other caſes, the ap- 
caſes, and the appearance muſt pearance muſt be entered with 
be entered with the clerk of the the protbonotary, but if it re- 
emmon bails, quires ſpecial bail the clerk 7 

F 4 1 


How attach. 
ment ſerved if 
action not bail- 
able, or ſpeclal 
bail taken in 
bailable action. 
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Of the declara- 
tion, 


Form thereof. 
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IF it requires ſpecial bail, a the docquets prepares the bail 


Zance as in other caſes. 


judge's clerk takes the recogni- piece or recegnixance, and at- 


tends @ judge of the court, 
Twhere the ſame is entered into 
and the bail juftifizd, or freſh 
bail is added in the ſame manner 
as the filazer does on meine - 
proceſs by original. 


Engroſs declaration on treble 1d. ſtamp paper, the 
form thercof is the ſame as in other caſes, except the 


44. 

Middleſex, to wit, A. B. 
gentleman, one of the attornies 
of the court of cur Lord the 
King, beſore the King himſelf, 
complains again GS being 
in the cuſtedy of the marſhal of 


beginning, which may be thus: —in 


. 
Middleſex, C. D. late of 
c. was attached by a writ of 
our Lerd the King, of privilege 
iſſuing out of our court here to 
anſwer A. B. gentleman, one of 
the attornies of the court of cur 


- the Marſhalſea, Cc. (as in Lord the King, of the Benth 
0: herdeciarations ). Add pledges. here, according to the libertiu 
and privileges of the ſame court, 

for ſuch attornies and other mi- 

nifters of the ſame Bench, time 

cut of mind, uſed and approved 

of in the ſame, in a plea of treſ- 

| paſs on the caſe, Sc. and 

thereupon the ſaid A. B. in hi; 

6 proper ferſon, complains, Cc. 


Add pledges. 


Of the fubſe- The ſubſequent proceedings at the ſuit of an attor- 
quent procecd: ney are the ſame as in other caſes, and in the writs of 
ings. inquiry or execution, he is deſcribed as in declaration. 
When defen- If an attorney-delivers his declaration four days exclu- 
—_— ſive, before the end of the term in which attachment is 
— returnable, the defendant muſt plead as of that term. 


If an attorney delivers his declaration four days ex- 
cluſive before the end of the term, in which the attach- 
ment was returnable, and enters a rule to plead, and 
demands a plea, the defendant ſhall be obliged to plead 
as of that term; and if he does not deliver his declara- 
tion in that time, the defendant is entitled to an impat- 
lance, 
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And if he does not deliver his declaration before the 
eſſoin day of the ſubſequent term, the defendant may 
have an imparlance to the term next following. 


Of Proceeding againſt an Attorney Defendant in K. B. 


and only differs from common caſes in the beginning“ ;) againit attorney 
engroſs it on parchment with a treble 1d. ſtamp ; file in K. B. 

it with clerk of declarations in K. B. oſſice; make a co- 

py thereof on treble 1d. ſtamp paper; this is to ſerve as 

the declaration; deliver it to the attorney or his known 

agent, and indorſe thereon notice to plead ; charge no- 

thing for declaration. 


2 of 
rat of 
vilege 


ere to The indorſement may be thus, “ This is a true copy Ofingord 
5 11 


ng de 


one of of a bill filed againſt you, as of this preſent Michaelmas claration wich 

tor term; and unleſs you plead thereto in four days from nctice to plead. 
Enc . . . 

r. the date hereof, judgment will be ſigned againſt you by 


default. 


court, 
er mi- 


This is upon the ſuppoſition that the bill be filed four Regulated ac. 


, time 

Lroved days excluſive before the end of the term, otherwiſe de- cording to time 
f treſ- fendant will be entitled to an imparlance, and notice to - —_ _ 
; 7 plead ſhould be within firſt four days of next term. N 
12 


„Ee. Four days time to plead is ſufficient in all caſes, Four days al- 


though the attorney live above 20 miles from London, ways ſutfic:nt. 
as he is ſuppoſed to be always preſent in court. Mann 


attor- v. Fletcher, 5 D. & E. 369. 


rits of 


ion. It uſed to be eight days, if above 20 miles, or venue 
in another county. 

exclu- 

nent 15 


wo If defendant appears and pleads proceed to iſſue, as Of the ſubſe- 


in other caſes, charge him for his own entries on deli- Auent proceed | 


very of iſſue, b inti ings if dec unt 
s er. y „but not for plaintiffs, — 


attach- A bill azainſt an attorney is in the following ſorm: Middleſex, to 


d, and wit. A. B. complains azainſt C. D. gentleman, one oi the attornies of the 
0 plead * 5 E Lord the — 8 the King himſelf preſent here in 
$ own proper perſon, for. that, Whereas, &c. (as in other 
eclant- caſes) and therefore he prays relies, c. N 
impat- or the plaintiff, | John Doe 
The defendant in perſon. Pledges to proſecute, and 
Richard Roe. 


And If 


Prepare bill, (which is the ſame as the declaration, How to proceed 


— 
—— 


— 
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. If he does If he does not appear give a rule to plead, and make a 
. _— demand of plea which muſt be . and ſign judg- 
1 ment, and proceed with inquiry (if judgment not final) 


as in other caſes. 


— 
— 
— 


* . ͤͥ ne — 
— — * — 5 ” 
- . F * * — — 


ds cont Thus in K. B. the remedy againſt attornies is much 

attornies — ſpeedier than in C. B. which ſee infra; and indeed 

in K. B. quicker than in ordinary caſes againſt common perſons, 
as the declaration is immediately delivered on filing bill, 
without any delay of meſne proceſs. 


- . 
„ 


1 
_ 


07 Proceeding againſt an Attorney Defendant in C. B. 


How toproceed An attorney of the Common Pleas alſo muſt be ſued 

againſt an C g. by bill, but the bill and declaration againſt an attorney 

omey in C. are different in this court; the former being only to 
compel an appearance, and the latter not delivered till 

Rule Trin. 2; that is effected by 4 Trin. 21 Car. 2. „ No bill 

Car. 2. of enter- © ſhall be filed againſt an officer, attorney, clerk, or 

ing pit on re- 4 miniſter of the court, in order to a forejudger, until 
&« the bill be actually entered on record, and a num- 
« ber roll actually put to the bill.” 


Now out of u'e. The above rule however, is in a great meaſure diſuſed, 
and the method of proceeding at this day againſt an at- 


he, me «1% —Y 4 n * "* 


torney defendant is as follows : 

The plaintiff engroſſes his bill on a ſlip of parchment 

ſtamped with a treble 1d. ſtamp, and carries it to the 
prothonotary, who marks it as entered, on being paid for , 

the entry; and it is thereby ſuppoſed to be entered, 

though no number roll is put on the bill; which being 
done the bill muſt be carried to Weſtminſter Hall, and el 
given to one of the criers of the court, who calls the t 
defendant in court, for which he is paid 1s. and he muſt al 
be called three times in court. Cooke's Rep. 4. After in 
which the plaintiff gives a rule on the bill with the ſe- h; 
condary for the defendant to appear, for which he is paid of 
; 15. 4d. viz. 15. duty, and 4d. the rule; and then the w. 
bill is filed in the prothonotary's office, for which is paid be 
4d.; upon filing which bill, notice thereof muſt be ru 

i given to the defendant in writing, by Reg. Hil. 1! 
Geo. 2. whereby it is ordered, that — | 
ent 
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« Where a bill ſhall be filed againſt an attorney of Rule Hil. xx C. 
ec the court, no forejudger ſhall be entered for want of notice of thang 
« appearance; if the action be laid in London or Mid- bill. 
« dleſex, and the attorney reſides within twenty miles 
« of London, until four days after notice in writing of 
« filing ſuch bill be given to ſuch attorney, or his agent, 
tc or left at his uſual place of abode, and a rule given for 
&« ſuch appearance as uſual; and if ſuch attorney reſides 
« above twenty miles from London, or the action be in 
« any other county than London or Middleſex, no fore- 

« judger ſhall be entered till eight days after ſuch no- 
& tice ſhall be given, in manner as aforeſaid, and a rule 


« to appear; the ſaid days to be excluſive of the days of 
giving ſuch notice.” 


The notice of a bill being filed: 


Common Pleas, 
A. B. 
againſt 
C. D. gentleman, one of the attornies, &c. Form of ſuch 
Take notice that a bill was this day filed in the pro- tic. 
thonotary's office of his Majeſty's court of Common 
Pleas at Weſtminſter, againſt you the defendant, C. D. 
at the ſuit of the plaintiff A. B. in an action of treſpaſs 
upon the caſe upon ſeveral promiſes, (or whatever it is,) 
and unleſs you appear to the ſaid bill on Wedneſday the 
twenty ſeventh day of November inſtant, you will be 
forejudged the court. 
23d Nov. 1795. O. P. Attorney for 
To C. D. the defendant. the Plaintiff. 


Before the above rule for giving the defendant notice, Reaſon of the 
the plaintiff did nothing more than have him called by ove rule. 
the cryer in court, which was then thought ſufficient, as 
all attornies were ſuppoſed to be perſonally preſent dur- 
ing the ſitting of the court; but many of the attornies 
having been ſtruck off the roll on ſorejudgers for want 
of other notice, and many living at a diſtance, ſo that it 
was impoſſible to give orders for an appearance in time 
before the expiration of the rules to appear, the above 
rule became neceſſary. Bar. 41. 


If the defendant appears in time, which is done by Hos if defen- 


entering appearance with prothonotary, you * a dant appears. 
ecla- 
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How if he does 
not appear, and 
herein of the 
iorejudger. 


Form thercof. 


How to proceed 
azairſt him atter 
ſore judg . 
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declaration and proceed as in other caſes according to 
the practice of this court, and which has been already 
ſhewn in former volume; only let all the writs, as venire, 
habeas corpus, &c. be made returnable on aday certain in 
term, not on general return days *; but if he does not 
appear, he mult be forejudged, that is, ſtruck off the roll; 
to effect which, the plaintiff enters his bill, and a fore- 
judger on the roll in the following form, beginning with 
a memorandum as in ſuits by bill in B. R. 


„ Middleſex, to wit. Be it remembered that on the 
* day of in this ſame term, 
« A. B. came here into court, by T. S. his attorney, and 
“ exhibited to the Juſtices of our Lord the now King 
« of the Bench here, his bill againſt C. D. gentleman, 
« one of the attornies of the court of our ſaid Lord the 
« now King of the Bench here, preſent here in court 
« in his proper perſon, in a plea of treſpaſs on the caſe; 
« the tenor of which ſaid bill followeth in theſe words; 
& (to wit,) To the juſtices of our Lord the King of 
« the Bench. Middleſex, to wit. A. B., by T. S. his 
« attorney, complaineth of C. D. gentleman, &c. (the 
e whole bill to) and thereupon he prayeth relief, &c. 


John Doe, 


« Pledges for proſecuting, and 
Richard Roe. 


« Whereupon the ſaid C. D. being wee called, 
came not, therefore he ſtandeth forejudged from ex- 
© erciling his office of attorney of this court, for his con- 
«© tumacy, &c.“ 


Docket the roll with prothonotary, pay him 22. for 
ſigning the forejudger, and the clerk of the warrant 15. 
4d. for ſtriking the defendant off the roll, and then you 
may proceed againſt him de not, as againſt a common 
perſon, either by arreſt or not, as the action may be. 


* The reaſon why proceſs. both for and againſt an attorney is mace 
returnable on a day certain, is, becauſe of his daily attendance in court; 
but if he cors any thing to make him out ot court as it he be nonſuitec, 
he may be taken on a ca. /a. for the coſts upon the judgment of nonſuit, 


returnable on a general return. Parr:t one, &c. 2 Hale. 3 Wil Kh 
hen 


made 
count; 
ſuite, 
onſult, 


8. 
When 
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When once an attorney is forejudged, the ſuit by bill By original or 


is at an end, and the plaintiff if he proceeds, muſt pro- 
ceed as againſt an indifferent perſon, by original and ca- 
pias in the common way, Bar. 43; and fo muſt every 
other perſon who ſues him. Vincent v. Willoughby, 
Farrill v. Head, Bar. 41. for there cannot be a ſecond 


forejudger. 


An attorney forejudged, may be reſtored on clearing 
himſelf from his contumacy, in not appearing when he 
was called, and on making ſatis faction to the plaintiff, 
which muſt be by paying debt and coſts, and then a 
judge will make an order to the clerk of the warrants to 
replace him-in the proper roll of attornies, 


However doubtful the practice might formerly have 
been, Camelford v. Price, Doug. 312.; Lone v. Wheat, 
Ib. 313; it is now ſettled that attornies may be ſued in 
vacation, as well as other defendants. Wayhorne v. Fields, 
5 D. & E. 173. 


And the bill may be filed as of the term preceding. 
But if the cauſe of action really acerues in the vacation, 
in order that the bill may not appear to have been filed 
previous to the cauſe of action, and ſo occaſion an in- 
congruity upon the record, the bill ſnould in ſuch caſe 
be filed with a ſpecial memorandum, thus — 


« Michaelmas term, &c. Be it remembered, that on 
« the 14th day of December 1792, (a day after the 
« cauſe of action accrued), A. Dod/worth brought into 
it the office of the clerk of the declarations of this court, 
« according to the courſe and practice of the court, his 
« certain bill againſt V. Bowen, gentleman, one, &c. 
te and filed the ſame bill as of Michaelmas term, in the 
« 23d year of the reign, &c. which ſaid bill follows in 
é theſe words, &c.” 5 T. R. 327. 


But qu. Whether this practice is permitted in the 


Common Pleas, or whether the bill muſt not be filed in 
term time in that court. Imp. C. B. 569. 


O BSE R- 


Capias as agalaſt 
a common por- 
ſon. 


On what terms 
an attorney may 
be reſtored after 
fore judgger. 


Attorney may 
be ſued in va- 
cation in K. B.; 


and bill filed as 
of prececling 
term 


With ſheclal 
memorandum if 
cauſe of achion 
accrued in vaca- 
tion, 


Q. as to C. J. 


The nature of 
the privilege of 
attornies. 
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OBSERVATIONS. 


A. On the Privilege of Attornies, &c. 


B. On the Privilege of other Officers of 
Courts, &c. 


The privilege of an attorney is not ſo much a perſo- 
nal privilege, as the privilege of the court to which he 
belongs, and is inſtituted for the ſake of the ſuitor, that 
the attorney in the cauſe ſhall not be drawn away from 


the court which it is his duty to attend. He therefore 


is not to be arreſted, being ſuppoſed to be always pre- 
ſent in court, and amenable to their judgment. He 
is to be ſued by bill, (the only proper proceeding 
againſt officers of the court,) and is entitled to ſue by 
attachment (the court's own peculiar proceſs). He may 


alſo lay the venue in Middleſex, let the cauſe of action 


Extends to ac- 
tions under 40s. 


Or where de- 
fendant is a 
member of uni- 
verfity. 


When privilege 
is taken away. 


If he be not a 
practiſing attor- 
ney. 


If defendant, at 
the King's ſuit. 


ariſe where it may, that he may not be drawn from the 
courts at Weſtminſter, where his attendance may be 
required; for this privilege as to the venue, ſee vol, I, 
ch. 6. ſec. 2. D. 


Such is the general privilege of attornies when 
plaintiffs or defendants. let the cauſe of action be what 
it may, Camerford v. Price, Doug. 313. ; and though the 
amount of the debt be under 4os. for they are not ſub- 
je to the juriſdiction of the county court, Wiltſhire 
v. Lid, Doug. 381. Gardner v. Jeſfſop, 2 Wil. 42. 
or the defendant be a member of the univerſity and pri- 
vileged to be ſued there, olli v. Lampton, Ld. Ray. 


342. 


But in many caſes this privilege is taken away, 2 
when the reaſon for which it is granted fails. 


Thus, if he be not a practiſing attorney; and he muſt 
have practiſed, unleſs hindered by illneſs, within a year; 
the name continuing on the roll is nothing. Mayer f 
Norwich v. Berry, — 210g. 


Or if he be defendant at the King's ſuit, 2 Rol. Ab. 
274+ 
| But 
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But gui tam actions are not conſidered the king's 
cauſes. Britton v. Teaſdale, Bar. 48. 


Or if the plaintiff cannot have his remedy in the 
an Attorney of K. B. Saun. 67. 
Or in an appeal againſt an attorney of C. B. . 


Or on a foreign attachment in ſheriff's court in Lon- 
don. 1b. Comb. 427. 


So, where he ſues or is ſued in auter droit as executor, 
Ld. Ray. 533. 2 Sal. 4-3 or adminiſtrator, 12 Mod. 


316. 


Or when he joins or is joined in any action with 
another, Vent. 298. Dyer 277.3 for all or none muſt 
have privilege ; as if he ſues with his wife in right of 
his wife, Ld. Ray. 1398. ; or the action be againſt 
him and his wife. 


So, if he be actually in the cuſtody of the marſhal, he 
ſhall only be ſued in K. B. Str. 191.3 and cannot plead 
his privilege, 2 Roll. Ab. 232. for there is a great dif- 
ference between an actual and ſuppoſed cuſtody, Sal. 1. 


the If an attorney of one court ſue an attorney of ano- 
ſab- ther, he may proceed by attachment of privilege in his 
ſhire own court, nor can defendant plead his privilege; for 
42. in ſuch caſe where there is privilege of one court againſt 


privilege of another, the court which is firſt poſſeſſed of 
the cauſe, ſhall retain the juriſdiction of it. Danſer v. 
Barryman, Blac. 1325. Shorter v. Parthurſt, Blac. 19. 


But if plaintiff and defendant are both attornies of 
the ſame court, defendant muſt be ſued by bill, and 
plaintiff cannot take out an attachment and hold defen- 
Cant to bail, as in the caſe of a common perſon. 


This therefore is an exception out of the general 
rule, that privilege takes away privilege. Ratchff v. 
Beſley, Str. 1141. Saunder v. Cokay, Bar. 44. 


An 


court where he is attorney, as in actions real againſt * 
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Otherwiſe in a 
qui tam action. 


Or if plaintiff 
would he de- 
prived of his re- 
medy in the at- 
iorney's court. 


If plaintiff or 
defendant in au- 
ter droit. 


If he ſues or is 
ſued jointly. 


If actually ig 
cuſtody. 


Of privilege 
where hoth Par- 
ties are attor- 
nies. 
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Attorney may An attorney may waive his privilege either when : 

bm. bus prixi- plaintiff by ſuing as a common perſon, or when defend. 

cant, by not claiming it in a proper time, or in a proper ! 

„manner. 2 Blac. 1088, h 

a 4 

or theirregula- If an attorney, executor, or adminiſtrator, is ſued by 1 

rity it ſuedas bill of privilege, he cannot object after appearance, for 0 

— om the fault is cured by appearance. Bar. 167. Sed Q. if fl 

8 ſhewn for cauſe of demurrer, | | J 

What ſhall be Defendant, an attorney of C. B. was ſued in B. R. by L 
deemed a wai- bill of privilege; plaintiff ſuppoſing him an attorney of 
Ver. . OP” 
| that court, judgment went by default, and plaintif 

ſtaid two terms in hopes of receiving his debt, and then be 

gave notice of executing a writ of inquiry; whereupon be 

defendant moved to ſet aſide the proceedings as irregu- Ou 

lar. But the court on ſhewing cauſe diſcharged the J 

rule, and held that by laying by ſo long, he had waived H 

his privilege. Hern v. Howard, 3 Blac. Rep. 231. = 

er 

One attorney of C. B. ſued another attorney of C.B, No! 
by capias, and the defendant moved to ſtay the proceed. /#? 
ings, inſiſting he ought to be ſued by bill. It appeared 
that the defendant had obtained a judge's order for time 
to put in bail; but this was held not to be a ſufficient cou 
waiver of his objection to the plaintiff's method of pro- der 
ceeding againſt him, and the rule was made abſolute to 
ſtay proceedings with coſts. Bar. 53. 

An attorney having been arreſted was bailed, and 
another action being brought againſt him in the ſame lr 
court, he pleaded his privilege, and it was adjudgedthit maſt 
putting in bail to the firſt action did not diſcharge his * 
privilege. Carth. 377. _ 

How in decla- An attorney of C. B. was arreſted at the ſuit of an 
— Ag attorney of B. R. and gave bail ; and then B. delivered : 
attorney. declaration by the bye againſt him as in cuſtody of tle 


marſhal, to which he pleaded his privilege, and re 
ſolved that though he be in cuſtody of the marſhal : 
the ſuit of A. yet when A. declares againſt him h. may 
plead his privilege, becauſe he comes here by coercion, 
and had no opportunity before to take advantage of f. 
2d, 'That although he files bail at the ſuit of A. and 
in the ſame term a declaration is delivered againſt lin 

al 
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at the ſuit of B. yet the defendant may plead his privi- 
lege againſt B. as well as againſt A.; for it were abſurd 
that B. who tops his ſuit upon the action of A., ſhould 
have more liberty or advantage againſt the defendant than 
A. himſelf had. But if the defendant waives his privi- 
lege in the firſt action, he is then obnoxious to the ſuits 
of every body, notwithſtanding his privilege. 3d. That 
if after the defendant has waived his privilege, he ſhall 
yet plead it ; the plaintiff in his replication muſt ſhew 
the defendant's waiver, and rely upon the eſtoppel. 
Ld. Ray. 135. Wil. Rep. B. R. 306. Sal. 1. 


by 

tf If an attorney of the ſame court in which he is ſued, When an attor- 
Ven be arreſted, he may be diſcharged on motion; but if he ney can be dif. 
pon be attorney of another court, he muſt find bail, and ſue — 2 
gu- out his writ of privilege, and plead it in abatement, not. 

the Moyer of Bafing ſtoke V. Bonner, Str. 864. Snee v. 

ved Humphreys, 1 Wil. 306. ; for by the mere production of 


the writ of privilege to the ſheriff, having arreſted de- 
ſendant, an attorney of K. B. on proceſs out of C. B., is 
not entitled to his diſcharge, but muſt plead the writ, 


ſub pede ſigilli. Crofoley v. Shaw, Blac. 1085. 
But if the arreſt was on proceſs, out of an inferior 


court, the writ ſhould be allowed inftanter, and an or- 
der made for his diſcharge. Þb. 


How to ſue out Writ of Privilege. 


d . 
| Fw Ingroſs writ on 27. 6d. ſtamp; get a certificate from Of the writ of 
1 (a; RY maſter's clerk in B. R. or clerk of warrants in C. B., privilege, 
e dat defendant is an attorney of the court; which certi- 


kicate is an authority for ſigner of writs in B. R. or pro- 
thonotary in C. B. to fign ſame; pay nothing for ſign- 
ing; fealing 7d. ; carry it to the clerk of papers of inſe- 
nor court, the judge will allow it, and order defendants 


The form of the Writ of Privilege is as fallows: 


George the Third, &c. To the judges of our court of Form thereok; 
dur palace at Weſtminſter, and to every of them greet- 
ng: Whereas, according to the cuſtom of our court 

Vor. II, G (of 
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{of the bench or before us) at Weſtminſter, hither 
uſed and approved of in the ſame, the attornies 9 
the ſame court (of the bench or before us), whilſt they 
are proſecuting or defending ſuits and actions thereiq, 
for their clients, ought not, nor have they from time in. 
memorial, been uſed to be compelled to anſwer befor: 
any of our juſtices or officers, or any other ſecular judge, 
whatſoever, upon any pleas, plaints, or demands, which 
do not particularly belong to us (pleas of freehold, fel 
nies, and appeals excepted), ſave only before (our (:; 
Juſtices of our ſaid court of the bench; or thus, befar 
us by bill exhibited, in our ſaid court before us, and ng 
by writ): and whereas we have lately received infy. 
mation by the complaint of A. B. gentleman, one of the 
attornies of our ſaid court (of the bench or before us, 
that ſeveral ill-diſpoſed perſons, intending to diſquie 
the ſaid A., have iſſued forth and proſecuted out of ou 
court, of our palace at Weſtminſter, one or more wr; 
or writs returnable, before you in the ſame court; « 
one or more precept or precepts returnable in our fail 


court, before you or one of you, againſt the ſaid A., ani is 
threaten to arreſt and detain him in your cuſtody there- {WW me 
upon, in ſuits which do not relate to us (or in pleas d the 
freehold, felonies, or appeals excepted) ; whereby th: wit 
faid A. B. is unable to attend his ſaid office as an 4: Cai 


torney upon- ſeveral affairs and ſuits depending in our 
ſaid court (of the bench or before us): which, if it is per 
mitted, will manifeſtly take away, and be not only in de- 
rogation and diminution of the juriſdiction of our (2 
court (of the bench or before us), and the liberties and | 
privileges thereof, but alſo to the great detriment of the her 
ſaid A. and his clients: and becauſe we are willing dein 
that the juriſdictions, privileges, and cuſtoms, fot ſo log NE 
time uſed and approved in our ſaid court (of the bend Pre! 
or before us), ſhould be inviolably kept and obſerve: 
We command you, and every of you, that you dei 


from taking the ſaid A. B. into your cuſtody, upon at! ss. 
writ or writs, precept or precepts ; and if the ſaid 4. 
B. be detained in your cuſtody, by any writ or wth 

precept oz precepts, other than ſuch as particularly I B. 
concern us (pleas of freehold, felony, and appeals, only be! 


. excepted), that then you diſcharge the ſaid A. B. out d 
your cuſtody, and ſuffer him to go at large, as you wil 
auſwer the contrary at your peril; and that you wm 


the party or parties, plaintiff or plaintiffs in the plaint 
or plaints, that he, ſhe, or they may proſecute his, her, 
or their action or actions, ſuit or ſuits (in our court of 
the bench or before us) by bill, to be exhibited (to our 
Juſtices of the ſaid bench, or to us in our ſaid court be- 
fore us) at Weſtminſter, againſt the ſaid A. B. if he, 
ſhe, or they, ſhall think it expedient ſo to do. Witneſs, 


&c. 


No advantage can be taken of an erroneous writ of How advantage 
privilege (on error brought) upon the bare recital in the br — ol 
record; but the writ itſelf ought to be before the court writ of privi- 
by certicrari. Ld. Ray. 1398. lege. 


B. Of the Privilege of other Officers of the . 
Courts, &c. | 


All the officers in the Court of King's Bench, as well of the privi- 
as the attornies, have the privilege of ſuing by attach- lege of other 
ment, and being ſued by bill, in actions by and againſt — * 
them, in their own right, and where they are not joined 

with others, except in pleas of land, of which the 

Court of Common Pleas alone has juriſdiction. 


But the officers of the Common Pleas, amongſt Of the officers 
whom are the ſerjeants, prothonotaries, ſecondarics, & © B. 
clerks of the prothonotaries, ſerjeants, clerks, clerks of 

the judges, &c. have not the privilege of being ſued 

there by bill as attornies have, but only the privilege of 

deing ſued there in every ſuit (except appeals) by ori- 

pinal writ, becauſe they are ſuppoſed not to be always 

preſent in perſon in court as attornies are. Baker 

N. Swindon, Ld. Ray. 399. 3 Sal. 283. 1 Bar. 280. 

Holt. 589. Adj. P. 6 W. & M. C. B. Windford. Rot. 

588. Baker v. Duncalf, 3 Lev. 398. Windmill v. 
Cutting, Str. 191. 


But it was _ in Serjeant Scroggs's caſe, that of ferjeants. 
be privilege of C. B. which ſerjeants claimed, ex 
ended only to inferior courts, and not to the Courts of 
Veſtminſter Hall, and that he may be ſued in either of 
heſe, becauſe he is not confined to that court alone, 

G 2 but 
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but may practice in any other court. 3 Sal. 280. 1 Mod, 
298. 
2 But it is otherwiſe as to attornies or filazers, why 
cannot practiſe in their own name in any other cour, 
but ſuch as they reſpectively belong to; and that there. 
- fore a ſerjeant at law, is to be ſued by original, and ng 
by bill of privilege. 2 Lev. 129. 3 Keb. 424. 4 Mod. 
226. So of the ſervant of a ſerjeant at law, Cro. Cx, 
84. 
| ſu 
Defendant pleaded his privilege as a ſerjeant with: 10 
writ annexed: but for want of an affidavit that he ha ve 
buſineſs in C. B. and there only, the court ſet it aide Wi 
Stiles v. Mead, Str. 738. * 
no 
Of judges. The judges have privilege of being ſued in their on un 
court. 3 Leon. 149- Ce: 
is 
But if the Chief Juſtice of the King's Bench or Con if 
mon Pleas, bring an action there, the placita muſt b lis 
before the other three judges, omitting the chief, 14 
Ray. 778. 3 otherwiſe it would be erroneous, 8 Hen, 6 I 
a 81. Sal. 398. a cau 
eſpe 
Per Holt Privilege is either of court or of proces; ii bon 
perſons belonging to the court as attornies, &c. har on!) 
the privilege of court; that is, of being ſued there 1 had 
not elſewhere. But none ſhall be allowed the privie Wy 
of proceſs, but thoſe who are officers of the court, ai 
are ſuppoſed to be always there. 3 Sal. 283. * 
Of the fix cle To an action in the King's Bench, defendant pleade h - 
in chancery. that he was one of the fix clerks in chancery, and oui ef 
to be ſued there. Replication that he never attend tiff h 
and acted as ſuch; the fact on trial was, that he didi rende 
the buſineſs by deputy. Per Lord Kenyon: thought 7 
Privilege not js to be lamented that theſe clerks do not perſonally u. bder 
—— tend, yet ſuch abſence is not ſufficient to deprive him 
puty, his privilege. Spencer v. Shepherd, Sittings in Triw 
Term 1795. A. 


 SegcrTion III. 
Of Proceedings againſt Priſoners. 


So watchful is the legiſlature over the liberty of the 
ſubje&, that although on the one hand from an anx- 
:ouſneſs to aſſiſt the induſtrious creditor in the reco- 
very of his juſt demand, the perſon of the debtor, as 
we have already ſhewn, is made liable to impriſonment 
where the debt is above 10/. provided ſufficient bail can- 
not be found; yet from a fear of his confinement being 
unneceſſarily prolonged, the plaintiff is compelled to pro- 
ceed againſt ſuch priſoner with all due expedition, and 
is confined by certain regulations and reſtrictions, which 
if not adhered to, the defendant is entitled inſtantly to 
his diſcharge, 

In proceedings againſt priſoners, therefore, the utmoſt 
caution and circumſpection ſhould be exerciſed, more 
eſpecially ſince, if the defendant be diſcharged by any omiſ- 
ſion or neglect of the plaintiff's attorney, thongh perhaps 
only from an error in judgment, he will be rendered 


liable to make ſatisfaction to his client. Ruſſel v. Pal- 
mer, 2 Wil. 325. 


The defendant when a priſoner on meſue proceſs muſt 
be in cuſtody either of the ſheriff in ſome county gaol, 
or of the marſhal of the King's Bench, or warden of 
the Fleet, and this muſt be at the ſuit either of the plain- 
tiff himſelf, or ſome other perſon ; in order therefore to 
render theſe proceedings ( which are apt to perplex the 
young praCtitioner) plain and intelligible; we will con- 
bder each of theſe caſes in their order: | 


A. Of declaring againſt Priſoners, 


If. When in Cuſtody of the Sheriff (not of the Mar 
or Warden ) T2 wit of Plan * * 
2d. When in Cuftody of the Sheriff at the Suit of another 
Perſon, and Plaintiff wiſhes to declare LA bim. 
63 34. ben 
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he be not removed by habeas corpus into the priſon of the 
court, (i. e. Marſhalſea or Fleet,) plaintiff may declare 
againſt him In the cuſtody of the ſheriff, 


By 4 & 5 W. & M. c. 21. it is enacted, © That Of the ſtat. 4 K 
« where any defendant or defendants be taken or 5 W. & N. 
« charged in cuſtody at the ſuit of any perſon or perſons, Plaintiff . 
« upon any writ or writs out of any of the ſaid courts at _ ale - 
« Weſtminſter, and impriſoned or detained in priſon dot ho 
« for want of ſureties for their appearance to the ſame, rif. 
« the plaintiff or plaintiffs in ſuch writ or writs, ſhall 
« and may by virtue of the ſaid act, before the end of the When. 
« next term after ſuch writ or proceſs ſhall be returnable, 
« declare againſt ſuch priſoner or priſoners in the 
« reſpective court or courts out of which the writ or 
« writs ſhall iſſue, whereupon the ſaid priſoner or pri- 
« ſoners ſhall be taken and impriſoned or charged 
« in cuſtody, and ſhall and may cauſe a true copy 
« thereof to be delivered to ſuch priſoner or priſoners, 
« or to the gaoler or keeper of the priſon or gaol, in 
« whoſe cuſtody ſuch priſoner ſhall be or remain; to o wich ae. 
« which declaration or declarations the ſaid priſoner or claration pri- 
« priſoners ſhall appear and plead ; and if ſuch priſoner _ muſt 
« ſhall not appear and plead to the ſame, the plaintiffFß 
« or plaintiffs in ſuch caſes ſhall have judgment in ſuch 
« manner as if the priſoner or priſoners had appeared 
te in the ſaid reſpective courts, and refuſed to anſwer or 
« plead to ſuch declaration,” 


And by ſect. 3, it is further enacted, “ That in all de- The declaration 

« clarations againſt any priſoner or priſoners, detained in in K. B. muſt 
6 priſon by virtue of any writ or proceſs iſſued out of the — 
% court of King's Bench, it ſhall be alleged in cuſtody priſoner is. 
Hof what ſheriff, bailiff, or ſteward of any franchiſe, or 

other perſon having the return and execution of writs, 

* ſuch priſoner or priſoners ſhall be at the time of ſuch 
declaration by virtue of the proceſs of the ſaid court at 

“ the ſuit of the plaintiffs z which allegation ſhall be as 

* good and effectual to all intents and purpoſes, as if 

* ſuch priſoner or priſoners were in the cuſtody of the 

* marſhal of the Marſhalſea of our Sovereign Lord,” &c, 


Before the making of this ſtatute, the plaintiff in How. the prac+ 
eyery action in order to declare againſt the defendant, a en Fo 
priſoner, was obliged to bring him into court by writ of | 

; | G 4 habeas 
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habeas corpus, which being attended with great expence 
and much inconvenience gave riſe to the act. 


How to declare. 


; B. R. C. B. 
Tf fruit be by bill file copy of Make only two copies of dt. 
declaration ingrofſed on treble claration on treble 1d. ftamy 
1d. amp parchment with clerk paper; take them to prothone. 
of declarations, make three other tary to get them entered ; fay 
copies thereof on treble id. lamp for entries thereof ; deliver on 
paper, deliver one to gaoler or to turnkey, Aſting him at ſam 
turnkey, or to the priſoner bim time if defendant is a prijoner 
felf ; annex another copy to an at ſuit of plaintiffs or 1 
affidavit FA ſuch delivery or priſoner, and annex the other to 
fervice, <vhich muſt be made and an affidavit if ſuch delivery, 
Fworn before a judge in town or which muſt be made, ſworn, 
commiſſioner in country; and and filed with the dectaration 
annex the third copy of decla- annexed with the ſecondary ; 
ration to an office copy of ſuch upon which, but not till then, 
affidavit ; carry them to clerk be will give a rule for defend. 
of rules who will keep the ori- ant to appear and plead. R. 
ginal affidavit and declaration Eaft. 5 M. 5 M. 
theret oannexed, to file, and will 
examine your office copy of affi= There is no occafion as ir 
davit, and mark thereon the day B. R. to flate in declaratin 
of filing affidavit, and alſo the that defendant is in cuſtody of 
rule to appear and plead. R. ſheriff or at whoſe — that 
Eaft, 5 M. & M. fection of the flat, being con- 


fined to 8. K. 
N. B. In this court where 
the proceſs is by bill, declara- 
tion ate in whoſe cuſtody + 
. and alſo that 
is % in cuſtody at the ſuit 
tiff. Ld. Ray. 1362. 7 


How db. Upon the above ſtatute it is to be obſerved, that the 

tion muſt be de- declaration muſt be delivered perſonally to the priſoner 

ed. or gaoler, of which the rule requires an affidavit con- 
taining the time when, and perſon to whom it was deli 
vered 


When in &. B. Tt has been held in C. B. that a declaration againſt 2 
— be entered priſoner in a county gaol need not be entered with the 
with prothoco.. prothonotaries before the delivery, but before it is filed 


tary. with 


on, 4 0 
Ws as "WCET 
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with the ſecondary it muſt ; which means any time be- 
fore rule to plead given. Strickland v. Hodgſon, Cooke's 
Rep. 114. Barnes, 372. 8. C. | 


d faciendum et recipiendum; for the act 4 & 5 medy. 
W. 3 only made for the eaſe and benefit of 


But ſuch habeas corpus mult be teſted in term, though 
Wit may be returnable immediately. 


| ad. Of declaring againft Defendant in Cuſtody Bf Sheriff at 
ks of another Perſon, or at Suit of ſame Php 
but for another Cauſe of Action. 


Where defendant is already in cuſtody of any ſheriff 
t the ſuit of another perſon, plaintiff may either re- 
ye him by habeas corpus into the priſon of the court, 
vide poſt, tit. Habeas Corpus,) or he may charge him 
ich the action in the cuſtody of the ſheriff. 


Hou to charge ut { already in of the Sheri 
„ Defendant cnh in Cf u- 


ordingly, file common bail, or enter an appearance ther perſon. 
r him, according to ſtatute, and proceed in the uſual 
ay. 


But if your action be bailable, make affidavit of cauſe 
faction, and ſue out writ as in other caſes, which muſt 
leſt at ſheriff's office for ſheriff to charge ſuch de- 
endant in cultody therewith; pay 25. 4d. Then file 
your 


89 . 


If your action be not bailable, ſerve defendant with It in cuſtody at 
opy of proceſs; and if he do not appear thereto ac - the ſuit of ano- 


, * 
* 


If in cuſtody at 
ſuit of ſame 
intitf, but 
r another 


1 T. R. 191. 
How declara- 
tion to be de- 
liverec. 
of action. Rzbertſon v. Douglas, Ib. 191. 
B. R. 
Of ms If defendant be in K. = 
ani pretoner priſan in cuſtody of marſhal, fi 
— w_ bill as before on 0 1d. 
_"_ amp parchment with clerk of 
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your bill, deliver declaration, and make copies thereof, 


3d. Of declaring againſt Defendant in Cufledy of Marſhal 
or Warden at Suit of Plaintiff, 


declarations, make only one copy. 
thereef,, which deliver to turn- 
key, or to priſoner. No affida- 
wit of ſuch delivery on ſervice 
need be made, but give à rule to 
plead, Ic. as in other actions. 


When the priſoner is in the Fleet, the declaration 
muſt be entered with the prothonotaries, beſore it be 
delivered to the defendant, ' Cooke's Rep. 114. 


But ſhould the ſame plaintiff have ſeveral cauſes of 
action, or ſhould other plaintiffs inſtitute ſuits again 
ſuch priſoner, whether it be by detainer of the per. 
cauſe of action. ſan, or for a cauſe not requiring ſpecial bail, the pro. 
ceedings in ſuch ſuits muſt be commenced by the like 
proceſs as if the defeudant were at large, and not by 
delivering a declaration in the firſt inſtance, as is the 
proper way of proceeding againſt a priſoner in cuſtody 
af the marſhal, who being always in court, requires no 
proceſs to bring him thither. ' Robertſon v. Douglas 


The declaration need not be delivered to a priſoner 
perſonally, or to the gaoler, unleſs where he is in cul. 
tody at the ſuit of the ſame plaintiff, for the ſame cauſc 


il oat Sat fs; r P 


C. B. } 

FA defendant be in the Fla, a 
make two copies of declaration 1 
on treble id. flamp paper; car- fu 


ry them to prot benotary i, hi 
«will mark and enter them, then 
deliver one to turnkey, aſking 
him if defendant is his prijontr 
at plaintiff s ſuit ; or to priſontr, 
and aunex the other to affidav. 
of ſuch delivery, and file it 
awith ſecondary, who will give 
a rule thereon for defendant 1 
appear and plead. 


4th. Of 


obſeryed ; 


B. R. 
ht is ordered, that from and 
after the laſt day of this term, 
0 declaration, whereby any 
priſoner ſhall be charged in the 
cuſtody of the marjhal, ſhall be 
ſufficient cauſe of detaining ſuch 
priſoner in cuſtody, unleſs an af- 
fdavit, that the plaintiff” s cauſe 
of ation againſt ſuch priſoner 
does amount to lol. or —_—_— 
ſhall be firſt made and jiled wit 
the clerk 15 the rules of this 
egurt, and the ſum ſpecified in 
ſuch aida vit ſhall be indorſed 
by bim upon fuch declaration, 
gere the leaving thereof with 


the turnkey. Eaſt. 15 Geo. 2. 


File bill, make affidavit. of 
debt, take copy of bull on treble 
id. flamp with affidguvit to 
clerk of rules, who will indorſe 
declaration according to above 
rule; ſerve it as abovementioned 
on turnkey or defendant, and pro- 
ceed as before directed. 


r IE EDT TERS „ 294 LIST ITECG 


Tet, 
tion 
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© Of declaring againſt Defendant in Cuſtody of Marſbal 
oy 7 or N DIE at Suit of another Perſon. 


If your action be not hailable, ſerve defendant with 
copy of proceſs, and if he do not appear thereto accords 
ingly, file common bail, or enter in appearance for him 
according to ſtatute, and proceed in the uſual way. 


But if your action be bailable, and you wiſh to detain 
defendant in cuſtody upon it, the following rule is to be 


C. B. | 

It is erdered, that no copy e 

a declaration delivered at the 
Fleet priſon againſt any priſoner 
there, ſhall be ſufficient charge 
to hold ſuch priſoner to bail, or 
to retain ſuch priſoner in cufto» 
dy for want of bail, unleſs an 

affidavit, that the plaintiff*s 
cauſe action amiunts to lol. 
or upwards, be firſt made and 
filed in the prothonotary*s office, 
and ax indorſement made by the 
Jaid prothonotary or his deputy 
upon ſuch copy of a declaration, 
Jgnifying the ſum of money jþe- 
cified in ſuch affidavit, for 
which ſum Jo indorſed, bail 
ſhall be required, and no more, 
Hil. 8 Geo. 2. 


Make two copies of declara- 
tion as before directed, and 
having got one marked by pro- 
thonotary according to rule, pro« 
cced as before, 


The declaration indorſed by clerk of rules, or marked What dads. 
by prothonotary, muſt be delivered, and 
Newhall v. James, P. R. 331. Burr. 1052. 


How 


not a copy. — 2 be dee 
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Of proceedings 
by original. 


Rule as to time 
of declaring. 


How if in vacation time. 


B. R. C. B. 
To charge a priſoner in ciſ- To charge a priſoner in the 
tody of the manſbal in vacation cuſtody of rhe warden of thi 


time (inflead of the old ne- Fleet in vacation time, the 


thed of ſuing out an habeas cor- plaintiff draws bis declaration 
pus ad reſpondendum teſed as as of the preceding term, gets it 
of the laſt term) the plaintiff flamped by the prothonotary, and 
muſt file a bill of the preceding delivers or leaves it with th; 
term, and then deliver or leave clerk of the papers. 


for the defendant in cuſtody a 


copy of the declaration as of the 


preceding term, and make an 


2 of the delivery thereof. 


urr. 47. 1052. 


N 
% 


Sch. Of declaring when Proceedings are by Original, 


If defendant is in cuſtody of any ſheriff, &c. upon a 
ſpecial capias, then you declare againſt him by deliver. 
ing a declaration only, on treble 1d. ſtampt paper, 

us: 


Surry, to wit. Richard Fenn, late of, &c. yeoman, 
was attached to anſwer John Denn, in a plea of treſpaſs 
on the caſe, and whereupon the ſaid John Denn, by T. 
S. his attorney, complains, that whereas (as in other 
caſes). You donot allege by original, in whoſe cuſtody 
he is; but affidavit of the ſervice is required, and you 


proceed the ſame as by bill afterwards, 


If in cuſtody of the marſhal, declare againſt him in 
the ſame manner, and do not allege him to be in the 
cuſtody of the marſhal. | 


6th. Of the time for Declaring againſt Priſoners. 


B.R. . 

That no copy of a declaration Ne copy of a declaratin 
be delivered to any priſoner in ſhall be delivered to any pri- 
cuftody, before the day of the ſoner, until after the proceſs upon 
return of the proceſi upon which which ſuch priſoner ſhall bt 
the defendant . vas taken or taken or charged in euftody be 
charged in cuſtody, Eaſt. 5 returnable, 

V. GM. l 
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It is ordered, © That from and after the laſt day of 
« this term, in all caſes where a priſoner is or ſhall be 
« taken, detained, or charged in cuſtody by meſne pro- 
« ceſs hereafter returnable, iſſuing out of this court, and 
« the plaintiff ſhall not cauſe a declaration againſt ſuch 
« priſoner, to be delivered to ſuch priſoner, or to the 
« gaoler or turnkey of the gaol or priſon where ſuch 
« priſoner is, or ſhall be detained or charged in cuſto- 
« dy, before the end of the next term, after the return of the 
« proceſs, by virtue whereof ſuch priſoner is, or ſhall be 
« taken, detained, or charged in cuftody ; and (unleſs the 
4e priſoner is or ſhall be in cuſtody of the marſhal) 
« cauſe an aſſidavit to be made and filed with the clerk 
« of the rules of this court, of the delivery of ſuch de- 
« claration, and of the time when, and the perſon to 
« whom the ſame was delivered, before the firſt day of 
« the next term, after the delivery of ſuch declaration, 
« the priſoner ſhall be diſcharged out of cuſtody by 
« writ of ſuperſedeas, to be granted by this court, or one 
« of the judges thereof, upon filing common bail, un- 


Of the laſt rule 
26 Geo. 3. 


« leſs, upon notice given to the plaintiff's attorney, 


« good cauſe ſhall be ſhewn to the contrary: and in 
« cafe of a commitment, or ſurrender to the marſhal, 
« in diſcharge of bail, after the return of the proceſs, 
« and before a declaration delivered, unleſs the plaintiff 
« ſhall cauſe a declaration to be delivered as aforeſaid, 
1e before the end of the term next after ſuch commitment or 
« ſurrender ſhall be made, and due notice of ſuch ſurrender 
* given, the priſoner ſhall be diſcharged out of cuſtody 
« by writ of /uper/edeas, to be granted as aforeſaid upon 

filing common bail ; unleſs, upon notice given to the 
« plaintiff's attorney, good cauſe ſhall be ſhewn to the 
* contrary.” Hil, Term, 26 Geo. 3. 


By this rule (which comprehends the ſeveral ſtages 
of a ſuit on the part of the plaintiff) a priſoner becomes 
ſuperſedeable in the following caſes ; unleſs good cauſe 
be ſhewn to the contrary, viz. 


iſt, If the plaintiff do not declare before the end of 
the term next after the return of the proceſs, where- 
upon the priſoner may have been arreſted, 


2dly. Although the plaintiff declare in due time, 
yet it he do not make, and file with the clerk of the 
9 rules, 


Explanation of 
above r ule. 


As to time of 


As to filing af- 
fidavit with 
cierk ot rules. 
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rules, an affidavit of the delivery of his declaration, 

containing the time when, and perfons to whom the 

ſame was delivered, before the firſt day of the next 

| term after the delivery thereof, the priſoner becomes 

and when not ſuperſedeable ; but it being unneceſſary to make ſuch af. 

* fidavit if the defendant be in cuſtody of the marſha], 
that caſe is excepted in the rule, 


As to declaring 3dly. In caſe of furrender or commitment of a de. 
after a turren- fendant to the cuſtody of the marſhal, after the return 
der, &C. of the proceſs, and hefore declaration, unleſs the plain. 
tiff declare before the end of the next term after ſucl 
commitment or ſurrender, and due notice thereof given, 

the defendant becomes ſuperſedeable. 


Or after an «ſ- If a priſoner dn meſne proceſs eſcape, and is retaken on 

Cape. an eſcape warrant, and in cuſtody of the ſheriff, &c. th: 
plaintiff muſt declare againſt him within two terms aſter 
taken on eſcape warrant. Reg. 6 Ann. B. R. and the 
ſame practice in C. B. 1 Barnes, 285. | 


E. =o „ © „ tw ws of an A. 


If a priſoner eſcapes, his recaption ſhall be looked or, 
as the time of the render from whence the plaintiff i; to 
proceed. Barnes, 382. 
_—_— If plaintiff does not declare in time, the defendant i; 
to ſuperſedeas. entitled to his /uperſedeas. 


ns | 


Exceptions as But if the delay was occaſioned from any treaty of 
10 above rule. compromiſe between plaintiff and defendant, which af- 
ty of — terwards broke off, defendant ſhall not be diſcharged; 
miſe ; for it is for the priſoner's benefit that plaintiff liſtens to 


propoſals of accommodation. 3 Will. 455. 


IL 
which muſt But now by ſame rule, 26 Geo. 3. it is ordered, 
= in writ- « That no treaty or agreement, ſhall be ſufficient cauſe * 


« to prevent any defendant having the benefit of a 
« /uperſedeas for want of proſecution, unleſs the ſame 
i bein writing, ſigned by the defendint or his attorney, 
« or ſome perſon duly authorized by the defendant; 
t and it be therein expreſſed, that proceedings are ſtayed 


e at the defendant's requeſt.” 4 
ot the rule for Generally ſpeaking, the court will not grant plaintiff 47. 


— a rule for time to declare againſt a priſoner. 


But 


But where in a writ againſt three, one was arreſted 
and lay in gaol, and the other two abſconded, the court 
refuſed to diſcharge the priſoner, ſaying, that he mult 
appear for all, or lie in gaol till the other two are out- 
lawed; but in ſuch caſe plaintiff muſt move for time to 
declare againſt him in cuſtody. Eaſt. 12 Geo. 3. 


So, where in an action againſt two, and one defen- 
dant was committed to the Fleet, and charged with the 
action for want of bail, and the other abſconded, ſo that 
the plaintiff was not able to bring him into court by ar- 
reſt, and therefore took out proceſs of outlawry againſt 
him, which unavoidably over-run the time for declaring, 
viz. the two terms; the court thought it reaſonable, as 
the plaintiff could not declare againſt the other, he nei- 
ther being outlawed, nor in court, to allow a further 
time to declare. Barnes, 401. But in ſuch caſe the 
court will expect plaintiff to ſhew, that he has uſed all 
diligence to outlaw the other. Barnes, 396. 


th. General Obſervations on the Declaration, and what 
Perſon in cuſtody may be charged therewith, 


A declaration muſt be ſerved on a priſoner, or left 


with the turnkey, though he has appeared by attorney. 
2 Black, Rep. 786. 


And if a defendant is ſerved with proceſs, or arreſted 
when at large, and becomes a priſoner in the Fleet 
before declaration, the declaration muſt be delivered to 
the turnkey. Barnes, 392. | 


other proceeding and notice in the cauſe. Whitehead v. 
Garber, 1 Str. 248. 


Where the defendant is in cuſtody, the declaration 
muſt be delivered to the turnkey and not into the office, 
4%5W.&M. c. 21. Greenhouſe v. Cleever, 1 Str. 
474. 


. R. 
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As the delivery of a declaration againſt a priſoner to 
the gaoler is good, ſo is the delivery and ſervice of every . . 


95 
Seldom granted 
in 2s 
againſt a pri- 
ſoner; 

except in caſes 
of outlawry; 


in which plain- 
tiff muſt pro- 
ceed with due 


diligence. 


Obſervations as 
to the delivery 
of declaration. 


To whom to be 
delivered. 
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| B. R. C. B. 

Gaoler muſt ac- am gaoler or keeper of a , an gaoler or becher o 

quaint his pri- priſem having received a copy of any priſon having received , 

foner therewith. 4 declaration againſt any pri- copy of a declaration again 
foner in his cuſtody, ſhall ſup- any priſoner in his cuſtody, ſc! 
preſs the ſame, and not deliver ſuppreſs the ſame, or not deliny 
it forthwith unto ſuch priſoner, it forthwith unto ſuch priſon, 
an attachment ſhall be Jour an attachment ſhall be enter 
again bim. Eafl. 5 V. M. againſt bim. 


eee 


How if decla= After an irregular declaration againſt a priſoner, th 
cation de irre- plaintiff cannot declare de novo, unleſs the priſoner is ir 
gular; cuſtody at another perſon's ſuit. Prac. Reg. 328. 


_ Bane 8 : 1 « 
_— F IND 1 


er plaintiff has Nor can he, if he has miſtaken his form of action, a 
miſtaken his the capacity in which he ought to have ſued, make i 
new affidavit and ſo declare againſt him. Bar. 39. 


397 


What perſons Proceſs may be ſerved on a man in cuſtody of th 
2 —5 — marſhal, having ſurrendered himſelf to take the bene: 
able with decla- Of the act for relief of inſolvent debtors, Pry v. Law 
— V 3 Geo. 2. | 
— com. A priſoner, committed for a contempt, cannot he 
mitted fax con- Charged with a declaration without leave of the coun: 


tempt. Prac. Reg. 325. 


A fugitive bo A priſoner ſurrendering as a fugitive, cannot be 
- has furrendered.. charged with a declaration under this act, becauſe no 
| 1 Prac. Reg. 126. 1 Bar. 281. but it ſeem: 
he may be arreſted, Ib. and vide 2 Black. Rep. 970. 
that a 9 ſurrendering himſelf to the Fleet unde 
the inſolvent act, is not a priſoner in the cuſtody of th 
warden, nor liable to be charged with a declaration. 


One in cuſtody One in cuſtody on an attachment, cannot be chargel 
an in execution without leave. Prac. Reg. 825. Bur 


_ has been ſince held, that a perſon in cuſtody, under u . 
attachment for non-payment of coſts, may be charge ¶ u 
Bonafous v. Schoole, 4 D. & E. 316. + 
| by 

or on a criminal A priſoner in cuſtody on a criminal account, canna 
2,1 be charged with a civil action, without leave of th B, 


court. Salk. | 
FOE 354 A perſa 
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A perſon attainted even of high treaſon, may be or attainted of 
Shoes. with a civil action by leave of the court. Ramſ. ish treaſon 3 
den and another v. Macdonald, 1 Wil. 217. £ 


— The court will not give leave to charge a priſoner with or — 
Inty, an action, who has a pardon upon condition of tranſ- condition of 
tered 


rtation, becauſe it would defeat the effect of the par- tranſportationz 
— and render the priſoner incapable of performing | 
the condition on which he was pardoned. Raym. 


848. 


But a priſoner on a charge of felony may be charged rn felon. 
with a /atitat, Daintree v. Juſtice, Hil. 9 Geo. 3. 


If the defendant is in cuſtody of any gaoler, &e. for How to proceed 
feiony, upon producing your affidavit (ſworn before a — 

odge) of the debt, the judge's clerk will give you an or- 

der to detain him; in this caſe affidavit is filed with 

Meſſrs. Provoſt and Webb, and ſue out writ (or if bill 

of Middleſex, with Mr. Braithwaite) as in other caſes ; 

take the writ to the ſheriff, and leave the order; pay 


25, 4d. 


A creditor may lawfully enter a detainer againſt his How if a per- 


zot bt debtor, who is in fact reſident within the walls of the — 
coun. 


Fleet, though he be not there by compulſion. Wilkin- within the walls 
on v. Jaques, 3 T. R. B. R. 392. ol the Fleet. 


iſe not : 

; ſeem: 8. Of the Defendant's Appearing and Pleading. B. 

97⁰. 

t unde 7 af R. 3 c. . 3 
of tht the defendant it in cuff e ſame practice in the Before 

by the ſheriff, a rule to appear Common Pleas = affidavit be- rey to 


and plead muſt not be given be- ing to be filed with the protho- very of decla- 

we affidavit is filed of the de= notary. But if Eafter term is tion myſt be 

livery of the declaration, which the ſecond term, then the affida.. filed, if defends 
aftdavit muff now be filed with wit of delivery muſt be filed 2 
the clerk of the rules before the within ten days. : 
rft day of the next term after 

be delivery of the declaration. 

By Reg. Hil. 26 Geo. 3. 


of tht But if the defendant is in the But if defendant is a pri Not otherwiſe, 
Noch of the marſhal, no affi- with - 4 = no —.— 
perſa Vor. II. Adavit H of 


: 
" 
x 

| 

” 
| 

. 

i 

] 

! 
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OF PROCEEDINGS 


davit of delivery is neceſſary, 
But a rule to plead may be given 
of courſe. And if the decia- 
ration is delivered four days ex- 


When declara- cluffve before the end of term, 
tion muſt be de- and the rule hm and plea de- 


livered to have nanded, (which muſt be done on 
a plea of chat  zbeback of the declaration, ) the 
defendant muſt plead as of that 


term. But if the bill is not 
filed, and copy delivered four 
days excluſide before the end of 
the term, the defendant may 
imparl till the next. | 


If proceſs is returnable the 
firſt day of Eafter or Michael- 
mas term, and the declaration 
be delivered before menſem 
paſchæ or the Morrow of All 
Souls,and affidavit theredf filed, 
the defendant muſt appear be- 
Fore ten days after Eafter or 
. bow if he 
appears within that time he may 
zmparl till the next term, unlej5 
the action is in London or Mid- 
aleſex, and defendant is in pri- 
Jon within 40 miles of London, 
and then though he appears 
within that time he muſt plead 
two days before the gin day of 
that ſubſequent term. Reg. 
Zaff. 5 V. S M. 


If the declaration be deliver- 
ed on er after menſem paſchæ 
or Morrow of All Souls, or in 
Hilary or Trinity, and rules 

Fi ven, if defendant appears two 
days befere the efſoin day of the 
next term he Pall imparl till 

' the next term; but if be does 

not appear within that time, 
rhe plaintiff is entitled to judg- 


ment, ; 


(Ch. xv. 


of delivery is neceſſary ; and in 
fuch caſe the rule to plead i; 
out in eight days inclufrve. 


If defendant is in a common 
aol, and the declaration i; de. 
ivered before the efſoin day of 

the term, the rule is out in four 


days. 


In Zafer and Michaelms 
terms, if the declaration is d. 
livered before menſem paſchz, Wi 
or Morrow of All Souls, th * 
rules to plead are out in ten da 
after the term, except the aftion 
is in London or Middleſex, and 
the defendant a priſoner within 
forty miles, as in B. R. 


And in Hilary and Triniy 
terms if the declaration is dt ho 
livered on or after the «fm 
day of the term, the rull 
to plead are out two days befant vail 
the effein day of the ſubjequat 
term. But if defendant af en 
pears within the time he ug efer 
imparl as in B. R. La © V. Wotic 

M. and Vide 1 Barn, 15% hap 


If the declaration is deliver Ir 
before the effoin day of the ie 
next after the return of th : 
avrit, the plaintiff in ſuch — quu 
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term may give rules, and the de- 
fendant muſt appear and plead 
on or before the expiration of 


the rules, Eaft. 5 M. GM. 


In caſe of a priſoner in the Marſhalſea, demand of when demand 
plea is neceſſary, but not ſo if defendant is in cuſtody of of plea neceſ- 
the ſheriff, 1 T. R. 591. f ſary. 


A priſoner may, any time pending the action, and be- Priſoners may 
fore final judgment, file ſpecial bail, and juſtify ſame, — — — 
and have a ſuperſedeat, if in the cuſtody of the ſheriff; in —— 


if in cuſtody of the marſhal by a judge's order only. diſcharged. 


N. B. A juſtification in vacation before a judge, is 
ſufficient upon notice. 


If a defendant in cuſtody, file his plea with the clerk When priſoners 
pf the papers, or enter it in the general iſſue book be- —＋ 1 — 
ore any plea be due; for example, if the declaration be 
delivered ſo late in term that the plaintiff is not entitled 

o a plea until the following term, and yet the defendant 
oluntarily pleads in the ſame term, he muſt give no- 

ice thereof to the plaintiff's attorney, otherwiſe ſuch 

plea will be a nullity. Themas v. Pritchard, 4 T. R. 

564. 


7 a L = od SY E 
- rr. U 


But in general a priſoner need not give notice of his 
aving filed a plea; and what was ſaid by the court in 
he above caſe, can only apply to caſes where the de- 
endant pleads out of time. In that caſe the defendant 
dad a right to imparl until the next term: but he 
hoſe to file a plea in the ſame term, of which he gave 
o notice to the plaintiff. And if a defendant mean to 
vail himſelf of a plea which is filed before the time, 
hen by the rules of the court he is compellable to plead, 
de muſt give notice of his plea. But in this caſe the 
efendant pleaded in the regular time, and therefore no 
otice of it to the plaintiff was neceſſary. Ruſbolm v. 
hapman, 5 T. R. 474+ 


If the defendant does not plead (no demand is neceſ- 
ry) within the time, ſign judgment, and give notice of 
quiry to the priſoner or turnkey, and proceed againſt 
H 2 him 


Within what 
time plaintiff 
muſt proc 

after declaration 
to trial and 
zudgment. 


Fow on a fur. 
render after de- 
elavation. 


Within what 
time to proceed 
to extcution, 
after trial in ge- 
neral caſes. 


How in caſes of Obtained, ſhall be accounted one, in caſe no writ cf «-ii 
writ of error or ror be brought, or injunction obtained; and in ſuch ca: 


in junction. 


In caſe of ſur- 
render. | 
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him as in other caſes (excepting that he muſt be pro. 
ceeded againſt to final judgment, within three terms), 
See poſt the rules Eaſt, 8 Geo. 1. and 26 Geo. 3. 


But if you forget to ſign your judgment on the firſt 
rule given to plead, you may in the next term give 2 
freſh rule (no demand is neceſſary), and for want thereof 
ſign judgment when the rule expires. 


C. Of Proceeding againſt Priſoner to Trial and 


Execution. 


In all caſes after declaration dehvered, unleſs the 
plaintiff proceed to trial on final judgment, within thre: 
terms after ſuch declaration delivered, (if by the courſ: 
of the court the plaintiff have it in his power ſo to pro- 
ceed, and of which three terms the term wherein the 
declaration is delivered ſhall be accounted one, ) the de- 
fendant becomes ſuperſedeable. | 


In caſe of ſurrender in diſcharge of bail, after declz 
ration delivered, unleſs the plaintiff proceed to trial a 
final judgment within three terms next after ſuch fur 
render, and due notice thereof, (if, by the courſe of the 
court, the plaintiff have it in his power ſo to proceed, o 
which three terms the term wherein the defendant (ur 
rendered ſhall be accounted one,) the defendant become: 
ſuperſedeable. 


Irre . . 4 \ 
NS OR On nnr . N 1 2 ; 
a 


In all caſes after trial had or final judgment obtain«l 
againſt any priſoner, unleſs the plaintiff cauſe ſuch pr : 
ſoner to be charged in execution within two terms net Wi 
after ſuch trial or judgment, (of which two terms tit 
term wherein ſuch trial ſhall be had, or final judgment 


within the like ſpace of time next after the judgment 
athrmed, the writ of error non- praſſed or diſcontinued, a 
the injunction diſſolved, including the term of ſuch nz 
firmance, non pros, diſcontinuance, or diſſolution, ) db 


priſoner becomes ſuperſedeable. 


In caſe of a ſurrender in diſcharge of bail had, 6 


final judgment obtained, unleſs the plaintiff — 0 
| efendu 
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defendant to be charged in execution within two terms 
next after ſuch ſurrender, and due notice thereof, (of 
which two terms the term wherein ſuch ſurrender ſhall 
be made ſhall be taken to be one, if no writ of error be 
depending, or injunction be obtained; and in ſuch caſe 
within the like ſpace of time next after the judgment be 
affirmed, the writ of error non-proſſed or diſcontinued, or 
the injunction diſſolved, including the term of ſuch af- 
firmance, non pros, diſcontinuance, or diſſolution,) the 
priſoner becomes ſuperſedeable. R. 26 Geo. 3. B. R. 
8 Geo. 1. C. B. | 


For the better underſtanding of this rule, it may be 
proper to ſtate the proceedings. If the declaration is 
delivered in Hilary term 1791, the plaintiff muſt ſign 
final judgment the laſt day of Trinity term, and charge 
defendant in execution the laſt day of Michaelmas 
term (unleſs error or injunction). 


In country cauſes, and alſo in ſuch as are tried at the 
ſittings after term in London, and Middleſex, the two 
terms allowed a plaintiff for charging the priſoner in 
execution after trial, muſt be computed from the term 
wherein the diftringas juratorum is returnable, inclu- 


tot 


Conſtruction of 
rule as to the 
time. 


ſively to the end of the following term, after which the 


defendant will become ſuperſedeable, if not charged in 
execution. Thus if a plaintiff proceed to trial at the 
Lent aſſizes, the defendant will become ſuperſedeable 
immediately after the following Trinity term; or if at 


the Summer aſſizes immediately after the following Hi- * 


lary term, if not previouſly charged in execution; but 
ſhould a plaintiff proceed to trial at the fitting within 
term in London or Middleſex, the defendant muſt be 
charged in execution in the following term, or he will 
become ſuperſedeable. | 


Although it become impoſſible for the plaintiff to 
proceed to trial within the time directed by the rule, 
yet the defendant is not ſuperſedeable until three terms 
have fully elapſed. See rule and order K, B. 296. 


Notice of trial to a turnkey good, in an aQion againſt 
3 priſoner, Str. 248. 


H 3 Her 


U 
* 
ol 

4 
— 

Md 
oy 
5 
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vo 


Q. If entry in 
neccſſary. 


ſary on the maſter's certificate, and refuſed to diſcharge 
the priſoner for want of ſuch entry. 


Of entering 
committitur on 
record. 


OF PROCEEDINGS 


D. How to charge in Execution. 


in Cuſtody of Sheriff. 
Having entered, docketted, and filed your judgment 


of record, ſue out a ca. ſa. as in other caſes, and get 
warrant thereon, which lodge with the gaoler in whoſe 


cuſtody. defendant is, 


If in Cuflody of Marſbal or Warden. 


B. R. 
Get rule of clerk of rules fer 
marſhal to acknowledge defen- 
dant to be in his cuſtody ; ſerve 
fame on marſpal, wwho will 
make out ſuch acknowledgment ; 
apply to clerk of treaſury for him 


te enter up final judgment on the 


roll; pay 25. 3 make out com- 
mittitur on flip of parchment 
wr/tampt ; take it o the clert 
of judgments, and file it with 
him, who will enter it on the 
roll; it is uſual adi to enter 
it in marſhal's book at clerk 
of judgments. Defendant then 
Stands charged in execution. 


There is a book kept in the K. B. office, called the 
MarſhI's bock marſbal's book, in which are entered the names of pet. 


Cu. XV, 


„7%SFEE!1 b ETT7,.”- 


C. B. 

Make out habeas corpus 2d 
ſatisfaciendui on @ 55. Hang, 
get it figned by prothontary, 
pay 15. 44. ; ſealing 70. ; pro. 
cure judge s fiat thereon, (48. 
take it to clerk of papers at th 
Fleet, four days before r:tun 
thereof, pay gs. 2d.; apply 1 
clerk of treaſury to enter fra 
Judgment on roll, pay 25. ; p 
officer for bringing up defin- 
dart 105. 6d.; crier 15. ; ,. 
condary 108. 


Ma TED OOO. VE . E r 


R 


ſons charged in cuitody previouſly to their being ſo 
charged. But this is a book of no authority, and only 
meant for the marſhal's convenience, that he may te- 
dily ſee what perſons are charged in cuſtody ; ſo that i 
is (in truth) only a memorial of the defendant's being 
charged in cuſtody of the marſhal, and not the cauſe or 
foundation of ſuch charge and detainer. Hutchins v. 
Kendrick, 2 Burr. 1049. "I his has been adhered to in a 
late caſe before Lord Kenyon, and he held it not necel- 


The committitur muſt be actually entered on recorl 
before the end of the ſecond term, 2 Str. 1215. Ur 


win v. Kercheffe, 4 Burr. 1841. 
; ; Defendant 


Szc. III. AGAINST PRISONERS. 
Defendant diſcharged out of the cuſtody of the 


marſhal, becauſe there was no acknowledgment by him 
of the defendant's being in cuſtody in the term in which 
he was charged in execution. Fiſber v. Stanhope, 1 Trin. 


Term, 464+ 


The plaintiff muſt give notice of his having aban- 
doned a former committitur which is erroneous, before 
he enters a ſecond, rectifying the miſtake. Topping v. 
Ryan, 1 T. R. 227. 


The plaintiff ſhall have every day in the ſecond term 
to charge a priſoner, 2 Wil. 380. C. B. 


18 2d 

amp, The defendant a priſoner, applied to be diſcharged by 
tary, ſuperſedeas for want of being charged in execution 
(05 within two terms after judgment. The plaintiff ex- 


cuſed himſelf by the delivery of a ca. /a. to the gaoler, 
within due time. But the court held that to be inſufh- 
cient. The ca. ſa. ought to have been delivered to the 
ſheriff, and the ſheriff's warrant to the gaoler, Bar. 
389. C. B. | 


If defendant, a priſoner, brings a writ of error, plain- 
tiff has no need to charge him in execution the ſecond 
term after the judgment, 2 Wil. 380. C. B. 


«a 
N er . n 


dants in the King's Bench, and one of them bring error 


n 


the other defendant in execution, till the record be re. 
mitted into the court of K. B., notwithſtauding the writ 


— of error might have been quaſhed immediately, becauſe 
hoes not brought by both the defendants. Laroche v. Waſ- 
— * brough and another, 2 T. R. 737. 


In ſuch caſe where the judgment was affirmed in the 
Exchequer Chamber, and cofts given of the writ of er- 
ror, and both defendants were taken under writ of exe- 
cutionon the whole ſum, including the coſts of the writ 
of error, as well as the original ſum recovered, this 
court permitted the plaintiff ro amend his committityr in 
execution as to the defendant, who did not join in the 
writ of error, by altering it to the original ſum recovered. 


| H 4 E. Of 
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Of neceſſity of 
acknowledg- 
ment, 


Of the notice of 
abandoning a 
committitur. 


The whole of 
ſecond term al- 
lowed to charge 
priſoner. 


What ſhall be 
deemed a ſuth- 
cient excuſe for 
not charging 
priſoner in exe- 
cution jn time. 


If the plaintiff recover a judgment againſt two defen- How if judg- 
ment againit 
two, and one 


in the Exchequer Chamber, the plaintiff cannot charge brings error. 


104 


. 
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e n 


E. Of the Super/edeas. 


If plaintiff do not declare and file affidavit of ſervice 
of declaration, and proceed to*trial, judgment, and exe. 
cution, in manner and within the times limited by the 
rules of court as above reſpectively preſcribed, defen, 
dant may obtain his diſcharge by fuperſdeas 


How to obtain Super/edeas. 
iſt. For want of Declaration, 


If Defendant in Celan of Sheriff 


B. R. C. B. 
Get certificate from gaoler o Get certificate from gaoler 
the cauſes be is charged with, « the cauſes — ha 7 nk, 
and affidavit of gaoler's figning with; take out ſummons to ſbrw 
fame ; take out judge s ſummons cauſe why defendant ſbould ny 
N ir ayes of 
perſedeas ſhould not iſſue for claration ; ſerve ſame on plain. 
defendant's diſcharge; ſerve ſame tiff*s attorney, three ſummanſi 
an plaintiff” s attorney ; one fum- are neceſſary. If no attendanct 
mons only is neceſſary ; if he neg- on either, make affidavit of ſer- 
te# attending, make affidavit of wices and of your own attend- 
fuch ſervice and attendance on ance. 
your part, and judge will make 
ax order for ſuperſedeas on de- Get judge's fiat, carry it is 
Sendant"s filing common bail; filazer's aube figned original 
take ſuperſedeas to ſheriff, who aurit, to be filed. Take ſuper- 
evill diſcharge 2 Whole ſedeas prepared and ingraſci 
expence about 85, 9d. with you, and filazer will fign 
f fame, but you muſt firſt enter ap- 
If by original, and defendant pearance with him as in a cen- 
in cuſtody of ſerif, get the order mon caſe. 


9 


enn een 


re. 


4 AE 1; 


as above, an appearance 
avith the , aud he awill 
make out ſuperſedeas; get it 
figaed and ſealed. ; 


Hf in 6 „ be 
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If Defendant in Cuſtody of Marſbal or Warden. 


B. R. C. B. 
If in cuftody of marſhal go % If in cuſtody of warden af 


ice : l 

lerk s in K. B. priſon to clerk of papers in Fleet for t 
Le» 6 5 1 op pate of cauſes with cauſes defendant is charged 
the Faohich he is charged; take out with, then preceed by ſummons 
en. 


men, and on plaintiff*s at- as before to obtain ſaperſedeas, 
torney not — will _ is always neceſſary in 
make order : or common bail be- this court for defendant's di 
ing filed, and upon certificate charge. 
thereof from clerk of common 

bails, marſpal will diſcharge 
defendant without any ſuperie · 

deas. 


DF 


Formerly in obtaining the /uper/edeas, it was neceſſary Certificate from 


— be get certificate from the elerk of the declarations if <7 of duct 
be | in B. R., or from prothonotary in C. B., that no bill or ceſſary. 

4; ns declaration were filed in that office againſt defendant, 

4. : but that ſeems now unneceſlary, 1 Str. 474. 

au- 5 

% 11 all the above caſes when common bail filed, or ap- 

. pearance entered, file memorandum of warrant accord- 


ad. For want of Proceeding to Trial, Fudgment, or Exe- 
cution, 


The manner of procuring defendant's diſcharge for 
want of plaintiff's proceeding to trial, &c. is very nearly 
ſimilar to the mode above mentioned, according as pri- 
ſoner may be in cuſtody of ſheriff, or of marſhal, or 
warden, only the ſummons muſt be drawn agreeable to 
the fact, and three ſummonſes in caſe of non-atrend- 
ance will be always neceſſary. Alſo in C. B. ſuperſedeas 
muſt be ſigned by prothonotary, inſtead of filazer, 


If 2 plaintiff do not proceed to trial or judgment Not entitled to 
within three terms againſt the defendant (a priſoner), — 
the latter is not entitled to be diſcharged, until the expi- Ad term. 
3 third term. Thomas v. Prichard, 4 T. K. 

4» 


OBSER- 
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OBSERVATIONS 
On the Superſedeas—when Pr:foners entitled to iti 
SAYS Het, Sc. 


Plaintiff muſt By the rules above-mentioned of 26 Geo. 3. in B. R 
eed accord- and 8 Geo. 1. in C. B., the particular times of proceed, 
Gee. J ag 8 ing are pointed out, and if plaintiff does not ſtrictiy a 
Geo. 1. or de- here thereto, defendant will be entitled to his diſcharge 
tendant will be by /yþer/edeas, and the terms are always reckoned inclu. 
” five. Davis v. Hale, Bar. 279. Huggins v. Bainbridg, 


Bar. 383. 


Except incer- But this is upon the ſuppoſition that the plaintiff 

tain caſes. capable of procceding within the time ſpecified, for if by 
the act of the court or of the defendant himſelf, |; 
mould be prevented, no advantage by ſuperſedeas is to b 
taken. | 


As when pre- As if the court delay giving judgment on demurrer, 
vented from or the like, or aſſize only held in the county once a jeu. 


_—_— Huggins v. Bainbridge, Bar. 383. 


court; | 
or writof error; Or defendant brings a writ of error, or files an in 
junction. Garratt v. Mentill, 2 Wil. 380. 


e « ©a - of 


* 
— 


or bad plea; Or pleads a plea, found bad on demurrer. Bibbin:n, 
: Mantill, 2 Wil. 378. 


But if he brings a writ and puts in bail, he may b 
diſcharged on ſuperſedeat, Bar. 499, Roe v. Whitehead 
for the bail will be liable. 


or being obliged So, if it be a joint action, and one defendant be: 
to outlaw a de- priſoner, and againſt the other plaintiff is obliged t 


; proceed to outlawry, as he cannot declare till the latte he 
be outlawed, he ſhall be excuſed for not proceeding Þ 
againſt the former, but muſt take out rules from tim 
to time, for time to declare, Knight v. Parker an6 
another, Blac. 759.; and muſt alfo uſe all due diligens 
Tracy v. Garmfton, Bar. 296. Linthawaite v. Big b. 
Bar. 298. Williams v. Mainwaring, Bar. 401. 5 


by 
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So, if there be any treaty of compromiſe between 
plaintiff and defendant, this ſhall excuſe, Walter v. 


Stewart, 3 Wil. 456. 


; (<A 3 or CTIA. - = - ds wa * "+ 6 5 11 


writing. 


* Or if defendant has eſcaped after render, for then the 
V 2d. time of recaption ſhall be dee med the time of render. 
— Mabfon v. Butler, Bar. 382. 


But it is not an excuſe for not charging in execution, 
that ca. /a. was delivered to gaoler in due time; it ought 
to be delivered to ſheriff, and ſheriff's warrant to gaoler. 
Poole v. Cooke, Bar. 389. 


When a priſoner is ſuperſedeable, he ſhould take ad- 
yantage of it in due time; for although it is a rule that 
a priſoner once ſuperſedeable is always ſo, yet that rule 
only holds ſo long as he remains in the ſame cuſtody, 
and under the ſame proceſs; for if a priſoner on meſne 
proceſs be ſuperſedeable for any irregularity, (as for not 
declaring or proceeding to trial or the like,) and does 
not take advantage of it before he is charged in execu- 
tion, he cannot afterwards avail himſelf of it, being then 
in cuſtody under a different proceſs. Roſe v. Chriſt 
field, 1 D. & E. 591. n. 


an in 


But plaintiff cannot charge him in execution after he 
has obtained the ſuper/edeas though before he is diſ- 
charged by virtue thereof, Kirk v. Burrowes, Bar. 375. 
Webb v. Dorwell, Bar. 400. ; provided defendant has 
2 the order, otherwiſe he may, Clayton v. Stapp, 

ar. 379. 


e . andlt od i th bh 


be! 
re 1 For where a priſoner applies on a mere irregularity, 
"Latte he is in the ſame ſituation with any other defendant, and 
eedin mult come in time and do what he ought on his part. 


Robertſon v. Douglas, 1 D. & E. 191. . 
Thus if a declaration be delivered againſt a priſoner 
as ſuch, after he has obtained a ſuperſedeas, it is irregular, 
but unleſs he apply to the court in due time, fubſe- 
quent proceedings will not be ſet aſide; the application 
2 ſhould 


But now by 26 Geo. 3. this compromiſe muſt be in 


or eſcape of de- 
fendant, 


But not by de. 
livery of ca. ſa. 
to Sadler. 


If priſoner ſu. 
perſedeable, 
when he ſhould 
take advantage 
of it. 
Explanation of 
the rule once 


ſuperſedeable, 
always ſo. 


Priſoner muſt 
complain of any 
irregularity in 
firſt inſtance. 
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ſhould be made immediately. Gelegan v. Harper, 1 H. 
B. 251. Hutchins v. Kenrick, Burr. 1048, : 


When fuper- 80, a priſoner ſuperſedeable is only ſo with reſpe i 
ſedeable, o the plaintiff himſelf ; not to third perſons, for by then, 
ions he fo long as he is in actual cuſtody, he may be charged i 
he ; 7 8 
execution, Burr. 1048, Hutchins v. Kenrick. 


And only to plaintiff himſelf in that cauſe in whic 
he is ſo ſuperſedeable ; for he may be charged in execy. 
tion in another action, for 2 different cauſe at the ui 


of A. Grub v. Crick, Bar, 500, 


Of plaintiff's If a priſoner he ſuperſedeable for want of declaration 
eiſconnnuing on but not ſuperſeded, plaintiff cannot diſcontinue, anf 


charge defendant with a new writ for the old cauſ 
new declara= Peck v. Adams, Bar. 396. 


en. 


Nor can he after a ſuper/edeas, hold him again to bai 
in another action for the ſame cauſe. Meredith v. Barr 


Bar. 393. 


So, after judgment reverſed on writ of error, plain. 
tiff cannot charge defendant with a ſecond declaration, 


Peachey v. Bowes, 368. 499. 


Nor after judgment recovered, can he charge hin 
with declaration in an aCtion of debt on ſuch judgment, 
inſtead of charging him in execution. Childs v. Prow, 
Bar. 390. 


But he may diſcontinue, and proceed on a comma 
unbailable action for the fame cauſe. Culme v. Ding, 
Bar. 392. 


How if he has So if plaintiff has ſued in a wrong capacity, or mil 


miſtaken his taken his action, if he has only one cauſe of action, be 


— cannot make a new affidavit and charge defendant with 


action. a freſh declaration for the ſame cauſe, though in a di- 
ferent form; but if he has a different cauſe of action 
againſt him, he may charge him with it, though orig- 
nally taken in 8 the wrong cauſe, Ala x 
Hepkins, Parſons v. White, Bar. 391. 


Th 


f 


rc. II. AGAINST PRISONERS. 


The defendant having been diſcharged by /uper/edeas 
Wor judgment, is not finally diſcharged, but atter judg- 
8 ent is ſubject to be taken in execution. But where a 
eſendant is ſuperſeded after judgment, for want of be- 
cg charged in execution, his perſon cannot afterwards 
e taken in execution, Bar. 376. C. B. 

A defendant who has been ſuperſeded for want of be- 
ag charged in execution, cannot be held to ſpecial bail, 
n an action brought upon ſuch former judgment; but 
ter judgment obtained in ſuch ſecond action, he may 
charged in execution. Blandford v. Foote, Cow. 72. 
eit v. Kerfawill, Bar. 376. {may v. Dewin, 2 Blac. 
82. 


A /uper/edcas obtained after judgment, cannot be 
pleaded in bar to an action on ſuch judgment. Toppin 
. Ryan, 1 D. & E. 273. | 


Where a priſoner in execution is diſcharged by the 
conſent of his creditor, upon giving a freſh ſecurity to 
ſatisſy the judgment, and that ſecurity is afterwards ſet 
aſide on account of a mere 8 the judgment is 
atisfied, and cannot be ſet off againſt a demand of the 
riſoner. Jaguet v. Withy, Ib. 557. 


And if defendant be diſcharged out of execution on 
erms not afterwards complied with, plaintiff cannot re 
ſort to the judgment again, and charge defendant's per- 
ſon in execution, Figers v. Aldrick, Burr. 2482. 


F. Of Proceeding by and againſt Priſoners hav- 
ing removed themſclves, when charged with 
Procels. 


or mil- 

tion, he ' 8 4 

nt with If a prifoner in the Mar/hal- 
1 2 dif ſea on meſne proceſi, remove 
action himſelf to the Fleet before the 
, orig Plat i has declared againſt 
Al th 4 bin, the plaintiff then muſt de- 
clare in C. B and cannot pro- 


ced further in B. R., unleſs be 
Brings the defendant back there 


by 


C. B. 
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When defend. 
ant can be taken 
in execution 
aftei ſuperſe - 
deas; 


or held to ball 
in an action on 


the judgment. 


When ſuperſe - 
deas pleadable 


to action on 


judgment. 


What ſhall be 
ſatis faction of 


judgment. 


Fa priſoner in the Fleet re- 


move: himfelf to the Marſbalſea 
2 the plaintiff bas declared, 
the plaintiff muſt declare in B. 
R. and cannot proceed further 
in C. B. une: he brings the 
defendant back by habeas core 


pus ad reſpondendum, 
And 


1 * _ 


— * 
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OF PROCEEDINGS 


by habeas corpus ad reſpon- 
dendum, but he has his election, 
and may do either. Sherſon 
v. Hughes,5 D.& E. 35. 


But if a priſoner in the cuſ- 
tedy of the marjhal, after being 
charged with a declaration in 
Z. R., removes himſelf to the 
Fleet, the plaintiff muſt proceed 
to judgment in B. R., and then 
bring the defendant back by ha- 
beas corpus ad ſatisfaciendum, 


to be charged in execution in 


B. R. 


And note, that if upon the 
defendant's removal from B. R. 
to C. B., before plaintiff has 
declared, the plaintiff does not 
declare within the two terms, 
(wide the rule Hil. 26 Gee. 3. 
ante,) the defendant's applica- 
tion for 'a ſuperſedeas muſt be 
made to C . B . 


But if he removes _ be- 
ing charged with a declaration, 


(and not brought back by ha- 
beas corpus,) then plaintiff 


muſt proceed to judgment in 


C. B., and may carry him back 
by habeas corpus to charge him 
ia execution, and for want of 
being charged in execution in 
due time, Sc. he mult apply for 
a ſuperſedeas t B. R. 


Ich. XY, 


And if a prifoner in the Flin 
charged with a declaration in 
C. B. removes himſelf afir. 
wards to the Marthalſea, the 
Plaintiff muſt proceed to judy. 
ment in C. B., and then cary 
him back by habeas corpus ad 
ſatisfaciendum, to charge hin 
in the Fleet. 


And note, that if upon defen- 
dant's removal from C. B. u 
B. R., before the plaintiff ba: 
declared, the plaintiff does nt 
declare within the tawo terns, 
the defendant's application far 
a ſuperſedeas muft be 50 B. R. 


But if he removes after bi- 
ing charged with a declaratien, 
{ and not brought back by ba- 
beas corpus), flaintiff- muſt 
proceed to judgment in C. B. 
and may then carry him bac 
by habeas corpus, to charge 
bim in extcution, and for want 
of being charged in execution in 
due time, Sc he mf apply fir 
a ſuperſedeas in C. Þ, Bar. 


384, 385. 


How ita writ of Tf two writs of habeas corpus iſſue, the one out of B. R. 
habeas corpus 


iNucs fro! each and the other out of C. B., where the perſon is in gao), 
court. the writ which is firſt ſerved ſhall have the body, and 
the priſoner may afterwards by another writ remove 
himſelf into the other court; but then he muſt plead firſt 
After removal A priſoner ſurrendered by bail was ſuperſeded, becauſe 
be muſt be charged in the ſame court after he had removed him- 
charged in that 
ere, 2 8. 1183. N 
moved. Motion 


2c. III.) AGAINST PRISONERS, TT 


Motion for a /uper/edeas for want of a declaration in — removed to 
B. within two terms. Defendant committed to the — 
— . . * 4 . . Procets in K.B. 

leet (charged inter alia with a bill of Middleſex at the declaration 
Maintiff's ſuit) before declaration delivered, and after- muſt be in C. B. 
WS ds the plaintiff delivered a declaration in the King's 

WB -nch at the Fleet, and not a declaration in C. B. which 


eclaration, being delivercd, after the defendant had re- 


Fl 


i 


WE. ved to the Fleet, as a declaration of the King's Bench, 
ie court held as null and void, and made the rule ab- 
carry lute, Bar. 402. 
us ad | 
' bin Plaintiff having made affidavit of his debt in B. R. when this 


rreſted defendant by /atitat indorſed for bail. Defen- be without freſh 
Jant removed himſelf to the Fleet by habeas corpus, — 
harged with this /atifat; and plaintiff declared againſt 
lim there without making a ſecond affidavit, on which 
lefendant moved to be diſcharged on a common appear- 
nce, inſiſting, that in order to hold him to bail regularly, 


erm, plaintiff ought to have made an affidavit of his debt in 
4 is court, and procured it to be indorſed on the declara- 


jon, according to the rule 8. Geo. 2. A rule was made 
oſhew cauſe, which was diſcharged, the court being of 
pinion, that the rule of court extends only to caſes 
here a declaration is the firſt proceeding, and not to 
is caſe. Sampſon v. Warren, Bar. 75. 


The King by his prerogative has a right to ſue in The King may 


. 8. what court he pleaſes, and to impriſon his debtor in the fue or impriſon 
back 1 h lib h h 5 (t d: his debtur 
p20] for the county or liberty where he is arreſted; and here he 


another perſon cannot charge him and remove him by pleaſes. 
babeas to another priſon. Sandys v. Spivey, Bar. 388. 


In caſes of ſuperſeding actions by reaſon of plaintiff's Proceedings 
ot proceeding againſt priſoner in time, the being turned muſt be in fame 
X time notwith. 
dyer from one cuſtody to another makes no ditference, ſtanding re- 
but is always conſidered as the continuation of the ſame moral. 


uſtody. Burr. 439. 


For further information 'hereon, ſee Ch. 18. ſec. 3. 
title Habeas Corpur. 


* r > — . 


— anne 


IST 


—_— 


MW NETS a 
„ —— 08 3 93 9 


Explanation of In the former volume of this work (Ch. 4), the doe. 


— 


tiff after he has recovered judgment, does not proceed 


Weceflity of * 
ſuing out ca. ſa. 


der him within that time in diſcharge of themſelves, i 


may be remembered, that when the defendant in com. 


[ 1t2 1 


SECTION IV. 


Of Proceedings againſt Bail upon their Recogyl. 
; Zance. | 


trine of bail has been treated of and explained, and i 


ptrance with the condition of the bail bond given to th: 
ſheriff, appears to the action, bail above or ſpecialbail,z 
it is called, are put in, who enter into a recognizance u 
the plaintiff, Whereby they undertake, that if the 
defendant be condemned in the action, he ſhall ſatich 
plaintiff the coſts and condemnation, or ſhall rende 
himſclf a priſoner, or that they will do it for him. (Se 
Vol. I. p. 149.) | 

But this 1s only upon the ſuppoſition that the plaintif 
ſhould not be able to take the defendant in execution, 
and to get ſatisſaction from him either by his paying the 
debt, or by having his body in cuſtody ; for if the plain. 


againſt the perſon of the defendant, but on the contrary 
take out execution againſt his goods or lands, by fer 
facias or eligit, he has made his election, and the bail at 
diſcharged. 


Whenever therefore plaintiff intends to reſort to the 
bail, his execution muſt be by cupias ad ſatisfaciendun 
againſt the principal; which ſhews he would have thx 
body till ſatisfaction is made; and this writ of a. /. 
muſt be returned by the ſheriff, with a non eff invent 
for the bail are of courſe liable only on failure of ther 
principal. This writ amounts to a demand on deter- 
dant to pay or ſurrender himſelf a priſoner, which if no 
done by the return thereof, or if the bail do not ſurren- 


is preſumed that they are ready to pay the debt or d- 


mages recovered, - IG. 


If the bail refuſe ſo to do, their recognizance is thet 
forfeited, they are ſaid to be fixed, and plaintiff may * 
Cee 


: 
: 
: 
: 
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sse. IV.) OF PROCEEDINGS AGAINST BAIL. 


ceed againſt them either by action of debt upon the recog- 
nizance, or by writ of ſcire facias, * Whereby the ſhe- 
« riff is commanded to make known to them the judg- 
« ment recovered, and the force and effect of their re- 
« cognizance entered into, that the defendant has not 


Su. « ſurrendered himſelf to the priſon of the marſhal of 
« the Marſhalſea or Fleet (as the caſe is), and therefore 
« they appear in court, and ſhew cauſe why the plaintiff 

doc x ſhould not have execution againſt them, for his debt 

nd it « and damages recovered.” 

com. 

0 the 

ail n Of the previous Steps of entering Recognizance, and ſuing 

ce to out Ca. ſa. 

f the 

atich As the proceedings againſt the bail are founded upon 


the recognizance forfeited, it ſhould regularly be a pre- 
vious ſtep, whether plaintiff proceed by ſcire facias or by 
action of debt, to get the recognizance of bail firit 


docketted, 


ng the I ſay it ſhould regularly be, becauſe the forfeiture of 
plain- the recognizance is the ground of proceeding ; but yet, 
ocerd in point of practice, it is often not done until after the 
ntraſ writ againſt the bail is ſued out; and indeed, ſhould the 


defendant plead nul tiel record of the recognizance, it 
is ſuſficient if the roll be carried in any time before the 
replication z but it is moſt ſafe and proper to get it 
done in the ſirſt inſtance. 


to the 

rendun In C. B. The filazer upon being requeſted will enter 

ve k the recognizance and get it docketted, 

ca. ſi 

ventuh In Br R. the attorney does it. 

f ther 

3 Get roll of the term of which declaration is of, at 
1 


Mr. Way's office : make a docket paper thus; —“ The 


* entry of Thomas Smith, gentleman, one, &c. of Mi- 
op chaelmas Term 35th of George the Third.” 
2 ſſ. Recognizance of bail for C. D. at the 
uit o BR 5 : 6 
15 then Roll. 273 
ay pro, I you have before carried In rolls of that term, ſay, the further en- 
cecd [7 of, cc. 


Vol. II. "9h Enter 


entered on the roll which muſt be carried in and 
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Recognizance 
to be entered, 
and ca. fa. ſued 
out, Whether 
proceedings by 
action or ſc. ta. 


How recogni- 
zance entered. 
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Form of entry 
oi recognizance 


c behalf, ould be made of their, and each of ü 


How ca. ſa, ſued 


Out. 


Irs teſte and re- 
turn. 


OF PROCEEDINGS AGAINST BAIL. ICh. xy. 


Enter on roll ny?morandum of term declaration is ai 
then copy declaration, and afterwards recognizance d 
bail. Carry roll to clerk of judgments, he will ente 
recognizance, and mark roll; pay 3s. for the dock, 


then carry it to the treaſury chamber and file it, 


The form of the memorandum is the ſame as uM 
making up the iſſue (vol. I. 384.), and after the declan. 
tion is gone through, then go on thus; “ And the (i 
« CD. by John Palmer his attorney, comes and de. 
« fends the wrong and injury, when, &c. and then. 
c upon E. F. of Charing Croſs in the county « 
© Middleſex, mercer ; and G. H. of Fleet-ſtreet in i 
ce city of London, grocer, (deſcribing the bail as in tt 
« recognizance,) came into the court of our Lord i: 
« King, beſore the King himſelf, at Weſtminſter, in th: 
« proper perſons, and became pledges and manucapton,i 
« and each of them became pledge and manucaptor iii 
« the ſaid defendant, that if it ſhould happen that ti 
« ſaid defendant ſhould be condemned in the p 
« aforeſaid, then the ſaid manucaptors granted, MM 


each of them did grant, that all ſuch damages, coi: 


« and charges (if the action be in debt, and judgme 
tc be recovered on a verdict, ſay, did grant, that as vMI 
« the ſaid debt, as all ſuch damages, coſts, and char 
„or if in debt, and judgment was by default, ll 
« did grant, that as well the ſaid debt, as all damags 

« as ſhould be adjudged to the ſaid plaintiff in . 


D 1 


« lands and chattels, and to be levicd to the uſe of ! 
« ſaid plaintiff, if it ſhould happen that the defcal:l 
« ſhouſd not pay the ſaid plaintiff, or render himſe 

© 0; that occaſion, to the priſon of the marſh i 
e the Marſhalſca of our ſaid Lord the King, befor! 


„% King himſelf.“ 


Beſides making an entry of the recognizance, an 
of captas ad ſatisfaciendum againlt the principal muli 
allo ſued out, and returned un eff inventus, 


If proceedings be by bill, eight days between teſte 
return of ca. /. is ſuilicieut; if by original, 15. 


Ste. IV.] OF PROCEEDINGS AGAINST BAIL. 
Care ſhould be taken that the ca. /a. does not bear 


teſte of a term prior to that in which judgment is ſigned 
againſt the principal ; as all proceedings againſt the bail 
thereon will be irregular. Gawler v. Folly, 1 H. B. 74. 
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The 2a. fn. is left in the ſheriff's office, and muſt be Hos leſt in he- 


Yeft there four days before the return; ſheriff then re- 
turns it non eff inventus. 


There is no attempt in point of fact to find the prin- 
cipal on this ca. ſa. but it is merely as a warning that 
plaintiff means to proceed againſt the bail ; or rather the 
ca. ſa, againſt the principal being left in the ſheriff's 
office, is as notice to the bail, that the plaintiff will pro- 
ceed againſt the perſon, and it is incumbent on the bail 
to ſearch whether any ca. ſa. be leſt in the office, Burr. 


Rept. 4 pt. 1360. | 


The ca. /a. need not be filed immediately on the return, 
but if defendant pleads no ca. /a. ſued out, if it be 
filed any time before replication, it is ſufficient. 


If the plaintiff has not ſued out a ca. /a. againſt the 
principal, in order to ground his proceeding by ſcire facias 
againſt the bail, within a year after the judgment ob- 
tained, a ſcire factas ſhould firſt go againſt the principal 
to revive the judgment, before a ſcire facias goes againſt 
the bail on their recognizance; but the bail cannot 
take advantage of this. Raym, 1096. 6 Mod. 304. 
Holt, go. 


Hot to proceed by Action on Recognizance, 


vue out proceſs as in àa common action, as /atitat ot 
eapias ; but defendant cannot be arreſted ; the only dif- 
ference is, that although the proceſs be not bailable, 
pet an ac etiam mult be inſerted that the defendant may 

ave notice for what he is ſued, and that the writ ought 
to be ſerved at leaſt four days before the return, that de- 
tendants may have the uſual time to render the prinei- 
pal; the ac ctiam is as follows: 


I 2 | B. R, 


riff 's office. 


Intent thereof, 


Bail muſt ſearch 
ſor it. 


When to be 
filed. 


If ca. fa. not 
ſued out within 
the year, ſci ta. 
torevive judg- 
ment muſt grft 
80. 
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B. R. 
And alſo to a bill of the 
faid A. B. againſt the ſaid C. 
D. and E. F. in a plea of debt 


= recegnixance, according to 
cuſtom of our court before 14 


to be exhibited, 


he s in 
— Gam venue all 


See pot, Obſervations A. 


C. B. 

And alſo that the ſaid C.D, 
and E. F. anſwer the ſail 
A. R. in a plea of debt an 
recogniance, according to th 
—_ of our court of Commu 

ench. 


Lay the venue in Midaliſa 
or in the county where recon Wl 
zance was taken. v4 


_ thereon, give it to your officer, who will ſummon each«i 


All the ſubſequent proceedings are as in other caſc;, 


How to proceed by Scire facias. 


The recognizance being entered and ca. /a. retumei 
as above, prepare ſcire fariat, (which is generally nav 
out by the attorney,) engroſs it on 2s. 6d. ſtamp parc 
ment, get it ſigned and ſealed ; it is then at your optic 
either to cauſe the defendants to be actually ſummona 
thereon or not. 


If Defendant is to be ſummoned. 
Carry ci. fa. to the ſheriff's office, get a ſummon 


the bail; let ſci. fa. lay in ſheriff's office the laſt four dy 
excluſive before the return day; when it is returnabe 


call for the return, ſheriff will return ſcire feci. Ila 

in a 

| I 
B. R. C. B. | 

Give a rule fer judgment on Give rule at prothondta) . 

fiece of plain paper. on the appearance day of u 3 

of ſci, ta. for defendant 16 

A. v. B. and C. Bail of D. appear ; enter (ci. fa. on u d 

rule on (ci. fa. be had at prothonotar;'s, aus t! 

| expiration of rule to a.. 

I is a four day rule excluſive, no appearance entered, the i tl 


enter it with clerk of rules, 
make an entry of {ci. fa. cr 
part 

9 


will /ign judgment ; fit i 
with cuſtos brevium, 2 


2aſcs, 


turn ß 
Y mac 
parck 3 


optict 


mon i 
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thereof, ſhewing the ſum out execution, which may be as 
—.— on a roll, get it marked in 3. R. 


clerk of judgments, and then 
-- out —— againſt the bail, Let (ci. fa. be tefled on the 


aubich be by ca. ſa. or quarto die of return 6 
fi. fa. 1 — ginſt both or Ca. ſa. pat of 7 
only one of the bail, let ſci. fa. 

be 25 on return of ca. ſa. 

if by bill; if original, as in 

C. Z. a 


Where only one ſc. fa. it is ſufficient if there be 
4 days excluſive between teſte and return. 


If Defendant is not to be ſummoned. 


Prepare ci. fa. carry it to ſheriff's office, get it re- 
turned nibil, ſue out an alias teſted on the return day of 
firſt /ci. fa. in B. R., and on quarto die poſt of ſuch return 
day in C. B., let it lie in ſheriff's office the laſt four days 
excluſive before the return, when returnable get it from 
ſheriff returned nihbil; let there be rg days between the 
teſte of the firſt cz. fa. and the return of the alias, and 
it will do whether proceedings be by bill or original. 
Having got ſecond ct, fa. returned nhl, proceed to give 
rule for judgment in B. R., and for appearance in C. B., 
as abovementioned, 


Let the returns of the writs be on a particular or ge- 
neral return, as the proceedings are by bill or original. 


Where a ſcire facias againſt bail is not returned, the 
plaintiff cannot proceed upon an alias ſci. fa., without 


an entry of the firſt upon the roll. Ld. Raym. 822, 
1252, 


Ik the ſecond ci. fa. be returnable of different terms 
in B. R., enter the firſt on a roll of the term in which it 
is returnable, and make an award of the ſecond, get it 
docketted and marked by the clerk of the judgments in 
the next term; on return of ſecond ſci. fa. clerk of trea- 
ſury will, after expiration of rule for judgment, enter 
the award of the judgment on the ſame roll, 


13 But 
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How if ſci. fa. 

be returnable in 
different terms 
in K. B. 


* 
0 
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But in C. B. there muſt be two different rolls, the 
one of the term on which firſt ci. fa. is returnable, and 
whereon the firſt muſt be entered with an award of the 
ſecond, and docketted as of that term ; and on the other 
the ſecond ſci. fa. is to de entered with the judgment, on 
default of appearance. 


Such are the proceedings, if the bail do not appear: 
if they do, the appearance is effected, and the ſubſe. 
quent proceedings are as follows: 


Of the Appearance of Defendant, and the ſubſequent Pro- 
ceedings. 


If defendant appear on the ſci. fa., ſuch appearance is 
effected in 


B. R. C. 3. 

By defendant's attorney giv- By entering appearance on « 

ing plarntiff f attorney notice on flip of paper at prot benotary i. 

a flip of paper, that he appear: 
for defendant upon the ſci. fa. 


Plaintiff then declares —_— to be ingroſſed on 
treble 1d. paper, _ d. per folio), to which defen- 
dant pleads, &c. and the ſubſequent proceedings are car. 
ried on the uſual way. A rule to plead, and demand of 
plea neceſſary as in other caſes, and defendant entitled to a 
an imparlance, if declaration not delivered four day: n 
. excluſive before the end of the term. = 


N. B. Plaintiff's attorney, not the clerk of the px Wh =: 


pers, makes up iſſue ou paper book on proceedings by 
ſei. fa. in K. B. — . a co 
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OBSERVATIONS. 


F. Of the County in which Proceedings by 
a tion or Sci. fa. mult be. 

B. Of the Teſte and Return of Sci. fa. 
C. Of Leaving the Sci. fa. in Sheriff's Office» 
and the Summons thereon. 
VD. Of the Bail being fixed, and how relieved 
by rendering the Principal. 
e. Of Relieving them after Error brought on 
Judgment againſt the Principal. 
F. Of the Declaration and Pleadings on Sci. 


eu 


G. Of the Fudgment and Execution. 
. Of Error in the Proceedings, and of amend- 
ing Sci. fa, 


A. Of the County in which Proceedings againſt 
Bail mult be. 


In the Court of King's Bench, the couple is always 
to enter recognizances as taken in court, though actu- 
ally by a judge at his chambets, and in that court they 

e 


are not taken in a ſum certain, as in the Common Pleas, 

days neither are they records till entered. 
But in the Common Pleas they ate records immedi- 
pas ately upon the firſt caption, and bind the lands before 
s by filed at Weſtminſter, and when filed, they are records in 


court; for this reaſon a /tire faciat, or debt, lies upon 
them in C. B. either in Middleſex where filed, or in the 
county where taken; whereas in the King's Bench, a 
: ſeire facias, or action of debt thereon, mult be brought 
in Middleſex. 

11 


251, 1 Cro. 312. Hob. 195. 2 Sal. 630. Pickering v. 
Themſen, Bar. 267. ”" : : 
I 4 Davy 
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Middleſex, where the recognizance is entered of record, 


Difference be- 


tween ſci. fa to the ſuit, and muſt be brought in that county where the 


revive, and ci. 


fa. againſt bail. 


either that in which it is taken, or, in which it is enrolled, 
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Davy moved, to ſet aſide proceedings on a ſcire faciz: 
againſt bail, for irregularity ; the Hire facias being ſued 
out in London, whereas the caption of the recogni. 
zance of bail, was (as he alledged) in Middleſex ; for 
being taken before the Chief Juſtice generally, it ſhal 
be underſtood to be before him and his brethren at Weſt. 
minſter. And cited Hall and Wickefield, Hob. 195, 
debt on recognizance, taken before the Chief Juſtice in 
Serjeant's Inn, Fleet-ſtreet, and venue laid in London, 
The queſtion was, whether the recognizance muſt be 
conſidered as entered into where it is taken, or at Weſt. 
minſter where it is enrolled, The court held the declz. 
ration was right, becauſe the enrollment expreſſed it to 
be taken in London. But if the entry of the record be 
general, that it was taken before the Chief Juſtice 
(without expreſling where), it ſhall be underſtood to be 
taken in court; and the venue ſhall be in Middleſex. 


Leigh ſhewed for cauſe, that where the bail is en- 
rolled as taken in Middleſex, there the fer. fa. mult be 
brought in Middleſex only; but where, as taken in 
uy other county, the /ci. fa. may be in either county; 


Cooke, 31. 2 Barn. 74, 167, with which agrees the caſe 
in Hobart. And this was allowed by the court, and by 
Davy for the defendant, to be the true rule. And on 
inſpecting the record it appeared, that on the 28th of 
May 1770, the bail was enrolled, as taken the t ith of 
May preceding, before Sir J. E. Wilmot, at Serjeant's 
Inn, in Chancery-lane, London. Kenny againſt Torn: 
ton, 2 Blac. 768, | 


See alſo Cock v. Greene, Cooke, 31, 


But if bail be taken by a commiſſioner in the country, 
: whether the ſcire facias may not either be ſued out into 


or in the county where taken, Lutw. 1287. Att. Prac. 
361. 


A ei fa. to revive a judgment is the continuance of 


original action is laid, A /ci. fa. againſt bail is the firl 
proceedings 
B. 0! 


XV, 
lat 
ſued 
gni. 
for 
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3 Of the Teſte and Return of Ca. /a. and B. 
Sci, fe 4. 


ſhall 

\ eſt. If the action be by bill, there muſt be eight days be- of tege and re. 
195, ween the teſte and return of the ca. /a., iſſued againſt turn of ca. ſa. 
ce in he principal; Ball v. the bail of Ruſſel, 2 Raym. 1177.; 

don, Wc. by original, 15 days; and in both caſes, the writ muſt 

be ie in the Sheriff's office four days excluſive before the 

Veſt. eeturn. 2 Salk. 599. 


ecla- 

it to 
rd be 
aſtice 


to be 


X 
As 


The ſcire facias ought not to bear teſte before, but it of gti. 
ay be teſted upon the return day of the ca. /a. Stew r ſci. fa. 
2 mith, 28tr. 866. 


_ The ar ſcire facias ought not to be ſued out before of alas fei 

be firſt be returned, and ſhould be teſted upon the re- = 

urn day of the firſt. Andrews v. Harper, 8 Mod. Rep. 
27. Anonymous, 1b, 7. 40. 


is en- 
aſt be 
en in . 
If two ſcire faciat iſſue, whereupon the ſheriff return Where there are 


unty ; 

alles nibil, there muſt be fifteen days incluſive, between the . ſci. fa's. 
e calc eſte of the firſt and return of the laſt ; per Holt, Ch. 

nd by Wi uf, 7 Mod, Rep. 40. 2 Jones, 228. 2 Salk, 599. 12 

ad on Mod. Rep. 215.; but regard need not be had to the 

8th of WF umber of days between the teſte and return of each, 


2 Str. 1139. 
And this whether the ſuit be by bill or original. 


The like practice in Common Pleas. Peale v. Fas- 
on, 2 Blac, 922. 


ith oi 
jeant's 


22 


bunt,, 
ut into 
record, 
„ Prac. 


If only one ſcire facias iſſue, whereupon the ſheriff re- If only one 1 
Wt urn ſcire fect, it is ſufficient if there be four days exclu- og 

oe, between the teſte and return, Bell 9 and 
other, bail af Stirling, 4 T. Rep. B. R. 663. b 


A ſcire faciqt muſt not bear teſte on a Sunday, for it is 
1 ot diet juridicus. Dy. 168, 
ere the f 5 
be firk The ſcire facias muſt be returnable, as the original 
roceedings are, that is, at a day certain or a common 

eturn. Ld. Raym. 1417, 
In 


8.0 


. Ia 
# - * 
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In C. B. the filazer makes out the firſt fi. fa. and 
the protbonotary the ſecond. Barnes, 96. 


So in K, B. when proceedings by original. 


#2 2 83 | Art = << wh * 
— 2 5 4 | * ee 1 
s = 7 : d \ iy 1 _ : 
BB a ii am. — 


c. C. Of kaving the Sore facias in Sheriff's Office 
and of the Summons thereon, 


ue one ſci. If only one gi. fa. iſſue, it muſt lie in. the ſheriff, 
| office the laſt four days of the return; and if two, the 

_ firſt muſt lie there ſome time hefore the return, but the 
number of days is not material; and the alias the lif 

four days of the return; and it is not ſufficient that i 

have lain there four days, unleſs it be the laſt ſour day 

Forty v. Hermer, 4 T. Rep. B. R. 583. Miller v. Tu. 


raway, Burr. 1723. 


| Every ſheriff muſt indorſe an the-g/ias, the day of the 
ate. month when delivered or left at the office, R. 5 G. 2. 


When the bail is to be ſummoned, ſame notice muſ 
furumoned. be given to them, the ſufficiency of which, if diſputed, 
muſt be determined by the court on the circumſtances 
In Middleſex it is uſual to ſerve the bail with a copyd 
the ſheriff*s warrant, but not ſo in many counties where 
often a verbal notice is given. A perſonal ſummon; 
and reading the ſheriff's warrant to one of the bail, and 
leaving 2 memorandum containing the ſubſtance of the 
writ, with the wife of the other bail at his houſe, hel 
good ſummens. Hright v. Page, 2 Blac. 837. 


"= The bail ſhould be ſummoned ſo as to enable them» 
render the principal in dye time. | 


Summoning them therefore one hour before the 
riſing of the court on the return day, not good. Wl 
v. Harvey and another, 2 D. & E. 757. 


A fortiori, if ſummoned after the riſing of the co 
on the return day. Poſt v. Willis, Ib. 758. 


Court will take Nor does the ſheriff's return of ſcire feci eſtop th 
rotice of tbe bail from ſhe wing that they were ſummoned ſo late 2 | 


.me. 
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court. B. Notwithſtanding the caſe of Barr 
W $:7chwell, Str. 8 13. 1 where the court ſaid they would 
t enter into the truth of the return. 


). Of the Bail being fixed, and how relieved 
by rendering Principal. 


* | 
N ph It has been before obſerved, that by the condition of 
ut the recognirance, the bail undertake that if the defendant 
e laſt des not pay the debt and coſts, or render himſelf a pri- 


ner, they, the bail, will do it for him. 


If therefore, after judgment obtained, the debt and 
pſts are not paid, and a ca. ſa. iſſues againſt the de- 
ndant, and he neither renders himſelf, nor the bail 
nder him before the return, but the ſheriff returns non 
 inventus, the condition of the recognizance is broken, 
ad the bail become fixed. 


uk 
bu, Strictly ſpeaking, the bail are fixed or reſponſible 
ances mediately upon the return of the ca. ſa.; and although 
-opyl ey are allowed to render their principal in diſcharge of 


emſelves after that time, yet that is a mere indul 


0 
1 an incipal ſhould happen to die after the return of the 
of the . ſa, and before ſuch render be made, the hail are 


able, and the court cannot relieve them. 2 Wil. 67. 
0. Car. 165. 1 Mod. 31. Ld. Ray. 1452. Str. 717. 
ar. 106. 


Nor does it ſignify whether the ca. /a. be filed or not ; 
it be returned it is ſufficient to fix the bail, and in 
aſe of the death of the principal aſterwards, the court 
ill not ſtay the filing in aid of the bail, Rawlinſon 
id another v. Gunſton, 6 D. & E. 285. 


See alſo Hunt v. Cox, 1 Blac. 393. 


Motion to ſtay proceedings againſt the bail, the ca. 


op ai returnable the laſt return of Michaelmas, viz. 
ite that ech Nov. and the principal died 1ſt Dec. the ca. fa. 
tbeſ ing then in the ſheriff's office, and not actually re- 


turned 


gratia curiæ, and not ex merito juftitie z fo that if the 
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could not bring in the principal before the _ of 


| Condition of re 
cotuizance. 


of 
— 


Bail fixed on 
return of ca. ſa. 


And even if re. 
turnable and in 
office, though 
not returned. 
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Within what 


time court will the return o 
relieve bail after time 


they are fixed. 


If by fel. fa. 


ment of privilege. Fletcher v. Aingwell, Imp. C. B. 554, 
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turned till the 3d Dec. and the motion was denied. By, 
land v. Crocke and others, bail of Porter, B. R. 1748. 


But 1 in ſtrictneſs of law the bail are fixed x 
the ca. /a. ſo that no render after tha 

can be pleaded, yet out of indulgence to hail 
the courts will on motion ſtay proceedings againſt then, 
ae ge they render their principal within the time 
erein-after mentioned, now allowed for that purpoſe. 


That is to ſay, if the plaintiff proceeds by action of 
debt upon the recognizance, the bail ſhall in K. B. h 
rule Trinity Term 1 Ann) have eight entire days in ful 
term next after the return of the writ to ſurrender ther 
principal, and upon notice thereof given to the plaintif 
or his attorney in ſuch ſuit, all further proceeding 
againſt the bail ſhall ceaſe, | 


In C. B. they muſt ſurrender the principal before, « 
on the appearance day of the return of the writ, /edent 
curia. Derifley v. Deland, Bor. 82. 


&” Th = %, &, L 


And this, whether proceedings by original or attach. 


If writ returnable the 8th, a render on the 11th 
fedente curia, 18 good. 


And the writ muſt be ſerved four days before the return, 


But if the plaintiff ſues. by /cz. fa. the bail then h 
in B. R. until the riſing of the court upon the retun 
day of the ſecond ſcire faciat, to ſurrender the defend 
ant, and diſcharge themſelves. Anonymous, 8 Mol 
Rep. 341. 1 Wil. 270. 


But in C. B. (or in K. B. if proceedings be by org: 
nal) the bail have till the guarto die pot or appearance d 
the return of the firſt ci. fa., if returned ſcire ſeci; "if 
not, till the quart» die pot of the return day of thei 
cond ſci. fa. 1 Wil. 270. 4 Bur. 2134. Derifley v. Ir 
land, Bar. 82. 


But in all the above caſes it muſt be ſedente curin, fu 
a render after the riſing of the court at a judge's chat 
bers is too late. Simmonds v. Midgletcn, 1 Wil. * 
| Ant 


« 
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And when bail apply to the court for relief, having 
rendered the principal, the afhdavit muſt ſtate the ren- 
der to have been ſedente curia. Bar. 75, Hanſley v. Page, 
And in Ling v. Woodger, Bar. 69, Court ordered the 
hour and the true time of ſurrender to be entered by 
flazer, that it might appear whether it was made 
before the riſing of the court. 


The above ſeems now to be the ſettled time allowed 
for rendering, though the practice hath from time to 
time varied in this reſpect. Cro, Car, 618, 738. Moor, 
850. 3 Bullt. 182, 


An action was commenced againſt the bail, and after- 
wards the plaintiff was obliged to deſiſt therein, and 
then the bail ſurrendered the principal before the new 
action brought, and moved to ſtay the proceedings; 
the court held the ſurrender to be good, it being before 
the return of the proceſs in this ſuit, and it was the fault 
of the plaintiff not to begin right at firſt. Hoare v. Min- 
gay, one, & c. Stra. 915. 


The manner in which the ſurrender muſt be made, 
has been already ſhewn. Vol. I. p. 174. ch. 4. ſec. 6. 


After a defendant is ſurrendered, notice thereof ought 
immediately to be given to the plaintiff's attorney, and 
the neceſſary ſteps for exonerating the bail piece taken; 
for — an omiſhon thereof ſhall not vitiate the 
ſurrender, yet, if any coſts have been incurred by reaſon 
of ſuch omiſſion, the court will require the bail to pa 
the ſame before they diſcharge them, Wells v. Oſmond, 
6 Mod. Rep. 238. ; or if defendant eſcape or be reſcued, 
bail will be liable, 


See allo Lyel v. Galletl, 1 Salk. 10t. 


A motion was made to ſtay proceedings againſt one 
of the bail, who had been excepted to, and had not 
juſtified, but had omitted to get his name ſtruck out of 
the bail piece. The court denied the motion in its pre- 
lent form, as in the caſe of Fulk and Birk, 4 Geo. 3. 
laying, that whilſt the name remained upon record, 
proceedings could not regularly be ſtayed; but as in 
that caſe, they now gave leave to enter an exoneretur 


on 
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What the affirla- 
vit muſt ſtate. 


Court will or- 
der true time of 
render to be en- 
tered. 


Of ſurrendering 
principal after 
action againſt 
bail diſconti- 
nued and before 
new one 
brought. 


How ſurrender 
to be made. 


Of the notice of 
ſurrender and 
of entering ex- 
oneretur. 


When court 
will ſuffer it to 
be entered nuno 
pro tunc. 


bY 
* 
o 
71 
, 
11 
— 
* 
q 


"= oben =o i= _ Eid 


— 


— 


126 or PROCEEDINGS AGAINST BAIL. [C. xr 


on the bail piece, nunc pro tune, on, payment of col, Wi | 
Humphrey v. Leite, Bur. 2107. i 


Of the power of The power that the bail have over their E 1 
— way of taking him to make the ſurrender, has been i 
der hm. ready treated of. Vol. I. ch. 4. ſec. 6. B. | 


May break open And in a late caſe it has been determined that H 
1 above may juſtify the breaking and entering the hou; 
of A. (the outer door being open) in which the prix. 
pal reſides, in order to ſeek for him, for the purpoie «Mi 
rendering him, and that ſuch a juſtification is goo ii 
without. averring that the principal was in the houſe 2 
the time. And in ſuch a plea an averment that h 
defendants * ray became bail, and entered into a reco 
« nizance, is ſufficient, without ſtating that the pra 
cipal was delivered to their cuſtody. Sheers v. Bru 
and others, 2 C. B. T. R. 120. 


How — And if the defendant be in ſuch a ſituation that it 1 
ates impoſlible for the bail to render him, as a convict «i 
if he be a con- board the hulks ſentenced to tranſportation, court «Mi 
vie. motion will permit the bail to enter exoneretur on 1: 


bail piece, Word v. Mitchell, 6 D. & E. 247- 


The bail in ſuch caſe uſed to apply for a habeas 191 
to bring him up to render him, but the above is the il 
way. 4 Burr. 2024. Vergus bail, Str, 1217- 


See alſo other caſes on the ſame principle, Vol. 
Ch. 4. ſec. 6. D. 


; 
; 
Hier it he be So, a ſoldier may be ſurrendered by committing bini 
$ ihr; the marſhal, and inſtantly ſetting him at large, or : 

or impreſſed; impreſſed man under the keeper of the Savoy. A 
and Jaac, Burr. 339. : 
7 


: 
by 
A 
++ 
. 
A 
” 
x | 
A 
A 


| , erapriſoner ; In general where defendant is a priſoner bail mayh 
habeas corpus in term or vacation to bring him befor: 
judge to render him. Betteſworth v. Bell, Bur, 1875 
or affienbe If the action be againſt huſband and wife, and f 7 
apainſt huſband be rendered, if not charged in execution wife (hal wh 
and wit. diſcharged. Anon. 3 Wil. 124. Str. 1167. 123) 


the 
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If the principal becomes a bankrupt and obtains his — bail dif- 
certificate before bail are fixed, they ſhall be diſcharged — 1 N 
on motion. But if they are fixed before the certificate rupt. 
obtained, they remain liable. Woolley v. Cobb and others, 


Burr, 244+ 


But not ſo with bail in error; for they, not having the But not bail i 
alternative of paying the debt or ſurrendering the prin. 
cipal, are not entitled to be diſcharged, although the de- 
fendant became bankrupt and be himſelf diſcharged of 
the debt, Southcate v. Brantheweite, 1 D. & E. 624. 


A creditor who obtains a 'verdi& before commiſſion Phintiff cannot 
againſt a bankrupt, is entitled to prove his coſts as well — PRES 
as his debt under the commiſſion, though judgment — 
was not ſigned till after the commiſhon iſſue. But by miſſion. 
proving his debt, and otherwiſe acting under the com- 
miſſion, he makes his election, and ſhall not afterwards 
reſort to the bankrupt's bail. Aylett v. Harford and Ri- 
chards, bail of Lowe. Trin. 19 Geo. 3. C. B. 2 Blac. 


Rep. 1317. 


If upon the return of non. et inventus to the c. /a, Pon what 
the plauitiff proceed againſt the bail and deliver a decla- — re of 
ration conditionally, the bail cannot apply to the court and coſts, bail 
to ſtay proceedings on payment of the debt and coſts — 
of the original action only, but muſt alſo pay the coſts 
of the ſecond action, though the bail tendered the ori- 
od damages and coſts before the end of eight days 


rom the return of the ca. /a. within which time by 


; the practice of the court, they might have diſcharged 

ö themſelves by ſurrendering their principal, Perigal v. | 
= >, 5 T. R. 363.; becauſe a right of action accrued | 
ef ; to plamtiff immediately on return of ca. /a. | 

WC. Of relieving Bail after Error brought on E. 
; principal Judgment. | | 
The allowance of the writ of error is of itſelf a | 
fuperſedeas, : 


The ſervice of the allowance is only materia] to bring How writ of er- 
party into contempt if he ſucs cut execution . 
aſter- 
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Or its operation 
if allowed be- 
fore return of 
ca. ſa. againſt 
principal. 


Ca. ſa. cannot 
atterwards be 
returned. 


Though it has 
lain proper time 
deore in the of- 
fice. 


Ot the operation 
ot writ of error 
if allowed after 
return of ca. ſa., 
but before the 
time expired 
when bail might 
otherwiſe have 
re 


time indulged to them for ſurrendering the principal 


ſued out, and afterwards plaintiff ſues out a ca. [a, uf 
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340. | 


Writ of error ſhould be delivered to clerk of enm 
to make it a complete ſuperſedeat. K. B. R. 36 Car. 
. B. Bar. 205, Merion v. Stevens. Ib. 20 „ He. 

et. 


So if bail is required, it muſt be put in in due ting ter 
If therefore writ of error be allowed before ©. k 


proceeds againſt the bail, it will be irregular, and {ug 
proceedings will be ſet afide. Dudley v. Stoker, 2 Bly 
1182, 


So if it be aſter judgment by default, 13. 


And if ca. ſa. be ſued out but not returned, and i 
the interim notice of writ of error ſerved, a retum . 
non eft inventus to the ca. ſa. afterwards, pending then 
ror, will be bad to ground any proceedings againſt Hen 
bail, though no ſuch proceedings be had till writ d 
error ſpent. Smith v. Nicolſon, Str. 1186. Derify 
v. Deland, Bar. 83. 


So that where a ca. /a. is returnable againſt the pr" 
cipal on a particular day, before which a writ of en 
is allowed and ſerved ; that operates as a fies 
to a proceedings againſt the bail, though the ca. /a. l 
lain four days in the office before the allowance of ti 
writ of error. Perry v. Campbell, 3 T. R. 390. 


Whenever the writ of error is allowed after theft 
turn of ca. /a., but before the time is expired witli 
which the bail by the indulgence of the court may {ur 
render the principal, though notice of the allowans 
may not be given to plaintiff's attorney till aſter 
expiration of that time, the court will grant the bal 
the ſame terms as are uſual when they apply within de 


which terms are, © That the writs of ci. fa. iu 
t againſt the bail ſhould be ſtayed until the wit 
&« error ſhall be determined, the bail undertaking t0Þ 
« the plaintiff his damages recovered by the jah 


« mem 
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ment, or ſurrender the defendant into the cuſtody of of the terms in 
the marſhal of the Marſhalſea of this court within four 8 
days next after the determination of the ſaid writ of be relieved. 
error, in caſe the ſame ſhall be determined in favour 


of the defendant in error.” Capron v. Archer, 
Urr. 340. : 


By determination of writ of error is meant the final 
etermination. 


Error was brought in cam. ſcacc. upon a judgment ob- The meaning of 


| 4 ined againſt the defendant in B. R., and writs of ſcire manage goa 5 
"d ſn; cir had iſſued againſt the bail in the original action in a in the atove 


R, where the bail obtained a rule to ſtay proceedings terms. 
rinſt them in B. R. upon the /ci. fa. until the writ of 
nor returnable in cam. ſcacc. ſhould be determined, 
| 3 pay the debt and damages within 
pur days after affirmance of the judgment, if the ſame 
quld be affirmed. The judgment was affirmed in cam. 
cc, and aſterwards the original defendant brought er- 
xr returnable in parliament, to reverſe the judgment 
ven in cam. ſcacc. , on which the bail moved to ſtay pro- 
redings againſt them till that writ of error was deter- 
ined; and though it was objected that the bail were 
pund by the expreſs terms in the former rule, the court 
jade the rule abſolute, holding that the word ““ affir- 
ance” in the firſt rule muſt neceſſarily be underſtood 
d mean final afirmance. Kirſhaw v. Cartwright and 
earce, bail of Green, Burr. 2819. 


But this is only when the writ of error is actually al- ofthe operaticn 


ded before the time for rendering is expired, and the ol writ of error 
if not ſued out 


l apply within that time; for if there be no writ of gn aner time 


che rr until after the return of the ſecond ti. fa., though expired for bail 
| withi e be ſued out afterwards, court will make no rule to ** FE 
12 proceedings. Everitt v. Gery, Str. 443. 

o want : ; 2 : 

ter th Or even if there be a writ of error in time, yet if the Or if hail do not 
the ba all do not apply to ſtay the proceedings pending error, Hin dme. 


Ul their time to ſurrender is out, the court will not af- 


thin tht 

incipal Wards permit them to ſurrender, but will only ſtay 3 
ifi cutton and give them four days to pay the money in, bail are let in 
writ 0 ter the judgment is affirmed. Richardſon v. Folly, Str. upon. 

g Cole. Buckland, Ib. 872. 


To. U. K And 


/ 


„ 
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And if no bail 
in error, court 


will make them error, court will alſo make them undertake to pay the 


pay coits. 


When proceed- Tf bail in error be required and not put in, it is not: 
ingswillbeftay- ſuperſadeas, and court will not. ſtay roceedings again 
th 


ed againſt bail, 
notwithſtand- 
ing error. 


But not if hail 
by laches fuf- 
fer judgment 

againſt them, 


Bail not liable 
to coſts on af- 
firmance of 


- Judgment. 


How if error 
brought tor de- 
lay. 
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And in caſe there be no bail required on the writ of 


coſts on. the writ of error, if judgment affirmed, Ritſn 
v. Francis, Str. 877. | 


e bail. Hunter v. Sampſon and another, Str. 781. 


In like manner proceedings will be ſtayed, pendin 
error, if plaintiff proceeds by action of debt Mona, 
cognizance, nor will the bail be required to give judy. 
ment. Newman v. Butterworth, Bar. 66. Clark v. Baker, 
Bar, 68. But ſee Goftelow v. Wright, Bar. 86. 


If bail do not apply for relief, but ſuffer plaintif to 
get judgment againſt them, though pending writ of er- 
ror, court will not afterwards ſet it aſide, Fiſher v. Ener- 
ſon, Str. 526. Humphreys v. Daniel, Bar. 202. Clark 
ſon v. Phyfick, Bar. 203. 


Though in a ſubſequent caſe, where plaintiff r. 
covered judgment, and after error brought, proceeded 
againſt defendant in an action on that judgment, and got 
judgment by default in the ſecond action, though court 
would not ſet aſide the ſecond judgment, they ſtayed me: 
proceedings thereon till writ of error determined ; ſaying, 
it would be unreaſonable that plaintiff ſhould'proceedin 10 
executing a judgment, which would of courſe fall tothe 
ground in caſe the original judgment upon which it wa 
founded ſhould be reverſed. Taſwell v. Stone, Bui, et. 


2454. ya 


The bail in the original action upon a writ of en {ire 
brought, are not liable to the coſts upon the affirmance new 
of the judgment. 


In all caſes, whether in K. B. or C. B., where 1 
manifeſtly appears that the writ of error was brouglt 
for detay : plaintiff may proceed to execution againk tire 
the principal or againſt the bail upon their recognzancy 
and ſuch proceedings will not on motion be ſtayed a 


ſet aſide, Entwiſtle v. Shepherd, 2 D. & E. 18. 
| 'E 
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Bat it ſhould be by a confeſſion of defendant or his 


1 attorney to that effect. Pool v. Charnact, 3 D. & E. 
din 5,79. 1 


dame Practice in C. B. But ſee vol. I. ch. 12. I. 
not z 
all . . 
| F. Of the Declaration and Pleadings. 


b * 


nerally. 3 Will. 154. 


nding A declaration on a ſcire facias, returnable the laſt re- 
IC re turn of the term, may be entitled of the ſame term ge- 


judg- 
Jaber, 

A man may plead in abatement or in bar to a ſcire 
agar, as well as other actions. Lucas, 112. 


There are but few pleas in bar which can be pleaded 
by bail to a ſcire facias. | | 


tiff to 
of er- 
Emer- 
Clark 

They can plead that no ca. /a, iſſued againſt the prin- 
cipal, or that he died before the return of the ca. ſa., 
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F. 


How declara- 
tion entitled. 


What may be 
pleaded to it. 


Of plea that no 
ca. ſa. iſſued 
againſt princi- 


ff n. or that the plaintiff had other execution; indeed if there pal. 
eeded de no ca, ſa, ſued out, returned and filed, it is no ground 
* jor a motion to quaſh the ſcire facias againſt the bail; 

cou 


but the bail muſt plead it, and be diſcharged by that 


ſtayed means, and the replication to ſuch plea muſt ſhew 
aying, the time when ca. ſa. iſſued, and that it was returned 
reed in wn ef inventut, and not traverſe the fact generally. 
to the Cath, 4. And to a plea to ſci. fa. againſt bail, that the 
a P principal died before the return of any ca. /a., a repli- 


cation, ſtating a particular ca. /a., and that the principal 

vn alive at the return of that ca. /a., muſt conclude 

with an averment ; for the ca. fa. in the replication is 

new matter; 2 the rules of pleading, whenever 

aew matter is introduced, the other party muſt have an 

Du of anſwering it. Henderſon v. Withy, 
K. $70 


here it 
rough They cannot plead, that the principal died before the 
ago are facias illued. Cro. Jac. 163., Kc. becauſe it might 


ye been after ca, fa. returned. 


| = they can plead, that the principal died before any 
luazwent againſt lim; 2 2 they cannot have a writ 
- of 


Of the replica- 
tion to ſuch plan. 


Ly 


How death of 
principat may 
be pleaded ; 
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or releaſe ; 


or nul ticl re- 
5 


or payment. 


But cannot 
plead, that one 
of the principals 
in a joint action 
was taken, 


If ca. fa- againſt 
principal be 
void, bail can- 
not take advan- 
tage of it. 


now to proceed 
if neceſſary to 

have writ of en- 
quiry on ci. fa. 


as to an action of debt. 


to bring in all four. 2 Lev. 192. 1 Vent. 315. 
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of error to reverſe that judgment, or they may plead 
releaſe, or nul ziel record. But not that they rendered, 
or principal rendered himſelf after the return of ca. ſa, 
as that is only ground of relief upon motion. 


Bail pleaded to a ſcire facias, payment by the princ;. 
pal before the return of the ſecond ſcire facias, and it 
was reſolved the plea was bad; for in ſtrictneſs of lay, 
the recognizance was forfeited by ſuing out the ful 


ſci, fa. againſt the bail. Ld, Raym. 157. 


But now by 4 & 5 Ann. c. 16. f. 12. payment of 
the ſum recovered may be pleaded as well to a {, fa 


Sci. fa. againſt the defendant, as bail for A. B. C. and 
D,, the defendant pleads that before the return of the 
ſecond ſci. fa. the plaintiff took A. in execution, and 
ſtill detains him; demurrer inde. It was argued for 
the defendant, that the plaintiff having taken one of the 
principals in execution, had thereby diſabled the bail to 
render him, and therefore diſcharged him as to all the 
reſt ; Sed per cur, The bail have undertaken to bring 
in all four principals, and therefore though the plaintif 
hath taken one, this does not diſcharge the bail as to 
the other three, ſor they ought, as they took upon them, 


A ca. ſa. made returnable at a day which falls out of 
term would not be void, (though liable to be ſet aſide on 
motion) nor can ſuch a defect in it be taken advantage 
of by bail, upon a general demurrer to a ſcire facu 
brought againſt them. Burr. Rep. 1187. 


If the plaintiff in a ſcire facias, either for want of the 
damages being previouſly aſcertained, or upon obtaining 
judgment by default upon the /cire facias, or judgment 
upon demurrer therein, is of neceſſity obliged to ſve 
out a ſcire fieri inquiry in order to aſcertain his dam. 
ges, he mult give the like notice of executing the ſams 
as muſt be given in other caſes of trial and executing 
writs of inquiry. For which, vide the firſt yolume unde 


theſe titles. 


G. 0! ſar 


dring 
intiff 
as t0 


ſuc 


 recognizance. 1b, 


| the principal, 2 Cro. 320. 549. 1 Sid. 107. bail. 


ſure facias againſt them, matter which lies properly in the for <fror. 
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G. Of Judgment and Execution. G. 


When judgment is obtained againſt the bail, plaintiff Of the remedy 
may either bring an action of debt againſt them upon — — 
| judgment, and may hold them to bail thereon, 2 


Bute v. Moore, Trin. 28 Geo. 3. Imp. C. B. 548. 2galnſt them. 


Or he may ſue out execution by ca. /a. or f. fa. El- 
lat v. Smith, Str. 1139. 3 Sal. 386. Imp. C. B. 548. 


The ca. /a. ſhould be a teflatum ca. ſa. in all caſes. 
Imp. C. B. 550., in both courts. 2 


In K. B. bail are only liable upon their recognizance To what extent 
to the amount of the ** {worn to, and colts. Fackſon * 


v. Hepel, Doug. 330. 


But in C. B. the practice ſeems different, and that 
bail ate liable to the extent of the ſum recovered againſt 
defendant and the colts, not exceeding their recogni- 
zance, Calverac v. De Miranda, Bar. 76. 


And each of the bail are liable to the amount of their 


Though the ſcire facias be joint, yet execution may If (ci. fa. be 


be ſeveral, and taken out againſt one of the bail only. — 


But after execution of part againſt one bail, if the When after part 
goods of the other be not ſufficient to ſatisfy the reſidue, levied 41 
plaintiff cannot again reſort to the firſt bail, becauſe he — 
might have levied the whole againſt him at once. Yer to him. 

v. Carruthers, Bar. 202. G 


Although execution iſſue againſt the bail, if plaintiff Principal Ril 


be not ſatisfied from them, the plaintiff may ſtill take — 
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b. Of Error in the Judgment and amending . 
Sci. fa. 


If bail bring error upon an award of execution in a What aſſignable 


8 
. 


3 mouth 


— 2 
. 


2 . 6 4 —_ 
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here ſhould be deedi | 
2 —— > proceeding by /c:. fa. there muſt be a freſh wan 


attorney. 


$ci. fa. not 
amendable. 


But court will 


qualh it, 


197. Salk. 262. 4 Mod. 306. 


well enough to ground a ſcire facias againſt the bai; 


reviving the judgment by ſcire facies; for the bail ar 


Holt, 90. 


rant. Salk, 603, Atwood v. Burr. 


take in ſetting out the recognizance, which the de 
denied; for ci. fa. againſt bail are never amendel 
and the courſe is for the plaintiff to quaſh his own wr, 


an opportunity to "ſurrender, which he would har 


and all proceedings thereupon, were ordered to k 
amended by the record in the original action, d) i. 


tion, without coſts, before plea pleaded, although 
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mouth of the principal, or might have been pleadedy 


the /ci. fa., is not aſſignable for error, after executi, 
awarded againſt them. Wraight v. Kitchingham, Stu 

A ca. a. may be void as to the principal, and yt 
as if ca. ſa. be ſued out a year after judgment, withou 
ar 
n 


ſtrangers, and cannot take advantage of that error in; 
collateral action. 2 Ld. Raym. 1096. 6 Mod. 30, 


28 


f attorney to proſecute, the warrant in the original act 
is not a ſufficient authority; a judgment on {i f. 
againſt bail was reverſed for want of ſuch freſh wit 


Care ſhould be taken in proceedings on /ci, fa. ; for 
ſcire facias againſt bail is not amendable. | 


PBm.SO OO Mc 


In a ſcire facias againſt bail, the plaintiff made a ik 
fendant took advantage of, by pleading nul tiel recoti 
And afterwards the plaintiff moved to amend it, but wa 
and proceed anew. This may be to defeat the baild 
done, if he could not have been ſure of proceeding l 


his plea. Grey v. Jefferſon, Stra. 1165. Bond, v. Ju. 
ner, 8 Mod. 305. 


Rwy . . 


But in the Common Pleas, a ſcire facias againſt ba 


ſerting the word merchant inſtead of mercer, being le 
defendant's addition, even after iſſue joined upon # 
tie record. Smeetland v. Beezley and Brown, Bar. 4. 


SS 


A. ſcire facias ordered to be quaſhed on plaintiff's 


390 


defendant had entered an appearance. Barnes, 43" 
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SECTION V. 


Of Proceedings by and againſt Infants. 


| To point out the various caſes in which infants 
are rendered liable to an action, and the diſtinctions 
in law which renders their acts either binding or void, 
or only voidable, would exceed the limits and pur- 
poſes of this work, which only profeſſes to explain 
the mode of proceeding in an action brought by or 
againſt them, * 50 raw od Py" 9 , 


If an infant as defendant in the action be arreſted, or 
if after he has arrived at full age he be arreſted for a 
cauſe of action which accrued in his infancy, he cannot 
be relieved upon motion; for the court will not try the 
queſtion of nonage upon a mere affidavit, - but defend- 
ant mult reſort to his plea of infancy, 


Of Proceedings by an Infant. 


If an infant is plaintiff the writ may be ſued out in Infantsmuſt de- 
tus own name, but he muſt declare by prochein ami, or care by guare 


bail df next friend [for the reaſon and origin of this ſee Appen- © * | 

; hare dx Q.] and this in all caſes where he ſues alone; [Appendix Q] 
ling i but if he be co-executor with others of full age, and 

V. Tu a joint ation be brought by them, they may ap- 


point and fue by attorney, being deemed only as one per- | | . 1 
fon in law. Freſcobald v. Kinaflon, Str. 783. 7% 


Ii is for this reaſon that an infant cannot be plaintiff Cannot be 


to be a | — ä — 
by in n 2 qui tam action, becauſe the ſtat. 18 Eliz. c. 5.; re- — Gs 
ing the qures ſuch ſuit to be exhibited in proper perſon, and 


2 only in perſon or by attorney. Anon. 
; $0, 1 ; 7 4 * 2 . 


The prechein ami or guardian is appointed by the How prochein 


F's m0- | ' | 
gh th court, either by his appearance with the infant before a — — 


Judge, or by a petition from the infant for that purpoſe, 
K 4 and 
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and a written acknowlegment from the prochein ami thy W 
he conſents to become ſuch guardian, and an affidny 
of any indifferent perſon # the infant's ſigning d e 
petition, and of guardian's giving ſuch conſent, 


When. This appointment ſhould be obtained before dechn 
| tion, and when the rule is obtained, a copy theni 
ſhould be annexed to declaration when delivered, 


Guardians place If defendant's attorney wiſhes to know the prick 
of abode how ami or guardian's place of abode, he may obtain rule x 
_ order for that purpoſe. 1 Wil. 246. 


Defendant need Defendant is not obliged to plead till ſuch guard 

not picad till be appointed, and the rule of court for that purpoſes RE 

— produced. per 

Admiſſion may A general admiſſion of prochein ami is ſufficient, u 

be general. need of a particular admiſſion for every action. Are Cer 
| v. Freude, Str. 304. 


Form of peti- A petition to aſſign an infant a guardian, &c. is 


tion. the following form, directed to the Chief Juſtice of ti | 
court : | * 

In the King's Bench, 6 

A. B. the younger, plaintiff; | 

Between | and Fo 


C. D. defendant. 


To the Right Honourable Lloyd Lord Kenyon, L 
Chief Juſtice of England. 


The humble petition of A. B. the younger, an infa 
under the age of 21 years, the plaintiff in this ca 
. &. ſheweth, | 


That your petitioner has, as he is adviſed, 2 gov 
cauſe of action againſt the defendant C. D., for enter 
into and taking the meſne profits of a- meſſuage ot l 
nement and garden belonging to your petitioner; ® 
poſſeſhon whereof he has lately recovered againſt hin 0 
an ejectment at his demiſe ; and that your peu” 
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brought this action againſt the ſaid C. D. in 
. court for ſuch entry, and taking the 
id meſne profits, but in regard to your petitioners in- 


140 

Your petitioner humbly prayeth your lordſhip would 
e pleaſed to aſſign his father J. B. the elder, as and for 
OUT petitioner's guardian, to proſecute his ſaid ſuit or 
aCtion againſt the ſaid defendant C. D., and your peti- 


joner ſhall, &c. 0 0 8 
A. B. 


The foregoing petition muſt be ſigned by the Chief 
Juſtice, for which a fee is paid to his clerk ; it is then 
caried, if in the King's Bench, to the clerk of the pa- 

; if in the Common Pleas, to the prothonotary ; 
who enters it, and draws up the rule of admiſſion, and 
the judge's clerk files the petition, which is then conſi- 
jered to be of record. | 


The guardian's conſent is as follows : 


| do accept and agree to be guardian to the plainti(F 
A. B. an infant, according to the prayer of the above pe- 
tion. Witneſs my hand this day of 


1793. J. B. 
An affidavit of the infant's ſigning the petition, and 
the guardian's conſent, muſt then be made, to the ſol- 
lowing effect: 
In the King's Bench, 
A. B. the younger, plaintiff; 
nd 


a 
C. D. defendant. 


Between | 


L. M. of in Gent. maketh oath, That 
A. B, the younger, an infant, the petitioner in the pe- 
dun hereunto annexed named, on this preſent 
Gay of did duly fign the petition hereunto an- 
dexed in this deponent's preſence ; and this deponent 
lich, at the ſame time he was preſent and did ſee J. B. 
te elder, the perſon mentioned in the ſaid petition, 

duly 


Form of guar« 
dian's caaſent. 


Form of affida« 
vit neceſſaty. 


* 2 — — * 
n 0 


- : " 
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_duly ſign the acceptance or agreement thereunder i 


How if infant 
taken in 
execution ſor 
them. 


Iaſant's declar- 
ing by attorney 
cured after ver- 
dict. 


Inſant muſt de- 
fend by guar- 
dian. 


ten, in. order to his being a guardian to the ſaid x 
the younger. e 

Sworn at, &c. 3 LY 
Before, &c. | 


When declaration delivered, annex a copy of the 


ol ad miſſion. 


The petition and conſent are to be written on tu 
6d. ſtampt paper. 


The prochein ami is liable to coſts if he fails, and n 
be proceeded againſt hy attachment if he refuſes top 
them; but the infant himſelf is not reſponſible, Bar, ii 
Str. 548. - So prochein ami is liable to coſts for not 


 ceeding to trial. > Englefield v. Round, Cook. Rep. z. 


If prochein ami not of ſufficient reſpouſibility, a 
will order another who is. Str. 708. 


But if the infant ſhould be taken in execution | 
coſts, he can only take advantage of it by writ of em 
the court will not, diſcharge him on motion. Gardi 
Helt, Str. 1217. | 


By the ſtatute of Jeofails, 21 Jac. 1. c. 13. if an it 
when plaintiff, appears and declares by attorney, it 
cured after verdict or after judgment by default, by! 
4 & 5 Ann. 


Of Proceeding by an Infant Defendant. 


An infant when defendant, muſt in all caſes appen | 


guardian, whether he is ſued alone or jointly, and et 
when ſued as co-executor with others. And the rel 


given why an infant when he ſues as plaintiff with 


co-executors, may ſue by attorney, but cannot when 
fendant in ſuch action appear by attorney, is, that 
plaintiffs they cannot ſever in declaring, butt as det 
dants they may ſever in pleading. Freſcobaldi v. King 
Str. 783. | | 


v. BY AND AGAINST INFANTS. 


therefore, an action is brought againſt an 
fant, he muſt before he puts in his plea, get a guardian 
pointed to appear and defend for him. This appoint- 
nt is either by the guardian perſonally attending with 
m before a judge, or by petition and conſent of the 
rdian, and affidavit thereof in the ſame way as before 
«yn in caſe of an infant plaintiff. 


If defendant does not appear by guardian in the time 
owed by the rules of the court, the plaintiff muſt pro- 
ie an afhdavit of the ſervice of the copy of the writ, 
nd that defendant is an infant, and hath not appeared; 
pon which, the qudge, without taking out = ſum- 
ions; will make an order, “That unleſs the infant ap- 
pears within ix days after perſonal ſervice of the or- 
der, plaintiff may aſſign John Doe for his guardian, 
and enter appearance for defendant :” and upon an 
fidavit of the ſervice of this order, and ſhewing the 
riginal, the judge will make the order abſolute; and 
hen an admiſſion is drawn up and filed as aforeſaid. 


If plaintiff has proceeded in his cauſe till iſſue, &c. 
on defendant's appearance by attorney, not knowin 
hat the defendant was an infant, and then diſcovers it, 
e ſhould move for a rule to ſhew cauſe why the appear- 
nce in the filazer's or judge's books ſhould not be 
kruck out, and defendant be obliged to appear by guar- 
Jian, and why record ſhould not be made conformable 
* ik, 


If an infant be ſerved with proceſs to appear by at- 
pmey, the court will make a rule for him to appear by 
quardian, or plaintiff to be at liberty to name and to ap- 
Wear and defend for him. Barnes 418, Gladman v. Bate- 


with And if plaintiff appears for defendant according to 
when itute, not knowing he was an infant, and error 
„ 4 ought, it is too late to apply to the court to amend 
as d , . 

King 


Plaintiff appeared for defendant as a perſon of full 
ee by affidavit, purſuant to the ſtatute, and proceeded 
v judgment : and "defendant brought a writ, and it 
un Gſcloſed that he intended to aſſign nonage for er- 


ror 
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Which muſt be 
appointed be- 
tore plea. 


How plaintiff 
can compel 

ſuch appoint= 
ment. 


Plaintiff muſt 
take care not to 
proceed againſt 
an infant with- 
out his guar- 
dian. 


And muſt apply 
in time ſor 
guardian to be 
appointed. 


How if he en- 
tets app arance 
According to 
ſtatute when 
detencant is an 
inf-nt, not 
knowing that 
ka. 


left the declaration in the office, gave notice to the 


| employed Mr. Waldo, an attorney of B. R., to takeh 


and delivered the iſſue, gave notice of trial, ſetè 


- torney, that the defendant was an infant; but this 1 


made an affidavit of the ſervice, entered an appe: 


OP PROCEEDINGS - fy 


for in fact. On which plaintiff moved to ſtrike cut 
appearance in perſon, and enter an appearance by oy 
dian for defendant, if he did not appear and do itk 
ſelf ; but the court denied it, thinking the plaintif; 
plication too late. Barnes 413, Kerry v. Cade, 


Aſſault and battery, whereby the plaintiff loſt her 
the defendant being ſerved with a. capias ad re/ya, 
dum, did not enter his appearance at the proper day; 
ter the return thereof; therefore the plaintiff's au 


for the defendant according to the ſtatute in yer 
fendant thereof, and to plead j whereupon the defen 


declaration out of the office, and plead the general in 
who did ſo in the name of one Palmer, an attornen 
C. B. Thereupon the plaintiff's attorney made i 


the cauſe, ſubpœned witneſſes, and gave briel 
his counſel; but when the cauſe was juſt com 
on to be tried, the plaintiff's attorney diſcam 
that the defendant was an infant of about 17 yz 
old, ſo that he ought to have appeared and pleadet 
guardian; and therefore if the plaintiff had proces 
to trial and judgment upon this record, it would h 
been error. 


Wherefore it was now moved on behalf of the pl 
tiff, that the defendant or his attorney might ſhewc 
why the appearance in the filazer's book ſhould not 
ſtruck out, and the defendant be obliged to appeu 
plead by his guardian, and why the record ſhould net! 
amended conformably thereto; and wy the pla 
ſhould not have his coſts, occaſioned by the defend 
attorney, who muſt be ſuppoſed to know his client: 
an infant, and ſo had led the plaintiff's attorney of 
proceed thus far erroneouſly; upon an affidavit of de 
facts, and that Mr. Waldo was a truſtee for the dei 
dant in a ſettlement, and muſt know he was not d 
when he pleaded. 


On ſhewing cauſe for the defendant, it appeared) 
aſſidavit, that Mr. Waldo acquainted the plaintiff's 


VJ BY AND AGAINST INPANTS. as 


la! 

6 r the plea pleaded, and he not believing it, proceeded 

by S | 

I dr Curiam : In this caſe the plaintiff's attorney Plaintiffs at- 


have applied to the defendant to name a guar- tone ſhould 
— if he Ned not do ſo in fix days, then plaintiff —— 
ht to have applied to the court to oblige him ſo to do; guardian, 
it was the plaintiff's attorney's own fault to proceed 
weouſly, although no notice had been given to 
that the defendant was not of ſull age; and if the 
tif had proceeded to judgment, and error had been 
icht, and afterwards the plaintiff had moved here to 
e made the record right, this court would not have 
it; and therefore as to coſts, there is more reaſon 
the plaintiff ſhould pay coſts for being permitted to 
the record made right, than that the defendant 
d pay coſts to the plaintiff: however, as coſts have 
been prayed by the defendant, let the defendant 
xd by guardian in fix days, and let the record be 
le agreeably thereunto without coſts of either ſide 
man v. Stevens, 2 Wil. 50. 


an infant appears by guardian before he obtains How if infany 
of court, it is only a miſdemeanor in the attorney, PP*5Þy guar- 

. Ix" dian without 
not error; but if he appear by attorney it is error. rule of court. 
rom. 158. | 


n attorney undertook to appear for the defendant How if attorney 


1 . 241 undertake to 
tant, and entered it by miſtake per attornatum. Per | near for de. 


„lt may be amended, and made per guardianum, fendant an in- 
be is bound to appear in a proper manner. Strat- fant. 


11d not 8 
v. Burgit, 1 Str. 114. 
1 [4 L 4 
yy Put this is only where the attorney has expreſsly un- 
P ken ta appear for defendant. Power v. Jones, 


445. 


wo in replying to a plea of infancy, the plaintiff muſt ſhew Replication to 
he dd Pugh in the replication to maintain every part of the Pleo infancy. 
ot of laration ; and if a replication which is entire be bad 


o part, it is bad as to the whole. IB. 40. 


Mumpſit on an account ſtated does not lie againſt an Infant not Lable 


it. Truman v. Hurft, 1 T. R. 40. —_— 


Even 
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What evidence 
pec:ilary it 
plaintiff replies, 
a ſubſcquent 
promuſc. 


Infant deſend- 
ant liable to 
coſts. 


If he appears by The ſtatutes of Jeefails do not cure the error of a 


attorney it is 
FITrcr. 


fendant after he had obtained twenty-one, confirmed; 


is liable to colts, if verdict be againſt him, Dy, 1c, 
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Even though the particulars of the account were fn 
neceſſaries. Bartlett v. Emery, Hil.2 G. 2. B. U 
cited in Truman v. Hur, Ib. 42. 


If the plaintiff reply to a plea of infancy that the @ 
promiſe, and the defendant rejoin that he did not, tx 
plaintiff need only prove a promiſe, and the defenday 
muſt ſhew that he was under age at the time, Bk 
wick v. Carruthers, Ib. 648, 

An infant defendant (though a guardian appointed 
1 Bul. 189. Str. 1217, Gardiner v. Holt. 


infant, when defendant, appearing by attorney; it oh 
extends to infants when plaintiffs, 


SECTION. VI, 


Of Proceedings againſt Fuſtices of the Peace, C 
ſtables, Revenue Officers, &c. 


For the encouragement of magiſtrates and other of 
cers in the execution of their duty, and in order to p 
tect them from vexatious proſecutions, the legiſlatus 
hath preſcribed certain forms and rules which mult x 
ſtritly adhered to, in all actions brought againſt tha 
for any thing done by virtue of their authority, or und 


colour of their reſpectiye oſſices. ed 
mo mc 
Ai to Proceedings againſt Juſticei. l f i 
Ackions muſt be brought in the county where ut 
fact was committed, 21 Jac. 1. c. 12. 
No action ſhalt be brought againſt any juſtice ſor a «+ 
thing done in the execution of his office, unleſs co ok 
menced within 6x calendar months after the ed, 


mitted, ſtat. 24 G. 2. c. 44. f. 8. 
4 


— — 0 


vt) AGAINST JUSTICES, e. 17 
ad before any writ is ſued out againſt, or copy of Notice requi- 


A, M/ 


Co. r 
<2 - + + 


88 
292 
22 


ere io ſn . A 8 220 ite 3 
ſerred on any ſuch juſtice, notice in writing of 
BR — od writ 1 be delivered to him, or left at his 


al place of abode, or ſerved at leaſt one calendar month 


ol = P þ thy * * > s * 2 
n 


the & re the ſuing out of ſuch writ; in which notice 

meal be contained, the cauſe of action which the party 

10t, the g claims to have againſt ſuch —— of the peace; Ls 

fenday the back of which notice ſhall indorſed the name pl 
Zr A place of abode of plaintiff's attorney or agent, y 


o ſhall be entitled to 20s. for preparation and ſervice 
uch notice. . 1. 


For form of ſuch notice ſee [ Appendix R.] 


= Cy 
* 
„** 


1 


ointeih 
y, I% 


- 


— 

* e 
e e 
nr: 


ſnlefs plaintiff at'the trial proves that ſach notice which muſt be 


r of a given, he cannot have a verdict, but the juſtice ſhall proved % 
it e verdict and colts. 1. 3. 


e notice muſt contain fully the caufe of action, and Its contents. 
evidence ſhall be given on the trial of any cauſe 
ation, except ſuch as is contained in the notice. 


CE 2 F 2 


ſithin one calendar month after ſuch notice given, Juſtice may ten- 


juſtice may tender amends to the party complaining, der amends. 
to his agent or attorney; and if not accepted, he may 


d ſuch tender in bar _— with not guilty, and 


% Cite 


her oll other plea with leave of the court; and if on iſſue 
to po el, the jury ſhall find the amends ſo tendered ſuffi- 
piſlatup t, then they ſhall give a verdict for the defendant ; 


mul: e bich caſe, or in caſe the plaintiff ſhall become non- 


or diſcontinue z or in caſe judgment ſhall be given 
uch defendant on demurrer, ſuch juſtice ſhall be en- 
ed to the like coſts as he would have been entitled 
n caſe he had pleaded the general iſſue only: and if 
jury find no amends tendered, or not ſufficient, and 
d painſt the defendant on ſuch other plea or pleas, 
L they ſhall give a verdict for the plaintiff, and da- 
ſs, which he ſhall recover with coſts. C, 2. 


I caſe ſuch juſtice ſhall neglect to tender amends, Or bring money 


> fora | 
* bal have tendered inſufficient amends before action in court. 
& cot elt, he may pay into court, any time before iſſue 


ded, ſuch ſum of money as he ſhall ſee fit. ſ. 4. 
Defendant 
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May plead ge- 
neral :(Tuc. 


Plainuff's coſts. 


Defendant's. 


Proceedings 
againſt con ſta. 
bies. 


Limitation cf 


Pemand of 
Watt, &c. 


[Appendix R.] 


judge ſhall in apen court certify on the back of the x, 


Jac. 1. c. 12. 


if ſuch action be brought jointly againſt ſuch julti 


; -OF PROCEEDINGS . tan 


Defendant may always plead the general rue, 1 
give ſpecial matter in evidence. Stat. 7 Jac, 1, c. & 


Where the plaintiff ſhall obtain a verdict, in caſe tn 


card, that the injury was wilfully and maliciouſly co, 
mitted, he ſhall be entitled to double coſts, ſ. J. 


If defendant gains a verdict, he ſhall have dou 
calts, by ſtat. 7 Jac. 1. c. 53. See vol. I. p. 494, 


As to Proceedings againſt Conſtables, 


The action muſt be brought within fix calende 


_— after the act committed. 24 G. 2. c. 4 
8. | 


And in the county where fact was committed, 4 


No action ſhall be brought againſt any conſtable 
other officer, or againſt any perſon acting by his ord 
and in his aid, for any thing done in obedience to ay 
warrant of any juſtice, until demand made or left at t 
uſual place of his abode by the party intending to bra 
ſuch action, or by his attorney or agent, in writih 
ſigned by the party demanding the ſame, of the perul 
and copy of ſuch warrant, and the ſame hath been w 
fuſed or neglected for the ſpace of ſx days after ſuch 
mand [for form of notice of ſuch demand, ſee A 
R.]; and in cafe after ſuch demand and compliance, 
ſhewing the ſaid warrant to, and permitting a copy to 
taken thereof, by the party demanding the fame, # 
action ſhall be brought againſt ſuch conſtable, &c. 
any ſuch cauſe, without making the juſtices defendat 
that on producing and proving ſuch warrant at the ni 
the jury ſhall give a verdict for the defendant, notws 
ſtanding any deſect of juriſdiction in ſuch juſtice; & 


and alſo againſt ſuch conſtable, &c. then, on procl a 
ſuch warrant, the jury ſhall find for ſuch conſtable, z 
notwithſtanding ſuch deſect of juriſdiction, and if . 
verdict ſhall be given againſt the juſtice, that in fe 
caſe the plaintiff ſhall recover coſts, to be taxed * ' 


kc. VI.) AGAINST JUSTICES, &c. 


clade ſach coſts as ſuch plaintiff is liable to y to 
ich defendants for whom ſuch verdict ſhall be found. 


6, 


Defendants may plead general iſſue, and give ſpecial 
utter in evidence. 7 Jac. 1. c. 5. 


Plaintiff ſhall alſo be entitled to double coſts if judge 


W-rtifies the injury to be wilful and malicious. ſ. 9. 


If defendant has 4 verdict, he ſhall have double coſts, 
tat. 7 Jac. 1. c. 5. See vol. I. p. 494. 


. ts Priceedirigs againſt Officers of Exciſe and Cinſtom 


oufe f. 


The former are governed by ſtat. 23 Geo. 3. c. 70. 
d are nearly the ſame regulations as above preſcribed 
proceedings againſt juſtices, with reſpect to the ne- 
ſity of a previous notice one calendar month before 
te action brought, the notice to contain the cauſe of 
tion, the names and places of abode of the plaintiff, 
Id of his attorney or agent ffor form threat ſee Ap- 
fix R.]; nothing out of the notice to be given in 
dence, a power of tendering amends, and of bring- 
g money into court and the like, except that in pro- 
lings againſt theſe officers the action muſt be 
ought within three months next after the cauſe of 
on ſhall ariſe; and not afterwards, and ſhall be laid 
| tried in the county and place where the facts were 
mmitted, and not in any other county or place, and 
defendant may plead the general iflue, and give the 
dial matter in evidence, and if the plaintiff ſhall be 
ſuited or diſcontinue, or if upon a verdict or demur- 
judgment ſhall be given againſt the plaintiff, the de- 
ſhall recover treble colts. ſ. 34. 


Þy 24 Geo. 3. c. 70. the proceedings againſt cuſtom 


ule officers are regulated, and are preciſcly the ſame 
gunk exciſe officers. 


They both extend t ing by the order or i 
of fuck occen, o perſons acting by the order or in 


Vol. IT, | ; 4 By 
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May plead ge- 
neral iſſue. 


Coſts of plaintiff 
and defendant. 


Proceeding 
againſt exciſe 
officers. 


[Appendix R.] 


Cuſtom houſe 
officers. 
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Churchwardens 
and overſecrs. 


To what caſes 
the acts extend. 


Only where dee 
tendants ated 


Only to torts. 


of another nature brought againſt officers. 


ſeers of the poor, which gives the general iſſue a 


OF PROCEEDINGS tun 


By ſtatute 21 Jac. 1. c. 12. the proviſions of de 
7 Jac. 1. c. 5. are extended to churchwardens and ow. 


double coſts if verdict be for defendant. 


OBSERVATIONS. 


The privileges under the above afts only extend u 
caſes where the juſtices, conſtables, or officers are adi 
in execution of their offices. 


It does not extend to private quarrels, Str. 446. ; w 
to caſes where the conſtable, though he might han: 
warrant, does not act in obedience to it; as if he tua 
up a wrong perſon not mentioned in the warn 
Money v. Leach, 3 Burr. 1742. 


But though the act be not ſtrictly warranted h) h 
official capacity, yet if done bona fide in the ſuppeld 
execution of his duty; as where an exciſe officer i 
ſaulted an innocent perſon on the ſuſpicion that he n 
a ſmuggler, he comes within the at. Daniel v. Wilks 
5 D. & E. 1. | 


The acts only extend to caſes of torte, not to ado 


As actions of af for money had and receir 
Feltham v. Ferry, — P. 24. 


A ſecretary of ſtate is not a juſtice of peace, na 
meſſengers conſtables, within the ſtat. 24 Geo. 2. 
tick v. Carrington, 2 Wil. 275. 


But an overſcer of the poor who diſtrains for a pov 
rate under a juitice's warrant is within the act. Van 
v. Jackſon, Bull. N. P. 24. Eſpin. 340. 


So is the lord of a manor, who is alſo a p_ 
action againſt him for taking away a gun, fo it wil 
preſumed he acted as a juſtice, Briggs v. Sir 
Evelyn, 2 H. Bl. 114. 
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of the If the juſtice pleads tender of amends under the ſta- How phintiff 
d ones te, plaintiff may have a rule for defendant to bring the 9147 Proceed on 
ie and noney into court, that he may take it out and diſconti- pleading tender, 


wut, Lawrence v. Cox, Bull. N. P. 24. 


If the juſtice omits to tender amends, and afterwards How if deſen- 
noyes to pay money into court, it muſt appear that the dant moves to 
ion is brought againſt him for ſomething done as a bert mee 


uſtice in the execution of his office. Caſbourn v. Ball, 
tend u Blac. 859. 


This will appear by proper affidavit and annexing 
| laintiff's notice of action, which ſhews defendant to 
6. ; no e ſued as a juſtice, 


ie tue Notice by the act may be left at the dwelling-houſe, What fervice of 
vam nd indeed, generally ſpeaking where it is required by e 890d. 

aw that notice ſhall be given to a party before he ſhall 

affected by any act, leaving it at his dwelling-houſe 

ſufficient. Jones v. Marſh, 4 D. & E. 465. 


The time of limitation is ſtrictly adhered to; nor can What mall be 

n ation be maintained againſt officers of the cuſtoms commencement 
r ſeizing goods as forfeited by the revenue laws, unleſs - = oy — 
de brought within three months after the actual ſei- 

| , notwithſtanding a ſuit is inſtituted in the Court of 

ha xchequer, for the condemnation of the goods which 

depending at the expiration of the three months. 


Wi. v. Ferrit, 2 H. Blac. 14. \ 


Where an act confers certain privileges on officers Subſequent ache 
| o may be ſued for things done in purſuance of that 40 — 
, Dor! a, and a ſubſequent act impoſes new obligations on the — 
 olkcers, the privileges of the former ſtatute do not to expreſſed. 
ach on them in reſpe& of things done under the 


ter. Bozing v. Skelton, 5 D. & E. 16. 


Therefore toll-gate keepers ſued for acts done 
ler the 25 Geo. 3. c. 51. need not be ſued in the 
Punty where the fact was committed, as they muſt be 
the 13 G. 3. e. 78. 1.81. B. 16. 
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By corporations- If a corporation ſue, they muſt ſue in the nave 


Againft corpo- 
Fatons. 


By — and a præcipe for an original writ, which original writ mil 


How iſſues di- 


reed to be re · 


furned. 


in their own perſons, Bro. Corp. 28. 
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Sgcrrox VII. 


Of Proceedings by and againſt Corporation. 


of the corporation, by an attorney appointed under the 
ſeal of the corporation. They may ſue in the comma 
way by /atitat or capias. 


But if a corporation is ſued, it muſt be ſued by i 
name of incorporation by original writ ; and in order u 
ſue a corporation, the plaintiiF's attorney muſt make ox 


be made out by the curſitor of the proper county, a 
duly filed with the filacer in B. R. or cuftos breviun i 
C. P. on which a ſummons mult be made out, contain 
ing the whole cauſe of action for the ſheriff to ſunna 
them, whoſe oſſicer may ſerve it upon the town cle 
upon which, if they appear, the proceedings are the 
fame as in other caſes; but their appearance muſt bel 
an attorney appointed under the common ſeal, and 


In general the town. clerk undertakes for appeara orn 
or ſome attorney appointed by them®, 


If they do not appear upon the ſummons at the 
turn of the original writ, get writ returned /unmon 
feci by ſheriff, then take out a diftringes and proce 

ainſt them by diſtreſs infinite : and it is not ſufſcin 
if the particular perſons diſtrained upon appear at Us 


* Form of declaration againſt a corporation is, The Mayor, &-0 

(let title of corporation be correct) were ſummoned to ann 
A. B. in a plea of treſpaſs on the caſe, &c. And thereupon the y 
A. B. by his attorney, complains, for that wheres 
faid Mayor, &c. 


Appearance is entered with filazer, ſorm of precipe is 
Appearance for the Mayor, &c. of againſt A. B. to an cih 
returnable 


To 8. Attorne) 
reti 


e. VII. AGAINST CORPORATIONS, 


tum of the proceſs; Bro. Corp. 28. ; or if all the 
nembers of the corporation appear in perſon z but they 
nuſt appear by an attorney appointed under ſeal. 


Should the ſheriff return but ſmall iſſues on the drin- 
u the court on motion will order him to return 


Ons, cater. 


In an action againſt the Eaſt India Company for 
ooo, it was moved, that the ſheriff return exemplary 
ues, becauſe ſeveral writs of diſtringas had been already 
ved to no purpoſe; and the court ſaid, he ſhould 
urn good iſſues ; and if he did not, the plaintiff might 
ring an action againſt him; but at laſt he was ordered 
o attend. Salk. 191. pl. 2. 


Itis now ſettled that a corporation is not entitled to 


it mul 
ty, and | efloin, 2 D. & E. 16. 


If corporation be ſued by capiar, and plaintiff enter 
n appearance according to ſtatute, proceedings will be 


n Clerk t ande, becauſe they ſhould be ſued by pone and diſtrin- 

are te 1; but if defendants themſelves appear, the objection 

ſt bey | waived, Langley v. Bailiffs, &c. of Eaſt Retford, 
ar, 415. 


Corporations aggregate muſt ſue and be ſued by at- 


prney, and therefore the proper proceſs againſt them is 
dfiringas, Co. Lit. 66. 


A corporation cannot be eſſoined. Dalt. 121. pl. 154. 


mmonen 

proceed Nor outlawed. 10 Co. 32. b. 

afficien 

r at hs No attachment lies againſt a corporation. 


7, 444 A corporation cannot be declared againſt, as in the 
wa ultody of the marſhal. 6 Mod. 18 3. 
he lea 0h 


A corporation cannot ſue as a common informer. 
18a. 1241, 


As outlawry does not lie againſt 

gamit an aggregate corpo- 
| ton, therefore treſpaſs does not lie againſt them ; for 
#447 and exigent do not go. Bro. Corp. 43. 


L 3 Corpo- 
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No eſſoin. 


If ſued by ca- 
pias how objec- 
tion waived, 


General obſer- 
vations as to 
corporations, 
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_ 316 


As to inſpecting 
books, cc. 


OF PROCEEDINGS (Ch, xy, 


Corporations aggregate cannot diſtrain in their 
— but by their bailiff; therefore replevin — 
ie againſt them by the name of their corporaim 
Brownl. 175. 


Corporations cannot ſue without their head; o, i 
time of vacation of their headſhip. Wood's Inſtit. 11, 


And if mayor and commonaſey bring an action, al 
the mayor dies, the writ abates. Salk. 398. 


Corporations aggregate cannot commit treaſon, or k 
outlawed or excommunicated; 10 Rep. 32. 1 Rep. 12, 


1 Inſt. 134. a. ; or be executors or adminiſtrators, A 
Though 1 Roll. Abr. 915. contra. But guere; for the 
cannot take an oath. 


They cannot be joint tenants to take by ſurvivorſiin 
but they may be tenants in common. Wood's laſt 


They cannot be ſeized to the uſe of another. Bid. 


The members cannot larly be witneſſes for th 
corporation, eſpecially if they teſtify for any conbda. 
able advantage or profit of the body, 2 Lev. 232. 2 
2 Str. 1069. ; for every member hath a right and fre: 
hold for his life as to his freedom, and all the memben 


together have an inheritance in the lands, and an ints 
reſt in the goods. 


But they may disfranchiſe a member for that pu- 
pole. 


Corporations aggregate cannot be bound wichen 
deed, therefore no action lies againſt them, units 
founded on a deed. But an action will lie againt 
corporation ſole upon a promiſe ; the party's remedy i 


non performance is by bill in equity, to compel a [pcs 
fic performance, as to make anew leaſe, &c. 


Where a corporation is plaintiff in a civil ache 
leave to inſpect their books is granted to the defend 
of courſe. The Mayer of Lynn v. Danton, 11. 


689. Dock 
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Though in an action by a corporation againſt a 
ranger, the court will give the defendant leave to in- 
ſpect papers, & c. relating to the queſtion. Corporation 
of Barnſtaple v. Leathey, 3 T. R. 303. 


Where a rule had een, ape for a quo warranto 
information againſt A. as Mayor of B. on the relation of 
ſome of the corporators, and another rule in that cauſe 
for inſpecting all the corporation books, papers, &c. di- 
rected to the town clerk ; an inſpection of ſuch only as 
related to the election and office of Mayor was held to 
be ſufficient compliance with the latter rule, ſo as to 


b. XY, 


w oe protect the town clerk from an attachment as for a con- 
4 1 tempt of the court; it appearing, that he had acted bond 


fal, R. V, 6. Ball, 3 T's R. 579. 


S EcTION VIII. 


Of Proceedings againſt Hundredors. 


In order to render it one common intereſt for the in- 
habitants of a diſtrict to preſerve peace and prevent de- 
predation, the legiſlature hath enacted, by various acts 
of parliament, that for certain offences deſcribed therein, 
the hundred ſhall be liable to the party injured for the 
loſs or damage thereby ſuſtained by him, within the 
limits of that hundred, 


The oldeſt ſtatutes upon this head are 3 Edw. 1. and 
13 Edw. 1. rendering the hundred liable in caſe of rob- 
berics, commonly called the ſtatutes of hue and cry, 
followed by ſubſequent ſtatutes of 27 Eliz. c. 13. 
29 Car. 2, c. 7. 8 Geo. 2. c. 16. 22 Geo. 2. c. 24. 


unt 1 
dy in But by other ſtatutes, the hundred is made liable in 
(pe cale of other offences ; as 7 & 8 W. 3. c. 2., for expor« 


ation of wool; 1 Geo. 1. c. 5., for pulling down build- 
ings, upon which were ſeveral proſecutions, in conſe- 
quence of the riots in London, in the year 1780 
9 Geo, 1. c. 22., for killing cattle, cutting down trees, 
(ting bre to barns, buildings, ſtacks of hay, corn, &c.z 
L 4 8 Geo, 
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8 Geo. 2. c. 20., for deſtroying turnpikes or works cn 
navigable rivers; 10 Geo. 2. c. 32., for cutting 
binds; 11 Geo, 2. c. 22., for deſtroying corn to prevey 
exportation; 19 Geo. 2. c. 34., for wounding officers of 
the cuſtoms; and 29 Geo. 2. c. 36., for deſtroying 
woods, &c. 


Sometimes the hundred is only made hable to a cer. 
tain amount, and different reſtrictions are impoſed in 
the different ſtatutes; but the proceedings in profſecy. 
tions upon them (which is the only thing neccflary ty 
be conſidered in this place) are nearly fimilar ; and by 
briefly ſhewing how to proceed againſt the hundred upon 
the ſtatutes of hue and cry, the proceedings in other 


caſes, by referring to the particular ſtatutes which goven 
them, may be eaſily known. 


If an action be commenced againſt hundredors, the 
ſuit in B.R. as well as in C. B. muſt be by original (that 
is, if the hundred generally are to be ſued ; but if the ſut 
be againſt two of the inhabitants of the hundred in the 
name of the reft, che ſuit may be by bill in B. R.); for 
the inhabitants of an hundred cannot be in cuſtody of 
the marſhal. 3 Keb. 126. 2 Saund. 375. 4 Mod. 296, 


To proceed againſt an hundred on the ſtatute of hue 
and cry, 13 Edw. 1. the plaintiff muſt take out his origi 
nal writ, which muſt be teſted forty days after the rod- 
bery (which forty days are allowed for the hundred to 
take the thieves by the ſtatute of Winton, R. 2 Les. 
320.), and within a year after the robbery. R. 1 Browill 


156. 


Prepare præcipe and get original from curſitors of pu- 
per county. 


The original writ uſually recites the ſtatute. H. B. 141. 
2 Saund. 374. 4 Mod 296. 1 Bro. Ent. 99. But the 
recital of the ſtatute is not neceſſary ; though it mul 
ſtate the circumſtances of the robbery, and the plaintiffs 
compliance with the ſtatutes, viz. that he made hue and 
cry, gave notice of the robbery, deſcribed the felons, tie 


time and place of the robbery ; that within twenty days 


he cauſed notice thereof to be given in the London G 


zette, deſcribed the robbers and robbery therein, that be 


7 entele 
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ered into bond before the ſheriff to the high conſta- 
e of the hundred, with condition for the ſecurity of 
e coſts, in caſe of being nonſuited, diſcontinuing, &c. 
at twenty days before the iſſuing of the writ, he made 
th before a juſtice, that he did not know the parties 
bo robbed him, and that the inhabitants of the hun- 
red have not taken the robbers, &c. 


The proceſs ſerved is a copy of the original writ, 


hich proceſs formerly uſed to be ſerved on ſome inl 
y to ant of the hundred. But by the 8 Geo. 2. c. 16. it 
| by enacted, That no proceſs for appearance in any 


Action to be brought upon the ſtatutes of hue and 
cry, or either of them, againſt any hundred, ſhall be 
ſerved on any inhabitant thereof, ſave only upon the 
high conſtable, or high conſtables of the hundred 
wherein the robbery thall happen ; who is required 
to cauſe public notice thereof to be given, in one of 
the principal market towns within ſuch hundred, on 
the next market day after he or they ſhall be ſerved 
with ſuch proceſs: or if there ſhall happen to be no 
market town within the hundred, then in ſome pariſh 
church within the ſame hundred, immediately after 
divine ſervice on the Sunday next after his or their be- 
ing ſerved with ſuch proceſs : and he or they is and are 
herebyempowered and required to enter,or cauſe tobe 
entered, an appearance in the ſaid action, and alſo de- 
fend the ſame for, and on behalf of, the inhabitants 
of the ſaid hundred, as he or they ſhall be adviſed.” 


The defendants muſt enter appearance with the fila- 
r on the quarts die poſt of return of original. 


The declaration muſt be againſt the inhabitants of 
e hundred generally; for if it is againſt any by name, 
dd all are not named, it will be bad. R. 2 Keb. 126. 


The declaration need not recite the original at large, 
cb. 1654, Mills, 26. 3 nor more of the ſtatute than is 
eninent to the action, 2 Ventr. 215. ; and muſt con- 
ude centra formam flatutt ; 1. e. the ſtatute of Winton ; 
Ir contra formam flatutorum is bad. Lelv. 116, 


n C If no appearance entered, ſue out diſtringat againſt all 
hat he ay of defendants, and ſo an alias and pluries, and ſell 


e iues under 10 Geo. 3. as directed ante ſec. 1. 1 


ci 
2 
: 
L 
| 
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made and to be levied according to the 27th Eliz. m 


expences ſhall amount to; of which he ſball give an . 
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If the defendants plead, and there is an iſſue, the u. 
-nire facias ſhall be awarded to the next hundred. The 
Brev. 144. 2wuere; for fince the 29 Geo. 2. c. 18. 
it ſeems the venire ſhould be awarded de corpore — 
(except the hundred againſt which the action 1 
brought). 


If judgment be given againſt the hundred, the ſherig 
&c. upon receipt of any writ of execution againſt ay 
inhabitant, inſtead of ſerving the ſame, ſhall cauſe th: 
ſame to be ſhewn gratis to two juſtices of the couny, 
riding, or diviſion, (whereof one to be of the quorun, 
who are to cauſe ſuch taxation and aſſeſſment to ix 


by the conſtables, &c. rateably and proportionably, ac 
in which taxation and aſſeſſment, there ſhall be pr 
vided and included, over and above what the coſts 20 
damages recovered by the plaintiff in ſuch action ſl 
amount to, all ſuch juſt and neceſſary expences, whic 
the high conſtable of the hundred hath been at in & 
fending ſuch action; claim being made thereto by ſuc 
high conſtable, before the ſaid juſtices, upon due ns- 
tice for that purpoſe given him; and the money ſo to be 
levied, to be paid over by ſuch conſtable, &c. within ten 
days after collection, to the ſheriff of the county, to the 
uſe of the plaintiff in ſuch action, for ſo much 28 h 
coſts and damages recovered ſhall amount unto, and u 
the uſe of the ſaid high conſtable, for ſo much 3s bs 


count, and make proof thereof upon oath, to the ſati 


faction of the ſaid juſtices, before any taxation ſhall i 7 
made for re- imburſing ſuch high conſtable ; and ſha the 
in ſuch expences, have no further allowance towarl « þ 
paying an attorney to defend the ſaid action, than wi the 
ſuch attorney's bill ſhall be taxed at by the proper c. hun 
ficer of that court, where the action ſhall be brougit, 
which the ſaid high conſtable ſhall cauſe to be taxed 
that purpoſe. Stat. 8 Geo. 2. c. 16. f. 4. 
The 7th ſection of the above act provides in what mit 
ner the conſtable ſhall be reimburſed his expences, 
caſe the plaintiff is nonſuited, &c. and becomes, of 
ſureties in the bond become, inſolvent. T 
And by the 22 Geo. 2. c. 46., in all execut Wi 


againſt inhabitants of any hundred, on any judge 
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he u. ined by virtue of any act of parliament whatſoever, 
The de fame mode is to be obſerved as directed in the 
— ove ſtatute of 8 Geo. 2. c. 16. . 4. 


To ſupport an action againſt the hundred for da- What to de 
mages on the 1 Geo. 1. ſt. 2. c. 5. for the riotous de- _ on ſtat. 
molition of a houſe, it is not neceſſary to prove that ET AY 


heril, . velre rioters were aſſembled at the time. Prickit? 
o v. Waldron, 5 T. R. 14 : 


Such an action is maintainable by a truſtee in whom Truſtee may 
the legal eſtate is veſted for exiſting purpoſes z and maintain the ac- 
(2s it ſeems) even by a bare truſtee of a ſatisfied term. 


J. 


1 An order of juſtices for the levying of money upon Of the order of 
s and the inhabitants of an hundred under the riot act, di- 1 
riot A 


reting that the money when levied ſhall be paid into 
the hands of a banker, ſubject to their further order 


2 * R. v. Inhabitants of the Hundred of Halfjhire, 
341. 
e 06 


* ; ; 
8 * m_y ſhould be direCted to be paid to the party 
to the | 
on A writ of execution ſued out by the party who has How writ of 
wo recovered damages againſt the hundred, and delivered enten 
as by the ſheriff to the juſtices, is a good foundation for an * 
2 order to levy the amount. 15. 
all de The order for levying th 
he orc evying the damages ought to be u 
= - inhabitants of the “ towns, — villages, — 
os hamlets, purſuant to the 27th Eliz. and not upon 
* ve inhabitants of the diſtricts and pariſhes within the 
er 0b hundred, 5 T. R. 341. 
wet, 
N 
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the poor and indigent be an abſolute hindrance to dt 
recovery of their juſt right by any legal remedy, Fron 
motives of compaſſion therefore, and for the advance. 

ment of juſtice, the legiſlature hath ordained, « Thy 
„ every poor perſon who ſhall have cauſe of action, dt 
« ſhall. have original writs, &c. nothing taking for th 
& ſame. Counſel, attornies, and all other officers n. 
« quiſite and neceſſary for the ſpeed of the ſaid ſuits t 
dc be had and made, who ſhall do their duties withou 
« any reward.” Stat. 11 H. 7. c. 12. 


Who deemed a A poor perſon within this ſtatute muſt not be wort 
pauper- 51. in the world (wearing apparel and his right to the 
matter in queſtion only excepted); a ſum, it muſt be con. 

feſſed, conſidering the preſent value of money, not agree 


able to the ſpirit of ſo remedial a law. 


Statute only ex- It ifobſervable too and to be lamented, that the ſtatut 

tends to plan- does not extend its relief to paupers, who are defen- 

Ks. dants. Bar, 328. So that, however unjuſtly they may 
be ſued, the extra coſts of an action may prove ther 
ruin, notwithſtanding a verdict in their favour, 


The mode of proceeding is by petition to one of the 
judges of the court, to be admitted to ſue in forma pat 
peris, to which muſt be annexed an affidavit of plaintiff 


poverty. 


The petition is engroſſed on treble 6d. ſtampt papei 
and is as follows : 


aK. n. P.Q.Deſendan 
Form of peti- To the Right Honourable Lloyd | 2 
don. Juſtice of his Majeſty's Court of King's Bench. 
The humble petition of F. S. 
Sherweth, 


I humbly con- That the ſaid defendant is juſtly indebted m 
2 — — Jour petitioner in the ſum of 20l. ſ er wwhatew 
— cauſe he cauſe of action may be), and your petit 
of action againſt Gath not as yet commenced any action agent 
the abovenamed him, being unable to carry on the ſaid cal s 
F. Q. and hum- account of his extreme poverty, as appears by itt 


bly accept to be avit hereto annexed, Your petitioner ti 
"00 2 85 M, fore moſt humbly prays your Lordſhip, that be 4 
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. g. admitted in forma pauperis to proſecute his ſaid action, and 
o the % 4. J. E. may be aſſigned to bin as bis counſel, and C. O, 
From bis attorneys 1 profecute his ſaid ſuit, And your petitioner ſhall 


ver pray, Se. 


Ia 
1 &, In the margin of which petition, in order to prevent 
1 the — ——— muſt be inſerted as above, and 


foned by counſel, or in C. B. by a ſerjeant, the petition 
Wheing the ſame, mutatis mutandis. 


| If the ation is commenced, for ſtill the party may 
apply, fay in petition, “That your petitioner hath com- 


worth . menced an action againſt him for the ſame ; but that 
o the jour petitioner finds himſelf unable,” &c. 


To the petition is annexed the following affidavit, 
written on treble 6d. ſtampt paper: 


F. S. of, Cc. labourer, maketh oath and faith, that he is agaavix. 
t wot worth gl. in the world (ave and except his wearing ap- 
' apparel, and the matter in queſtion in this cauſe ),” | 


Carry petition and aſſidavit to judge's chambers, 
ſwear the latter, and clerk will make out proper order; 
bay him 27. 6d. 


No rule is drawn up. 


After this all future proceedings are without ſtamps, Exempts plaia- 
the writ, pleadings, record, venire, diſtringas, & c. iff from fees. 
le paper book is made up for nothing, nor any fees 

pad to the officers, the attorney, or council. | 


Indeed, if the party give any fee or reward to hig On pain of be- 
ounſel or attorney, or make any contract or agreement int diſpau- 

ith them, he ſhall be diſpaupered and not admitted 

Again in that ſuit, 


le ſeems, that if the plaintiff recover a verdict (which Except he reco- 
I believe muſt be above 5/.) the officers claim their fees. vs 4 verdiet. 
lus however might ſometimes defeat the end of the 
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Eztentof ad» The admiſſion only extends to the particular a6 
— in which it is granted; to every ſuit (if the — 
more than one) there muſt be a freſh petition, 


of the declara- To the declaration which is in the uſual form, ane 
— a copy of the judge's order of his admiſſion, 


of the ive mo- A pauper plaintiff is not entitled to the iſſue monef 
if he ſign judgment, becauſe defendant does not py 
it, the court will ſet it ade. Cadron v. Hayman, ; |), 
& E. 50g. 


"OY He is not liable to pay coſts, not even if he be now 
ſuited ; or if judgment, as in caſe of a nonſuit; Hal. 
Lee, 3 Wil. 24.; but it is at the diſcretion of the cour 
to diſpauper him. Stat. 23 Hen. 8. 2 Sal. 506, 


Or defendant may move to have him diſpaupemi, 
but unleſs ſomething vexatious appears in his condul, 
the court will diſcourage the motion, 


Though it is ſaid he is liable to pay coſts for not yrs 
ceeding to trial, and for all defaults for which an ee 
cutor would pay. Walker v. Parker, Cook. Rep. 47. 2 


Of a ſecond ac- If he be nonſuited, and afterwards bring a ſecond ar 
— action for the ſame cauſe, court will not compel hint 
pay the coſts of the firſt 3 but if his conduct has ben 
vexatious, as giving ſix notices of trial, and not pro- 


ceeding, the court will diſpauper him. Str. 878. g8; 


But if a plaintiff after being nonſuited (not in farni 
pauperis) brings a freſh action, and then ſues in form 
pauperis, court will ſtay proceedings till the coſts of i 
"Þirſt are paid. Wefon v. Withers, 2 D. & E. 511. 


8 
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CHAP, IVI. 


f Proceedings in particular Actions, perſonal 
3 and mixed. 


I. Ejeftment. 

II. Penal Actions. 

HI. Replevin. 

IV, Scire facias to revive Judgments, 


I. Of Proceedings in Ejectment. 
| pu action of ejectment (as it is now modelled) 


is a mere creature of Weſtminſter- hall, an inge- 
Vous fiction for the trial of titles to the poſſeſſion of 
nds, introduced within time of memory, and moulded 
madually with great care and attention into a courſe of 
practice, by the rules of the court. All the niceties 
and embarraſſments, with which real actions are en- 


ſecond angled, are thereby now avoided, and titles are tried 
him u ith more eaſe and diſpatch, and leſs expence. 
as been | 
ot pro As it is now the remedy generally adopted for reco- 


ering premiſes wrongfully withheld, let the eſtate be 
what it may,whether fee ſimple, fee tail, for life, or years, 
t is of great importance for the ſtudent and practitioner 
ko be well acquainted with the nature and origin of the 
preſent modern practice, the ſeveral rules of court and 
ds of parliament by which it is regulated, and in what 
cles the old method of ejectment 1s ſtill to be purſued. 


lt may be proper therefore to conſider — 


Ste. 1. The Nature and Origin of the preſent 
Madern Aftion of Ejefment. 

Sec. 2. Of the Proceedings therein in ordinary 
(uſes, and when the Action ſhould be brought, 


And herein, 
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EJECTMENT. fam 


A. Of the Declaration and the Service theres 


B. Of Judgment againſt the Caſual Fjegy 
for Want of Appearance. 


C. Of the Appearance of the Tenant, or a 
the Landlord under the Statute 11 Geo. 2. 20 
of the Conſent Rule. 


D. Of the Proceedings from Appearance u 
Trial. 
E. Of the Trial and its Incidents. 
F. Of the Judgment and its Effect. 
G. Of new Trial and Arreſt of Judgment. 
Þ. Of the Execution. 
J. Of the Writ of Error. 
K. Of Proceedings by Original in K. B. 


Sxc. 3. Of Proceedings in Ejeftment in partits 
tar Cafes. 


A. By Landlord againſt Tenant on St 
4 Geo. 2. 


B. Where the Premiſes are untenanted arf 
the Caſe is not within the Statute 4 Geo. 2. 


C. Of Proceedings by Mortgagee. 
D. Of Proceedings by Corporations. 
E. Of Proceedings in Inferior Courts. 


F. Of Proceedings by and againſt Infants. 


SEC. 4. Of the Action for Meſue Profits. 
SEC. 5. General Obſervations on the Proceeding 


a. Of Amending the Proceedings in Fj 
ment. 


B. Of Conſolidating Actions. F 
b C. 


— 
Pt, I. Sec. I.] EJECTMENT. 


C. Of bringing a new or ſecond Ejectment, 
and of ſtaying Proceedings till Coſts of firſt are 
aid, 

b D. Of Security for Coſts in other Caſes in 
Ejectment. 

E. Of quieting Plaintiff in his Poſſeſſion after 
judgment and Execution in Ejectment. 


SecTton 1. 


The Nature and Origin of the preſent Action of 
Ejectment. 


Actions are in general divided into real and perſonal ; 
but an ejectment is in its nature both; it is therefore 
called a mixed action; for it is real in reſpect of the 


tin. land, and perſonal in reſpect of the damages and colts. 


covering the poſſeſſion of land was by real action, by 
writ of entry or aſſize, and this in no caſe where the 
eitate was leſs than freehold ; for a mere leaſehold in- 
crelt, or term for years, was, in the early period of our 
conſtitution, deemed of ſuch little import, that no 
emedy was provided, whereby the tenant could regain 
his poſſeſſion, in caſe he were ouſted by his landlord, 
Ir by a ſtranger. Againſt the former he could only 
proceed upon his breach of covenant or agreement: 
ppainſt the latter he might indeed have his writ of 


xjectment, but could thereby only recover damages, not 
the poſſeſſion. % 


Thus were our laws materially defeCtive. For though 
be frecholder, if diſſeized, might reſort to his real action, 
Jet that was not only dilatory, intricate, and expenſive, 
Put at laſt the poſſeſſion was thereby only regained, and 
| 0 damages for the expulſion given; and on the other 
and the termor, if he were ouſted, could only by his 


attio f 
— ejectment recover damages and not tlie poſ- 


Ver, II. d M In 
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Ejectment a 
mixed action. 


By the ancient common law, the only method of re- Remedy at com- 


mon law by ical 
action; 


by ejectment. 


Laws de ſective 
in that reſpect. 


„ = FIT . $4 1 " 
— + 9% 4 en. = - 7% ON * 


1 
þ 
1 
1 
| 


162 EJECTMENT. (Ch. Ant 


: In thoſe times the ejectment was a mere perſonal ze. 
tion of treſpaſs, and the proceedings were by pore, « 
by capias, and diſtreſs infinite. 


When altera- In progreſs of time, (ſome ſay ſo early as the reign d 
uon took place; Edward IV. 3 Blac. Com. 201. but certainly aboy 
the time of Henry VII. when long leaſes began to creep 
into uſe,) the remedy by ejectment was extended 2 
rendered more efficacious, by the object of the aQin 
being entirely changed, and the term itſelf thereby re, 

covered. | | 


and how in This was effected by the courts of law coming to: 
dec ment poſ- re ſolution to give judgment in ejectment, that the lefe 
* ein ejectment ſhould recover poſſeſſion of the land hid an 

4 by the proceſs of an habere facias poſſeſſionem, 


What induced One cogent reaſon perhaps, which induced the court 
this alteration. of Jaw to take this ſtep, was a jealouſy of the vaſt is 1 
creaſe of buſineſs then flowing into the courts of equi ar! 
by the leſſees of the long terms applying there to get r e 
lief when moleſted, and to ſecure their poſſeſſions again! 
ſtrangers by a perpetual injunction, or againit ther 

leflors by a ſpecific performance. 


FjeQment fince But be the cauſe. what it may, the alteration vs 
been under con- 


trol of court. productive of the moſt ſalutary effect. 


From this period the practice in ejectment becany 
wholly ſubject to the control of the court, and a us 
method of trial, unknown to the common law, was # 
troduced. 


Old pradice ex- It now became uſual for a man that had a rights 
plained by ſeal- entry into any lands to enter thereon and ſeal leaſes; a 
ing leaſe, 

then the perſon that next came on the freehold, 4 
pofſidendi, was accounted an ejector of the leſſee; N 
which means any man might be turned out of polls 
ſion; becauſe the leſſee in ejectment would recover l 
term without any notice to the tenant in poſſeſion; 
that the courts of law, to remedy this inconveni* 
and injuſtice, made it a ſtanding rule, that no pi 
ſhould proceed in ejectment to recover his lands t 


. * 4 . : th tenant 9 
ſuch a ws 2 ej:Ctor, without delivering the — 


pr. 1. Sec I.] EJECTMENT. 


gellon a declaration, and making him an ejector 
Fd proper defendant if he pleaſed, 


This rule of court became abſolutely neceſſary upon 
the alteration of the object of the action of ejectment, 
which was now in rem; for otherwiſe, the court would 
have been inſtrumental in doing an injury to a third 
perſon 3 becauſe a declaration might otherwiſe be de- 
vered to a ſtranger, a feigned defence be made, and 
k verdict, judgment, and execution thereon obtained, 
hereby the tenant would have been ouſted, without 
notice of any proceedings againſt him, 


Upon this notice to the tenant in poſſeſſion, and afh- 
lavit thereof made, it was uſual for the tenant in poſ- 
(-ſion to move the court, that, as the title of the land 
elonged to him, he might defend the ſuit in the ca- 
ual ejector's name; which the court, upon an affidavit 


court 
aft is pf that matter, uſed to grant; and that the ſuit ſhould be 
equith arried on in the caſual ejector's name, the tenant in 


jolſeſſion ſaving him harmleſs; and then the caſual 
jector was not permitted to releaſe errors in prejudice 
f the tenant in poſſeſſion, ſince the ſuit was carried on in 
is name by rule of court; and the proceſs for coſts was 
alen out againſt the caſual ejector, who was obliged to 
fort to the tenant in pofſefſion to recover back the 
ame, and put his bond of indemnification in ſuit upon 
is refuſal to pay them. Styl. 468. 1 Keb. 705. 740, 
Lex: v. Bredon. 


duch leaſes were actually to be ſealed and delivered, 
therwiſe the plaintiff could maintain no title to the 
m; and were alſo obliged to be ſealed on the land it- 


rights , otherwiſe it amounted to maintenance by the old 
ſes; 1 pr, to convey a title to any one, when the grantor 
Id, ann mſclf was not in poſſeſſion. 

ſſee; h 


cover cnt, when the term was firſt began to be recovered ; 
done alteration by degrees begat another, and fiction 
enen 1 heaped upon fiction. During the exile of King 
ales the Second, an entire new mode of proceeding 
ds 28 cctment was invented, and introduced by Lord 


tenants . . Rolle, and has been followed ever ſince by the 
poſſel it. It is thereſore called the modern practice, in 
M 2 | oppeſition 
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duch was the origi ing in ejeCt- 1. ger dre of 
5 the original method of proceeding in eject — — 


rr * 
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Fxplanation 
thereof. 


EJECTMENA T. los. vn 


oppoſition to the ancient above deſeribed a mere inyer, 
tion; but time and experience have proved it an inyer, 
tion for the advancement of juſtice. © In form,” ſays Los 
Mansfield, © it appears as a trick between two, to diſpef, 
« ſeſs a third by a ſham ſuit and judgment; an artis 
« which would be highly criminal, unlcfs the court cr. 


« yerted it into a fair trial between the proper parties,” 


The new method of proceeding in ejectment entire 
depends on a ſtring of legal fictions; no actual leaſe ; 
made, no actual entry by the plaintiſf, no actual ouſte 
by the defendant, but all are merely ideal, for the ſo 
purpoſe of trying the title. Lo this end, in the pro: 
ceedings, a leaſe for a term of years is {tated to hay 
been made by him who claims title, to the plaintif, wh 
is generally an ideal ſictitious perſon who has no exit. 
ence. In this proceeding, which is the declaration, fo 
there is no other proceis in this action, it is alſo ſtated, 
that the leſſee, in conſequence of the demiſe to hin 
made, entered into the premiſes ; and that the defend 
ant, who is alſo now another ideal fictitious perſon, * 
and who is called the caſual ejector, afterwards entered 
thereon, and ouſted the plaintiff ; for which ouſter th 


plaintiff brings this action. Under this declarations Hf 
written a notice, ſuppoſed to be written by this caſu if 
ejector, directed to the tenant in poſſeſſion of the pre bo. 
miſes; in which notice the caſual ejector informs tit * 
tenant of the action brought by the leſſee, and aſlur " 
him, that as he the caſual ejector has no title at ali * 
the premiſes, he ſhall make no defence; and therein ” 
he adviſes the tenant to appear in court at a cer 7 


time, and defend his own title, otherwiſe he ts fore 
caſual ejector will ſuffer judgment to be had agaii WM 
him, by which the actual tenant will inevitebly k we! 
turned out of poſſeſſion. for | 


The declaration is then ſerved on the tenant in pi 


ſeſſion, with this friendly caution annexed to it, w deen 
has thus an opportunity of defending his title; vba | 

if he omits to do in a limited time; he is ſuppoſes" and] 
have no right at all; and, upon judgment being mad 


againſt the caſual ejector, the real tenant will be tur Feſs | 
out of poſſeſhon by the ſheriff. 


33 3 t 
But if the tenant applies to be made a defends, _ 
is allowed him upon this condition, that he cuter _ 


. . See. I.] BJECTMENT. 


nven« 


* the four requiſites for the maintenance of the plaintiff's 


Lon action, viz. the leaſe of the leflor, the entry of the 
ilpol laintiff, and the ouſter by the tenant himſelf, who is 
rtiice Now made defendant inſtead of the caſual ejector; 
t con. which requiſites, as they are wholly fictitious, ſhould 


the defendant put the plaintiff to prove, he muſt of 
courſe be nonſuited at the trial for want of evidence; 
but by ſuch ſtipulated confeſſion of leaſe, entry, and 
ouſter, the trial will ſtand upon the merits of the title 


only. 


ie fol 

e pr. Upon this rule being entered into, the declaration is 
0 har now altered by inſerting the name of the tenant inſtead 
f, whe of the fictitious name of the caſual ejector; and the cauſe 
ext des to trial under the name of the fiftitious leſſee on 
on, to the demiſe of A. B. (the leſſor or perſon claiming title) 
ſtated, 2gainſt C. D. (the now defendant), and therein the 


I:ffor is bound to make out his title to the premiſes, 
otherwiſe his nominal leſſee cannot obtain judgment to 
have poſſeſſion of the land for the term ſuppoſed to be 
granted. But if he makes out his title in a ſatisfactory 
manner, the judgment is given for the nominal plain- 


>ritered 


ter the 


ation l pf, and a writ of poſſe ſſion goes in his name to the ſhe- 
eaſul riff to deliver pofſeſhon. But if the now defendant fails 
ne pit to appear at the trial, and to confeſs leaſe, entry, and 
rms the puſter, the nominal plaintiff muſt indeed be there non- 


aſſurd 
t allt 
jereion 


ſuited for want of proving theſe requiſites; but judg- 
ment will nevertheleſs, in the end, be entered for him 
againſt the caſual ejector; for the condition on which 


cerial the tenant was admitted defendant is broken, and there- 
he deere the plaintiff is put again in the ſame ſituation as if 
gan he never had appeared at all; the conſequence of which 
ably K we have ſeen would have been, that judgment muſt paſs 


for the plaintiff, and the tenant would have been turned 
put of poſſeſſion. The ſame proceſs, therefore, as 


in por would haye been had, provided no conditional rule had 
it, un deen made, muſt now be-purſued as ſoon as the condi- 
; whis hon is broken; but execution will be ſtayed, if any 
poſed # andlord, after the default of his tenant, applies to be 
ing bal made a defendant, and enters into the uſual rule to con- 
e tun gels leaſe, entry, and ouſter. | 


Thus the practice of ſealing leaſes upon the premiſes, 
dd making an actual entry and ouſter, are now diſ- 


M 3 penſed 


rule of court to confeſs at the trial of the cauſe three of 
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penſed with, a more eaſy and expeditious method i; 
adopted, while the ſame ſubſtantial juſtice is done n 
the tenant in poſſeſſion, and proper notice given him by 
the ſervice of the declaration ; nor is there any hard. 
ſhip in compelling the defendant to enter into the rule 
of court, to confeſs leaſe, entry, and ouſter, for they an 


mere formalities, and nothing to do with the merits d 
the caſe. | 


The great advantage, indeed, which has reſulted fron 
this fictitious mode is, that being wholly regulated by 
the court, it has from time to time been 1o modelled x; 
to anſwer in the beſt manner every end of jultice an 
convenience. bs 


SECTION IT, 


Of the Proceedings in the Modern Action of Eee 
ment, and when it ſhould be brought. 


Requiſites in Having given a brief account of the origin of the pre- 
modern ation. ſent action of ejectment, and endeavoured to point out 
the diſtinction between the modern and ancient mode d 
proceeding, it may be proper to obſerve, that whenerer 
the former method is adopted, it is neceflary that there 
ſhould be a tenant upon the premiſes, who may be 
When it may or {ſerved with notice of the declaration, and that in al 


— = caſes where the premiſes are vacated and wholly ce. * 
* ſerted by the tenant, the party muſt reſort to the oi pl 
mode of proceeding, by fealing a leaſe upon the pre- 21 
miſcs; (except in ſuch caſes between landlord and te 
nant, as fall within the ilatute of 4 Geo. 2. whuc 
wall be treated of hereafter.) | pri 
n w 
Nor will the modern practice avail where the ejed af 
ment is brought to avoid a fine; for in ſuch caſe it e 
neceſſary to prove an actual entry; the mere ordering! * 
perſon to deliver a declaration in ejectment to the tt re: 
nant in-poſſeſſion will not amount to ſuch. an ent!j ba 


: "I 
but, in all other caſes the confeſſion of leaſe, entry, als 
oufter, by the common conſent rule, is ſuthcient. 


1 
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XVI, 2.1. Sec. II.) EJECTMENT. 
d 1; By the 21 Ja. 1. c. 10. ejectment muſt be brought Of ſtatute of u- 
ne u within twenty years after the title or right of entry ac 
m by crued. Therefore if the leſſor or plaintiff be not able to 
hard. rove himſelf or his anceſtors to have been in poſſeſſion 
ruls ichn twenty years before action brought, or to account 
y are {or the want of it under ſome of the exceptions of the 
its a gatute of limitations, he ſhall be nonſuited. - And if a 
declaration in ejectment be delivered within twenty 
rears, and a trial had, whereby there is leaſe, entry, and 
from ouſter confeſſed, yet if the plaintiff, being nonſuited in 
ed by that action, bring another after twenty years, that will 
ed 25 not be proof of an entry to bring it out of the ſtatute ; 
» and for it muſt be an actual entry. Caf. K. B. 573. Burr. 
2604, Fairclaim dem. Empſom v. Shackleton. 
Twenty years adverſe poſſeſſion is a poſitive title to de- Conftrution 
fendant. It is not merely a bar to the action or remedy ev 
of plaintiff, but takes away his right of poſſeſſion. 
Tujlar dem. Atkyns v. Horde, 1 Burr. 119, 
tet: After twenty years want of poſſeſſion therefore in What remedy if 
plaintiff, or thoſe under whom he claims, this poſſeſſo Katute attacheg. 
ation of ejectment cannot be brought; but it there be 
** 2 it muſt be by real action, as writ of right or 
ode of ENT, | 
= And by 4 & 5 Ann. c. 16. f. 16. no claim or entry Of limitation 
* ſhall be of force to avoid a fine levied with procla- i * 
"I p mations, or ſhall be ſufficient within the ſtat. 21 Ja. 1. EY 
a Fu of limitations, unleſs the action be commenced within 
* * one year after making ſuch entry or claim. And the 
4. Pantff muſt not lay his demiſe antecedent to his entry. J 
1 2 Stra. 1086, Berrington v. Parkhurſt, 
which By the 4 Hen. 7. c. 24. not only all parties and 8 
privies to a fine, and their heirs, - but all ſtrangers mates. f 
A whatſoever, are bound by a fine duly levied and paſſed 3 
151 alter five years after proclamations made are paſſed, er- 
* cept ſeme coverts, infants, priſoners, perſons beyond 
wy (ea, and ſuch as are not of whole mind, who have fi 
* 3 ot of whole mind, who have five 
entry mp allowed to them, after the death of their huſ- 
w_ wn _ 2 full age, recovering their liberty, 
ming 8 gland, or being reſtored to their right 
bf 
M 4 J. Of 
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EJECTMENT. ln. Nn 


A. Of the Declaration and Notice, and of tr 
Service thereof. 


The proceedings in K. B. may be either by bil q 
original, but the latter are preferable, as no writ of e. 
ror can be brought thereon except in parliament- uo 
C. B. they are always by original. | 


The declaration and notice are the firſt procel » 
writ being previouſly ſued out: Wit 


Prepare declaration upon treble 19. ſtamp paper (the 
names of both plaintiff and defendant who is the caſul 
ejector, being fictitious) ; ſubſcribe thereto a notice, d. 
rected to the real tenant in poſſeſſion, for him to appen 
and defend his title to the premiſes, or elſe that the c. 
fendant (the caſual ejector) will ſuffer judgment to 
ſigned againſt him by default, and he (the tenant in pdl 
ſeſſion) will be turned out of the premiſes. Serve u 
exact copy of this declaration and notice (upon the lik 
treble 19. ſtamp) on the tenant in poſſeſſion. If then 
be ſeveral tenants, ſerve copy on each, but keep origin 
declaration in your own pollethon, 


If the premiſes lie in London or Middleſex, make the 
notice to appear on the firſt day of the next term to tht 
of which the declaration is entitled ; otherwiſe, if made 
generally, the tenant will haye the whole of the net 
term to appear in, 


But if the premiſes lie in any other county, the t- 
tice ſnould be to appear the next term generally. 


A copy of the declaration, and notice thereon, mul 
be delivered perſonally to the tenant or his wife, to 
whom, at the time of delivery, the notice ſhould be real 
over, or the contents and meaning thereof explained, 


But ſee the following 


| % 
OBSERVATIONS. 

1 

Ejectment is a local action, the venue muſt be whett dec 


the lands are fituated. N 


„ 1. Ser. II.] EJECTMENT, 


icht of 
dthyns v. Horde, 1 Burr. 1 19. 


ch leaſe? it follows therefore, that the demiſe in the 
eckaration muſt be laid after the title of the leſſor of 
he plaintiff has actually accrued, or he will be non- 
uited; and the commencement of the pretended leaſe 
Would be laid precedent to the ejectment by defendant. 
8d. 8. Grodtitle dem. Galloway v. Herbert, 4 D. 
K E. 680. 


For the ſame reaſon where the ejectment is to avoid a 
ine, the demiſe muſt be laid ſubſequent to the actual 
ntry, becauſe it is only from the time of the entry that 
plaintiff has a right of pofſeſhon. Berrington v. Park- 
urſh, 2 Str. 1086. Oates dem. ig fal v. Brydon, 3 Burr. 
1897. Muſgrave v. Shelby, 1 Wil. 214. 


The demiſe was laid on the effoin day of the term, 
plaintiff had a verdict; and in arreſt of judgment it was 
ſaid, that the eſſoin day is in law accounted the firſt day 
pf term, and the demiſe being laid on that day, the 
jectment was brought before plaintiff had a cauſe of 
pction, But per cur. the action and the wrong may be 
dn one and the ſame day; and this being by original, 
may be ſued out after the commencement of the term, 
and returned; but admitting it to be a lip, the defend- 
pnt ſhould have taken advantage of it on oyer. 3 Salk. 8, 
gers v. Mearſbey. 


In ejectment, on the demiſe of an heir by deſcent, the 
lemile was laid on the day his anceſtor died, and held 
bo be well enough, 3 Wilſ. 274, Roe dem. V. rangham 
. Herſey, 


- the declaration in ejectment muſt ſhew a good de- 
nile. 


leclraiion that they demiſed, you mult ſhew ſuch a title 


in 


it is a poſſeſſory remedy, the plaintiff muſt ſhew a What plaintiff 
ge "+ ofeſfion as well as property. Taylor dem. t ſhew. 


This right muſt exiſt at the time of making the pre- How demife 
eaded leaſe, mentioned in the declaration, otherwiſe mult be as to 
os can it be ſuppoſed that he had a power to make ***: 


Thus if there be ſeveral leſſors, and it is laid in the It muſt be a good 
| demiſe ſo as to 
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170 EJECTMENT, cn. x17 


in them, that they could demiſe the whole. Cry, I 
166. " 

as to the parties If therefore leffors of plaintiff are tenants in comma, 
1: flors. there ought to be a different count on the demiſe of eic 
tenant in common; or they may join in a leaſe af 

_ there are many it is the better way) to a third perſen; 

affd that leffee make a teaſe to try the title; for tem 

in common cannot make a joint leaſe, 2 Will. 2u 


714 


Heat heriey dem. Worthingtoa and Tunnudine v. Val 


But joint tenants are ſeiſed per my & per tout, thi 
each has an undivided moiety of the whole; and ther, 
fore each may be ſaid to demiſe the whole, | 


So of roparcener', for they ſtand on the ſame found 
ation. Vide Bull, Ni. Pri. 107. 


As to the mode And if it be neceſſary, either from the charaderd 
_ necel- the party ſuing, or the nature of the thing claimed, th 
2 2 the leaſe ſhould be by deed, the declaration ſhould ftar 
a demiſe by deed; not that ſuch a demife need b 
proved, for by the conſent rule it is confeſſed, but th 
form of the declaration ſhould accord with plaintif 

real title. 


Thus in ejectment for tythes, which it is faid a 
only be demifed by deed. Stvadling v. Piers, Cro. Ir. 


613. hre 
| 1 
Or where a corporation aggregate was plaintiff, Cari 
390, Patrick v. Ball. | in 
| | | erdic 
by rent re- Or where the leſſor of plaintiff be an infant, in why 
cd. caſe it uſed to be held, that the demiſe ſhould be itatt 


by deed, and aifo rendering rent. 


But Q. if neceſ. But theſe authorities ſeem now greatly ſhaken, if dt 

. overthrown, by the caſes of Partridge and Ball, Id. Kal 
136. where C. J. Holt ſaid the caſe of Swadling v. Pi 
was not law ; and it was held (after verdict), that i 
demiſe by a corporation was good, though not by det 
and the caſes in 3 Burr. 1806, and 2 D. & K. 4 
which have ſettled that an infant may make a leaſe x 
out rent to try his title. | 


J. Sec. II. EJECTMENT,. 


So, upon the demiſe of a maſter and fellows of a col- 
ge, dean and chapter of a cathedral, maſter or guar- 
lan of an hoſpital, parſon, vicar, or other eccleſiaſtical 
ton, of any lands, &c. the declaration ſhould ſtate, 
it there was a rent reſerved, & c. purſuant to the 


tute 13 El. c. 10. R. Sav. 129. 


But Q. now. 


It was formerly held, that if a demiſe was laid in the 


2 clatation for a longer term than the leſſor had intereſt 
2 i the premiſes, the plaintiff could not recover, per 
den Lal, Tr. 27 Car. 2. But upon an objection made at 


pri. where the demiſe was laid for a longer term 
n the leflor had title; and 2 Leo. 140. Brown, 133, 
ere cited in ſupport of it, Lord Mansfield ſaid, There 
is nothing in the objection, for if the leſſor have a 
title, though but for a week, he ought to recover; for 


herd the true queſtion in ejectment is, Who has the poſſeſ- 
\ the ſory right ? Suppoſe a perſon has an intereſt for three 
12 years only, and ſhould make a leaſe for five, it would 


ed b be good for the three years.” Bull. Ni. Pri. 106, 
it th neren v. Tuckbird, 1 Ray. 728. h 
tif 


In cafe of a tenancy from year to year, as long as both 
arties pleaſe, if the tenant die inteſtate, his adminiſtra- 
pr has the ſame intereſt in the land, which his inteſtate 
ad. And the leſſee of ſuch an adminiſtrator may de- 
are in an ejectment on a term for ſeven years. 3 D. & 
. 13, Dog dem. Shore v. Porter. 


in what caſes errors in this reſpect are cured by a 


exit, See % G— J. 


To the declaration ſhould be ſubſcribed a notice di- 
Qed to the real tenant in poſſeſſion, deſiring him to 
pear at the time mentioned therein, or judgment will 


if not o by default, 

. Raj 

Pin The notice ſhould ſtrictly be ſigned by the caſual 
zat tht |*Qor's (which is the nominal defendant's) name, 


Pal. 172, Peaceable v. Troubleſome, 


ry plaintiff's name, Harl emod v. Thatcher, 3 D. 
351. 8 | 
The 


But it is now held good, though ſigned by the no- 
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How the term 
may be laid. 


Of the notice tu 
declaration. 


How ſigned: 
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At what day to 
appcar. 


No need of pro- 
thonotary 
Name to decla- 
Tat on. 


Of the delivery 
of declaration. 


Reaſon of ſer. 
vice of declara- 
tion. 


Upon whom to 
be irrved, 


Tenant or hs 
wiſe. 
How if that 


cannot be <©t- 
feed. 


Special circum- 
Nance muſt be 
mentioned to 
court. 


When allowed 
as good ſervice. 


EJECTMENT. (Ch. In 


The notice in ejectment Was to appear on the ef, 
day of the term, and held ill; for it ſhould be to aper 
the firſt day in full term, which is the firſt day in ktm 
Stra. 1049, Heldfaft v. Freeman. 


Declaration good though ſerved without prothonds 
ry's name upon it. Re v. Doe, Heldfalt v. Ley, 
Bar. 192, 193. 


All declarations in ejectment muſt be delivered bei: nn 
eſſoin day of every term. Roe dem. Bird v. De, lu er 
172. 


As the declaration is the firſt proceſs in eje&men, 
and 1s to anſwer the end of a notice or warning to th 
tenant in poſſeſſion, that proceedings are commence 
againſt him to turn him out of his farm, common julia 
requires that he ſhould be properly ſerved with ſud * 
proceſs and acquainted with the meaning thereof. 


The ſervice of the declaration therefore, ſhould regs 
larly be upon the tenant himſelf, and the notice ſhoull 

read over and explained to him at the time. But 
delivery to his wife will do. 2 Blac. 800. 


Perſonal ſervice upon the tenant or his wife, is gol 
any where: otherwiſe it ſhould be upon the premils, 
If the declaration be ſerved upon the tenant or his wit 
as above, and defendant does not appear, an affidavit d 
ſuch ſervice may be made, and judgment ſigned as her. 
after mentioned. But it often happens that ſuch {: 
vice cannot be effected; that the tenant is abſent {ron 
home, or ſecretes himſelf, or the like, and that the & 
claration is left with one of his family or his fervatt 
in theſe caſes, the circumſtances ſhould be mention 
to the court upon the motion for judgment againitti 
caſual ejector, and whenever it appears upon the ali 
vit that the tenant afterwards received the declarativh 
anc! that he knew the meaning thereof, the court ip 
be ſatisfied in the firit inſtance. Put if the circus 
ſtances of the ſervice are more ſpecial, and out 0: te 
common way, it is then neceſſary to move for a rue 
ſhew cauſe, why the ſervice mentioned in the afin *p 
{ſhould not be deemed good ſervice, oor 


Ti 


1. See. II. EJECTMENT. 


This motion may be made either after the ſervice, 
if the plaintiff is aware of the difficulties he ſhall 
cet with, he may ſtate them, and move, prior to the 
rvice, that a ſervice of ſuch a nature ſhould be ſufficient, 


Blac. 290, Methold v. Knight. Gulliver v. Wagftaff, 
Blac. 3 I 7. 


Moth 
Lag 8 . . 4 . 
It is needleſs to recite the various caſes in which ſer- 
ces, otherwiſe irregular have from peculiar circum- 
bein ances, been rendered good by rules of court. This is 
\ By jerely a diſcretionary power in the court exerciſed ac- 


ording to the exigency of the caſe, 


A tender of the declaration, and reading the notice 
loud, though tenant refuſes to receive it; or runs away 
d ſhuts the door; or threatens with a gun to ſhoot 
e perſon ſerving it, if he came near: ſo throwing it 
n at the window; ſticking it againſt the door; or leav- 
hg it at the houſe; upon the ſervants reſuſing to call 
keir maſter, and the like; have upon applications been 
endered good. Stra. 575. Bar. 185. 188. 178. 174, 
$0. 176. 192. 190. 173. Sprightly v. Dunch, 2 Burr. 
116. 


do, a tender and reading notice aloud in the ſhop to 
ſhe wife of tenant, who refuſed to receive it, is good. 
De dem. Neale v. Ree, 2 Wil. 263. 


dervice of a declaration in ejectment before the eſſoin 
jay of the term on the daughter of the tenant in poſ- 
lion, in the abſence of the tenant and his wife, is 


ch fr he ab 

1 vod; provided it appears that the daughter delivered 

che & tto the wife, though it ſhould not appear that ſuch de- 
wery was before the eſſoin day. Smith dem. Ld. Stour- 


tv, Hurft, 1 H. Bl. 644. 


The tenant was perſonated, at the time of the ſervice, 
mother who accepted the ſervice in the name of the 
enant; and the court made a rule to ſhew cauſe, why 
ſhould not be deemed good ſervice upon the tenant 


cu a : 

of the unlſelf; and why judgment ſhould not be ſigned againſt 
"ule u ie caſual ejector, on default of his appearing ; and that 
pant "ng 2 copy of this rule at his houſe, with ſome per- 


n there, or if no one to be met with, aſhxing it on the 
wr, ſhould be good ſervice thereof, Which rule was 
made 
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At what time 


motion to be 
mage; 


What ſervice 
ſhall be decmed 
good. 


How if tenant 
pe lonated; 
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or à hunatic. 


C. to be good. Barnes, 190, Doe v. Roe. 


Of ſervice on 
cluurchwarc cis. 


If ro appear- 
ancc, juagment 
by delault. 


How to proceed 
to entitle pale 
tiff to ſuch 
judgment. 


wiſe occupy the houſe than by placing the poor ini, 


EJECTMENT. fam 


made abſolute on a proper aſſidavit. 2 Burr. 1181, n. 
dem, Tyrrell and another v. Denn. 


On affidavit, that one of the tenants is a lunatic, yy 
that one C. lives with her, tranſacts her buſineſs, 
has the ſole conduct thereof, and of her perſon, by 
would not permit the deponent to have acceſs to her, þ 
order to ſerve her with the declaration ; whereupon, 
delivered it to the faid C. and a rule was made for th 
lunatic and C. both to ſhew cauſe, why ſuch ſenin 
ſhould not be good; and ſervice of the rule on the {zi 


A declaration in ejectment ſerved on the church. xi 
ens and overſeers of a pariſh, who rented a houſe fy 
harbouring ſome of the pariſh poor, and did not other 


deemed ſuthcient ſervice, and a rule made for judgmen, 
Barnes, 181, Turner dem. Mercer v. Dee. 


B. Of Judgment againſt the caſual Ejector. 


When the declaration has been properly ſerved, iti 
incumbent upon the tenant if he means to deſend hi 
poſſeſſion to enter an appearance, or if he only hold 
under another, to give fuch landlord notice of the ejed- 
ment, who may, either with the tenant, or in his ſtead 
be admitted a defendant; but if no appearance 1s e- 
tered, either by the tenant or any other perſon int: 
reſted, judgment may be ſigned againſt the caſual eject 
by default. 


And in order to compel an appearance, or to entitt 
himſelf to ſuch judgment againſt the ca{ual ejector," 
is neceſſary for the plaintiff to proceed as follows: 


Male affidavit of fervice of copy of declaration, on trebi 66, 
worn before judge or cemmiſſioner; annex affidavit tothe . 
declaration in yeur own crficay, give it to counſel avith trief h 
move for judgment ; if the ſervice was in the common al = 
the tenant or his awift, and the affidavit is regular, it 1s 10 
maticn of courſe, ſigned and given in with the affidavit in clert if 
rules in B. R., or jecondary in C. B. But if fervice be of 
the common <way, the circumſtances foould be mentioned to thi * 


t. I. Sec, U.) 


* declarations to 


, 2nd 

by nan | q 
* udgment ſhall be had. 
on he 


7 th "wed for defendant's appearance, is governed by the lo- 
* lity of the premiſes, and the time mentioned in the 
e 1 b 


K. B. 
If the premiſes lie in London 


other laration be for tenant to appear 
in i « the firſt day, er within the 
ment, 1 four days of the next term, 


lantiff fſoruld move on that 
ay, cr at furthefl in the begin- 
ns of the term, and the tenant 
bo; but four days incluſive af = 


rvards to appear in. 


If mired late in term, court 
1 uot allow more than tau 
v three days, but if not mowed 
ere the four laſt days of term, 
? bas until tavo days 2 Here the 


er, bin day of the ſubjequent tern. 
15 (ls 

1 1nte- But if notice of declaration 
ject x to a)prar generally, tenant 


has the whole term to appear in, 


If the premiſes lie in any 
Yer cunty, though declaration 
e dtlivered before cin day of 
Eaſter 


tice when defendant is to appear. 8 


- Middleſex, and notice in de- 


EJECTMENT. 


ned, . Before making this motion, take a copy of 
gs make up the iſſue from, in caſe defendant uu 
fear, and cauſe go on 10 trial. 
Upon this motion a rule % is granted, that unleſs 
t appear within the time mentioned in the rule, 


CG, 


IF fremijes lie in Londen or If a town cauſe. 


Middlejex, and the tenant has 
notice to appear in the beginning 
of the term, the plaintiff cannot 
take any thing by his motion for 
judgment againſt the caſual ejec= 
tor for default of appearance ; 
unleſs Juch motion be made 
within due werk next after the 
rl day of every Michaeimas 
and Eaſter terms, and within 
four days next after the fi day 
of every Hilary and Trinity 
termis R. T. 33 Car.2. 


N. B. This rule dees not ex- 
tend to the caſe of a Vacumd 


PIYeffion under 4 Ces. 2. 


IF premiſes lie in any other 
county, the practice is the ſame 
as in country cauſe; in K. B. 


In 


fall appcar, and plead 


ie 6, * The rule for judgraent againſt the caſual ejector in K. B. is drawn 
7 tin the following manner: 
h Kturday next after eight d ;ficati 1 ? 

ext after eight days of the Purificati;n of the Bleſſed Virgin Mary, in 
ay : K the y- fifth Fear of the reign of ung George the Third ; 
5 eniy 6 Den on the cemiſe of Smith, Eſq. againſt Fenn. Unleſs John Bull, the 
clrt i unt in poſſeſſion ol the premiſes in queſtion, 
ou d ane on Thurſday next after the end of 


2 lor the plaintiif, againſt 


the term, let judgment be en- 


# | unſt the now defendant Fenn, by default. And 
aa time proceedings to ſtay, upon the mation of Mr. 
Let the rule be entered by the Court. 


The time for making the motion, as alſo the time al- Of the time foc 


appearance and 


moving tor 
judgment, 


If a country 
cauſe. 
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Zafer or Michaelmas term, 
with notice to plead in theſe 
terms, yet tenant has till four 
days exclufive of the day on 
evbich term ends, after the end 
as next i ſuable term, wiz. 

tary or Trinity to appear 


in; and if in a county ⁊ubere Se 

aſſizes are but once a year, till ih 

four days after the iſſuable term. 47 
preceding ſuch afſizes. 2 
phe 

In this court, judgment againft In this court in countricajy 46; 


the caſual ejector muſt be moved plaintiff has the abel A 
fer, the Jame term in which next iſſuable term, to ney 7 
notice Was 12 appear. Judgment againſt the wu 
ejector. Runn. Ej. 166, 

Book of entry By R. Mich. 31 G. 3. The 

| of rules tobe clerk of the rules is to keep a But in Imp. C. B. 6, 

* beok, in which is to be entered country ejectment may be ni 
all the rules which ſhall be de- any time in the term ix abi 
livered out in ejedtments, inſtead notice to afpear is mai, u 
of that formerly kept which the laſt day of that tern uli 
contained à liſt of the ejectment is the ſame as in K. B. 
moved, The entry is to ſpecify 
the numbes of the entry, the 
county in which the premiſes lie, 
the names of the nominal plain- 

| tuff, the firſt leſer of the plain- 

tiff (with the words © and 

ethers” if more than one ), and 

alſo the name of the caſual 

ejearr, 


And unl:/s the rule fer judg- 
ment be drawn up, and taken 
away frem the office of the clerk 
of the rules, within two days 
after the end of the term in 
aich the eje&tment ſhail be 
moved, no rule all be drawn 
up or entered in the book, nor 
fail any proceedings be had in 
Sach ej tei ment. 


— — — 


_— 


Of ſupplemen- It often happens that the affidavit of ſervice of der 
tal attdavit. ration is defeCtive, in which caſe if the defects can 
cured, a ſupplemental affidavit may be made, nt 
take to clerk of rules, who will attend judge, and g 
order to draw up rule. 


K. B. 

Search the ejec ment books at 
the judges chambers for plea 
4 as ; if none filed get rule 
x judgment of clerk of rules, 58. 
ale an incipitur of declaration 
{cable 28. 6d., and alſo on a 
|; produce your rule for 
{oment, and clerk of judg- 
uts will fign it. Common 
bil muft be filed for the caſual 
der, R. M. 33 Car. 2: 


Male oat writ of poſſeſſtos on 
6d. amp parchment, get it 
red with figner of writs and 


ied, 


Male præcipe for the aurit 
ae get ferif's ur- 
t; give it to ſberi s officer, 
b1 will execute ſame by giving 
e of the premiſes to the 
I plaintiff, 


t Sec. I.) EI EC TME NT. 


If the tenant does not appear and plead within the 
ne mentioned in the rule ni, and which is allowed as 
Wc, no rule to plead need be given, but fign judg- ejector. 
eat againſt caſual ejector as follows: 


C. . 

Search plea book at prothone- 
rary's fer plea and rule; if 
none filed, draw up rule fer 
judgment with ſecondary ; make 
an \ncipitur of declaration on 
double 25. 6d. ffampt paper, 
and on a roll of that term, make 
out warrant for defendant; get 
it figned at warrant of attor- 
1 5 office, pay for ſigning 8d., 
not above four defendants; if 
five, there muſt be two war- 
rants ; if nine, three, and ſo cn. 
Carry papers to protbonatary 
cube will fign judgment, pay 
125. 8d. 


Make out writ of poſſeſſions 
and get warrant thereon, as it 
K B. (only no præcipe nece/- 
fary.) 
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judgment 


again ſt caſual 
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That fiction upon which the proceedings in eject- 
nt are founded, may not work injuſtice, and a per- 

be turned out of poſſeſſion without notice; the Affidavitof ſets 
jurts inſt upon the affidavit of ſervice, on which vice muſt be 
motion for judgment is founded, being certain as 
the perſon ſerved, and that the tenant is tenant in 
Meſton, Barnard: 330, 429. 


Affdwit of ſervice on A. B. tenant in poſſeſſion, or 


ij wife, not ſufficiently certain as to either. Biri- 
57. Hogher, Bar. 1 73. 


do, of ſervice on the wives of A. and B., who, or one 


em, a : | 
\ oy © tenants, not good. Harding v. Greenſmith, 


Vox, Il, N When 


When defen- 
dant will he let 


ment by default. 


pearance how 


Of ſtat. r1 Geo. - 
2. a5 to tenants 
giving notice to 


EJECTMENT, fob. 


5 P. 

How if ſeverl When ſeveral tenants have been ſerved witt, copies 
- the declaration, if it is meant but as one ejectment, ar the 
to be followed by one judgment, one affidavit of 6 mn 
fervice of all is ſufficient, annexed to the copy of on - 
declaration. But if the ejectments are made ſeveral, 10 

as to have ſeparate judgments, writs of poſſeſſion, 1 
then an aſſidavit muſt be annexed to ſeparate copies d 8, 
the ejectment, of the ſervice ſeparately. of 
Although judgment againſt the caſual ejector þ ry : 
figned, yet if no poſſeſſion is given, or trial loſt, it ma f : 
on an afhdavit of merits and payment of colts, be f 17 
aſide. 1 Sal. 117. Str. 975. . 

ec 

What is a regular appearance, or ſuch as will u 16 
plaĩntiff ſigning judgment by default. See poſt C. & 5 
10 te 


C. Of the Appearance of the Tenant or Land 
lord, of the Statute 11 Geo. 2, and of the Co 
ſent Rule. 


For the time when appearance ſhould be entered, it 
ante B. 


de 
When any number of days are allowed, one is exd th 
five, and the other incluſive, and Sunday if the laſt « th 


not reckoned; ſo that if by the rule, four days 
allowed aſter term, and term ends on a Wedneſday,t 
nant has all Monday to appear in. Say. 303. 


Though the declaration is to be ferved upon the 
nant in poſſeſſion, he being prima facie the perſon ub 
reſted, yet in ſact it often happens that fome third ps 
ſon, under whom the tenant holds, is the real pd 
whoſe title is impeached; and that the actual tenants 
poſſeſſion, would be often indifferent about the events 
the cauſe, or perhaps might even connive at the pi 
tiff's proceedings, and aſſiſt him in getting judgme 
did not the legiſlature guard againſt ſuch colluſion. 


- To prevent any ſuch fraud, all tenants are obliged 
the ſtatute 11 Geo, 2. c. 19. f. 32. to give non? 


Bt. See. I.) EJECTMENT. 179 


their landlords of a declaration in ejectment being de- 
livered, under pain of forfeiting three years improved or 
tack rent of the premiſes ſo held and enjoyed by the 


tenant; 


And moreover as the tenant in poſſeſſion could not Of fat. 11 C. 2. 
be compelled to appear and enter into the common rule, gary 
to become defendant inſtead of the caſual ejector; ſo ſendants. 
neither could the landlord alone, without joining with 
ce tenant, enter into ſuch rule, and be made ſole de- 
ſendant. To remedy this inconvenience, by ſect. 13, 
of the ſame ſtatute, it is enacted, (That i: may be 
« [awful for the court, where ſuch _— ſhall be 
u brought, toſuffer the landlord to make himſelf defend- 
ant, by joining with the tenant, in cafe he ſhould ap- 
« pear; but in caſe ſuch tenant ſhall neglect or refuſe 
« to appear, judgment ſhall be ſigned againſt the caſual 
* ejetor, for want of ſuch appearance: but if the 
landlord, &c. of any part of the lands, &c. for which 
| ſuch ejectment was brought, ſhall deſire to appear by 
{ himſelf, and conſent to enter into the like rule, that 
K by the courſe of the court, the tenant in poſſeſſion, 
in caſe he or ſhe had appeared, ought to have done; 
then the court, where ſuch ejectment ſhall be brought, 
{ ſhall and may permit ſuch landlord ſo to do; and or- 
der a ſtay of execution upon ſuch judgment, againſt 
— caſual ejector, until they ſhall make further order 
in.“ 


ed, it 


; excl» 
laſt 8 

lays N | | 

he de appearance therefore may be either by the tenant By whom ap- 

unſelf (as when he is in poſſeſſion of his own eſtate, En 

r agrees with his landlord to defend the action, or it is 

n ejectment by the landlord againſt his tenant, or the 

ke), or it may be by the tenant and the landlord jointly, 


* the tenant refuſes, it may be by the landlord 


the r 
on i 
ird pe 
al pd 
>nants 


events Tie appearance in all the above cafes, is effected in How appears 


| © lame manner, except only that in the two laſt coun- effected. 
| $ ſignature muſt be got to a motion; which is a mo- 
nl of courſe to admit the landlord to defend, either 

ith the tenant or by himſelf if he refuſes to appear, 

3 from Clerk of rules accordingly. Alſo, 

bes * : 

ſhould be — 4 to appear, an aſſidavit o uch refu 
N 2 How 


common bails; and if by original in B. R. enter the appearam 


EIECTM ENI. (Ch, Xvr 


How to appear. 


If the tenant or landlord or both appear, get a blank conſent rl 
from a flationer, unſtamped, or from the ſecondary in C B. thn 
fill it up, making the tenant or landlord defendant, or buh a; ai 
may be, inſtead of the caſual cjector, entitling the cauſe in the ner. 
gin, and inſerting the premiſes, as deſcribed in the declaration, x 
fuch part thereof as the party would wiſh to defend ; then the tt: 
torney for the defendant figns his name at the bottom, leaving, 
blank ſpace for the plaintiffs attorney to do the like ¶ fo thui 
rather an agreement between the parties, than the rule iifelf, which 
is drawn cut by the officer], and engreſſes the general iſuc n 
amped paper, and afterwards annexes the ſame to the rule | ar 
if there is à rule to admit the landlord defendant, either with ti 
tenant or by himſelf, the tenant havin *. annex that alſi\; 
then file common bail, if by bill in J. . with the clerk if th 


with the filazer, who will mark it ; or if in C. B. enter appear 
ance with the proper filazer, who will ſtamp the rule; which bt 
ing done there, if the proceedings are in B. R. you carry and lui 
this rule, Cc. at any of the judges chambers ; or if in C. J. ia 
carry and leave the jame with the prot benutary. 


The form of the conſent rule in B. R. is as follows: 


F 

Michaelmas term, in the 36th year of King George th 5 
Third. "eb 

b 

Middle. Denn, on] It is ordered, by conſent d each 
the demiſe of Smith, of | the attornies of both parti mile 
four meſſuages, four | that John Bull [the tenant ay 
barns, four ſtables, fifty | landlord, as the caſe is] x": 
acres of land, fifty acres | made defendant, in the led, 
of arable, fifty acres of | the now defendant Rich 5 
paſture, twenty acres of Fenn, and do appear forthvi 3 
wood, and twenty acres | at the ſuit of the plaintiff, -5 bo | 
of underwood, with the | file common bail [it by orig 10 
appurtenances, ſituate | leave out theſe words}, andre ſedes 
in the pariſh of St. |.ceive a declaration in an acts ” 
Mary, lilington, in the | of treſpaſs and ejectment, 4 
county of Middleſex. _ the premiſes in queſtion in v 
cauſe, and forthwith pled "a 

thereto, not guilty ; and upon the trial of the iſſue, * ba 
feſs leaſe, entry, and oulter, and inſiſt upon * | 
only; otherwiſe, let judgment be entered for the py By 
tiff, againſt the now defendant Richard Fenn, 1 . 
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nul; and if, upon the trial of the iſſue, the ſaid John 
Bull ſhall not confeſs leaſe, entry, and ouſter, whereby 
the plaintiff ſhall not be able further to proſecute his 
bill [or if by original, his writ] againſt the ſaid John 
Bull, then no coſts ſhall be allowed for not proſecuting 
te lame; but the ſaid John Bull ſhall pay colts to the 
intiff in that caſe to be taxed. And it is turther or- 
dered, that if, upon the trial of the ſaid ifſue, a verdict 
ſhould be given for the ſaid John Bull, or it ſhall happen 
that the plaintiff ſhall not further proſecute his ſaid bill 
[or writ], for any other cauſe than for not confeſſing 
leaſe, entry, and ouſter, then the leſſor of the plaintiff 
ſhall pay to the ſaid John Bull his coſts in that behalf 


to be adjudged, 


nt rul 
J. the 
as (ak 
e mar. 
con, & 
the at- 
VN? 4 

this 6 
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e. 
bich be: 
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By the court. | 


O. P. for the leſſor of the plaintiff. 
L M. for the defendant. 


How to appear for Part, 

15 Formerly the rule uſed to be drawn generally, that 
A. B. be admitted, for ſo much of the premiſes as are 
in his or his undertenants poſſeſſion, and plaintiff was 
obliged to diſtinguiſh by proof what premiſes were in 
tach tenant's poſſeſſion ; or it ſpecially deſcribed the pre- 
miſes defended ; at the diſcretion of defendant. This 


dez 
— 0 occaſioned the rule of Trin. 15 Ca. 2. whereby defend- 
is) K ant's attorney was ordered to give plaintiff's attorney 
0-24 voice of the tenements he defended for, 


But now the practice is to inſert in the margin of the 
conſent rule the premiſes to be defended, ſaying, that 
they are part of the premiſes mentioned in the declara- 
non, which makes the rule ſpecial, and thereby ſuper- 
ledes the neceſſity of plaintiff's proving, in whoſe poſ- 
ſelion the lands are. 


Tigita 
and te- 
| aChiol 


ent, Id 


When the appearance is for part, the plaintiff may 
10 his judgment againſt the caſual ejector for the re- 
ue, 


, by& But that the leffor of the plaintiff may the better 
faul at cxact part of the premiſes arc defended, the 


N 3 defend- 
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| Take notice, that I defend for a meſſuage or tenemen, 


* 
C. 1. 


In what caſes 
tenants muſt 
give notice of 
ejectment to 


the. r tandiords. 


defendant's attorney ſhould give notice to plaintiff's x, 
torney what the premiſes are. Thus 


In the King's Bench, Denn, on the demiſe of Smit 
or Common Pleas. againſt 


Fenn, 
Sir, 


a garden and ſtable [fpeciſying the particular preni. 
ſes], ſituate in the pariſh of St. Mary, Iſlington, nos 
in the poſſeſſion of the ſaid John Bull, or his under 
tenant. 
Dated this day of 1796, 
Your's, &c. | 
I, M. defendant's attorne, 


To Mr. O. P. plaintiff's attorney. 


OBSERVATIONS, 


C. 1. Of the Conſtruction of Statute 11 Geo. 1, 


C. 2. Of the Appearance and Plea, and whe 
regular or not. 


C. 3. Of the Effect and Operation of Conſe 


8 


C. 1. Of the Conſtruction and Operation of du 
| 11 Geo. 2. 


The two ſections of this ſtatute which chiefly rel 
to the preſent ſubject are the 12th and 13th. 


The 12th ſection compels tenants to give notice u 
their landlords of ejectments ſeryed upon then 
This only extends to caſes where ejectments are brougl 
inconſiſtent with the landlord's title. 


It does not attach therefore upon the tenant 0! 


gent brought by the morgagee, in order to enforce an 


$ at 
attornment. Buchley v. Buchley, 1 D. & E. 647. 


1fendant either with the tenant, or in his ſtead, if he 
refuſes to appear. 


fendant. 


Before the paſſing of this act, as appears clearly by How the prac- 


uwler v. Shamtitle, 3 Burr. 1290., it was the practice 
o admit the landlord and the tenant in poſſeſſion, co- 
eſendants C. J. Holt ſaid (Salk. 257. 7 Mod. 70.), 
t was due of right to the landlord to be made defendant; 
and all thoſe who ſtood behind the tenant in poſſeſſion, 
ere entitled to come in and be received pro intereſt 
10 to defend the poſleſſion. The landlord uſed alſo to 
eſend alone. ; 


But by the caſe of Goodright v. Hart, Str. 830. the 
former practice as well as deciſions, were not attended 
to, the court refuſed to let in perſons who ſtood behind 
he tenant in poſſeſſion to defend, inſtead of the tenant. 


ered, but it certainly occaſioned the clauſe in the act of ed the act. 
parliament relative to this ſubject. Every reaſon of pri- 

ute juſtice and public convenience, and every authority 

as the other way. 


la fact therefore this ſtatute rather eſtabliſhed an old Its effec. 
ipht, than created a new one. 


Yet we find, that immediately after the paſſing of this How at firſt 
a limited and narrow conſtruction was endcavoured oonſtrued. 
o be put upon it. 


In the caſe of Rze dem. Leake v. Dee, Bar. 193., As confining 
here the lefſors of plaintiff claimed title as deviſees un- the juriſdiction 
ler one will, and A. B. and C. D. claimed title under 3 
pother will; and upon the tenant refuſing to appear 

plied to be admitted defendants. The court refuſed, 

lvying, this motion is founded on the act 11 Geo. 2., 

E that they had no juriſdiction to admit any perſon to 

flend an exUttment inſtead of the tenant, except the 

Rnord ouly, And who is landlord within the act ? 

N 4 2 
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The 13th ſeQtion enables the Jandlord to be made — 12 


hat Mr. Juſtice Wilmot and Lord Mansfield ſaid in — ae 


— * 
i coo 
> 


This was a caſe, ſaid Lord Mansfield, very little conſi- what occaſion- 
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Not every perſon claiming title, but one who is in ſons here 
degree ct poſſeſſion, as receiving rent, &c. ppor 


50 a mortgagee, who had never received the rent 


was refuſed to be admitted. Jones v. W illiams, Ii. A 

15 Geo. 2. | on a 

pant, 

When a differ. But Lord Mansfield in Fairclaim v. Shamtitle ſaid. le Lind! 

= conſtruction q id not underſtand the note in Barnes, © It puts,” ſan | 

*£an to pre · a 3 
nal. he, © the refuſal uf the motion upon want of juriſdic. 

| « tion; whereas in ejectment the court can never wan pants 
F juri{diction to prevent the plaintiff from recovering 


« without a proper trial. An ejeatment is the creature Th 
“ of Weſtminſter Hall, introduced within time of ne. 
« mory, and moulded gradually into a courſe of pradiice 
& by rules of the court. The ſame authority which 
brought it thus far, may certainly carry it to a higher Fo 
« degree of perfeCtion, as experience points out either 783. 
« inconveniences or deſects. The act of 11 Geo. 2 ſhoul, 
« as drawn and brought in by Sir John Strange; tle proun 
« proviſions therein relative to proceedings in ejectment Could 
« were either to enforce a right practice or occalioned ltt 
« by ſome caſe contrary to the general ſenſe of the ba, pie a 
« which the legiſlature virtually condemns as erroneous Ur pe 
« In Stra. 1241, there is not a ſyllable about a mongs bang 
&« pee being refuſed to be admitted to defend as lands Jord, | 
& lord.“ Celent 
Ratute 
the ad 
to de 


toric 
Caſe as 


The true ſpirit He then proceeds in the ſame caſe to conſider the 

oi the. atute. queſtion upon a truly liberal ground. There are wo 

| matters, ſays he, to be confidered, 1ſt. whetlier the tem 

The word land- « landlord“ ought not, as to this purpoſe, to extend to 

1 every perſon whoſe title is connected to, and conſiſtem 
with, the pc. ſion of the occupier, and diveſted or di | "a 

Claiming title turbed by any claim adverſe to ſuch poſſeſſion ; as in the ad 
contittent with cafe of remainders or reverſions expectant upon partict- 4 
— ol Jar eſtates? 2dly, whether it does not extend as be. y 

tween two perſons claiming to be landlords de u u a 

right of repreſentation to a landlord de facto, io 3510 

prevent either from recovering by colluſion . — 

Fur not in op. cupier, without a fair trial with the other? Wie g 

pont. on thereto. perſon claims in oppoſition to the title of tenant in ar 
ſc{fion, he can in no light be confidered as landlord, - 

it would be unjuſt to the tenant to make him a code 


g x hen 
fendant; *.cir defences might claſh, Whereas * 


80, |; 
lem, 7 
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Opvhc 
7 def 
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vere is a privity between them, the defence muſt be 
a the fame bottom, and letting in the perſon behind 
m only operate to prevent colluſion. 


And afterwards, at another time, he ſaid, when a per- 
on applies to be made defendant in the room of the te- 
bant, it is not neceſſary that he ſhould be the actual 
uundlord; it is ſufficient if he have only an intereſt in 
he lands: it ſhould ſeem therefore, that a mortgagee 
out of poſſeſſion may be admitted to defend on the te- 
bants refuſal. Runn. Eject. 181. (Edit. 1795.) 


Thus the ſtatute of 11 Geo. 2. received a conſtruction 


ure * 

mes "reeable to its true ſpirit; and which ſeems to have 
Yice zen ſince adopted by the preſent chief juſtice. 

lich 


For in the caſe of Lavrlact v. Dencaſer, 3 D. & E. 
583. 4 D. & E. 122., upon a rule why ceſſuigue truſt 
ſhould not be admitted to defend, being oppoſed on the 
ground that they had never been in poſſc{hon, and 
Could not be conſidered as landlords ; Lord Kenyon ſaid, 


ent, ec | 
ned If the perſon requiring to be made a defendant under 
bar, the act, had ſtood in the ſituation of immediate heir to 


hr perſon laſt ſeized, or had been in the relation of re- 
nainder man, under the fame title as the original land- 
Jord, I am of opinion, he might have been permitted to 
(tend as a landlord, by virtue of the directions of the 
ſatute: but here the very queſtion in diſpute between 
tte adverſe party and himſelf, is, whether he is entitled 
bo de a landlord or not? and therefore we are not au- 
loriſed to extend the proviſo of the ſtatute to ſuch a 
Lale as this, | 


But the court permitted a deviſce in truſt to defend as 
padiord. Norris v. Doncafter, 4 D. & E. 122. 


* the heir at law or remainder man under the ſame 
itle, 16, | 


e 0C- 90, an heir who had never been in poſſe ſſion. 1 Dee 
erer en. TI eth wuite v. Roe, 4 D. & E. 122. 

U 
* lf ejectment is brought by one claiming as heir of a 
0-(t- Opybold, and the lord of a manor who claims by eſcheat 
when ſv ifelu herddis, applies to be admitted defendant, 
there either 
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An intereſt in 
the land tumci- 
cut. 


The above con- 
ſtruction now 
prevalis. 


Fxtends to the 
heir or remaift- 
der man. 


Not to ceſtuique 
truſt. 


Put to a deviſee 
in uuſt. 


How if heir of 
a copyboid 
brings cject- 


ment, and lord 
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of maner.claim- either with the tenant or alone, the court will direct th 
_— — lord to bring ejectment againſt the heir, and the heir h 
fend. admitted to defend. If the lord refuſes, they will dif, Mult 
EE charge his rule to be admitted; if the heir refuſes, they ern 

will admit the lord to defend. Fairclaim v. Shanti, Men. 


3 Burr. 1290. 


How a parſon In ejectment for a chapel, the parſon can only defeni 

may detend 10r for a right to enter and perform divine ſervice, Str 914, 

a chapel. Mortinv, Davis; though before held otherwiſe, l. 
lingworth v. Breuer, Sal. 256. 


i et The court will never ſuffer a leſſee to defend alone 
detend alone againſt his landlord, or thoſe claiming under him on 
againſt his land- à ſyppoſed defect of. title. Driver dem. Oxend;n y, muc 
_ | Lanvrence, 2 Blac. 1259. 


n Where landlord is permitted to defend without the 
defends alone tenant, judgment is always firſt ſigned againſt the c. 
inſtead of le- ſual ejector; the reaſon of which is, that under it, the 
— — plaintiff, if he obtain a verdict, may get poſſeſſion of the 
muſt be fgred 0 55 . 

againſt caſual premiſes ſued for, which he could not do by virtuc of 


ezeQtor. judgment againſt a perſon out of poſſeſſion, 


Mur. On motion for the landlord to defend upon the ſlatute 
of 11 Geo. 2. the court objected, that this motion coull 
not properly be made till after judgment ſigned againſt 
the caſual ejector; and that an afhdavit ought to bepro- 
duced of the tenant's refuſal or neglect to appear. To 
which it was anſwered, that after judgment ſignel 
againſt the caſual ejector, the plaintiff might take po 

ſelbon. But the court held the aſhdavit to be neceſſary, 
and made no rule; declaring, that the intent of fgn- 
ing judgment againſt the caſual ejector was only thatthe 
plaintiit, aſter having tried his cauſe againſt the landlord 
(the tenant not being a party), might have the benefit 
his verdict, and take poſſeſhon under the judgment, 
which, under ſuch verdict, he could not. It ſeems . 
ſonable (upon a proper affidavit) to grant a rule to ſhev 


cuuſe, before judgment againſt the caſual ejector cat N 
be ſigned, to prevent the ill conſequences of taking Fife 
poſſeſhon immediately after. Barnes, 179, Bigland \, ad | 
Oboen. enter 


1 lte c 


b J. Sec. II. EJECTMENT, 187 


te If upon an ejectment brought the tenant does not Landlord let in 
ir be ve notice to his landlord, but ſuffers judgment by de- 2 
| vic, an, the landlord upon application to the court will be rom tenants get 


ermitted, notwithſtanding judgment regularly ſigned, to giving notice. 
ome in and be made defendant, and the tenant for his 

zeglect will be compelled to pay the leflor of plaintifall 

coſts incurred. Troughton v. Roe, Burr, 1996. 


If a material witneſs for defendant be alſo made a de- How to 

-ndant, the right way is for him to let judgment go by if a material 
jefault; but if he pleads, and by that means admit him- nut made 
If tenant in poſſeſſion, the court will not afterwards, 

don motion, ſtrike out his name. But in ſuch caſe, if 

e conſent to let a verdict be given againſt him, for as 

much as he is proved to be in poſſeſſion of, I ſee no 

reaſon why he ſhould not be a witneſs for another de- 

endant. Bull. Ni. Pri. 98. 


C. 2. Of the Appearance and Plea, and when C. 2. 
regular or not. 


A tenant is not obliged to appear in ejectment, Tenant not 
hough the landlord is ready to indemnify him. Bar, obliged to ap» 
173 Nor can an attorney, by order of the landlord, ap- P. 

pear for the tenant, Bar. 39, 178. But ſuch appear- 

ance and plea would be irregular, and ordered to be 

Withdrawn, 


To | 
d 
= The appearance in ejectment ſhould be entered of the of what term 
"ws term mentioned in the notice. And where the notice appearance 
ber. ear was in Hilary, and the tenant entered an ap- n 


pearance in Michaelmas following, and did nothing 
Farther, and plaintiff, finding no appearance of Hilary, 
and no common rule entered into or pleaded, ſigned 
Judgment againſt the caſual ejector, the court held it re- 
ular; hut afterwards ſet it aſide to try the merits. 


Tele 
ſhew barnes, 250, Maſon dem. Kentlall v. Hodgſom. 
cal 
, doe tenants had the forenoon of the 2gth of April in Ir judemene 
ud \, 7 term, to appear in, F. the landlord, moved to ſigned, it is tos 


add himſelf to the tenants : b zue late fot landlord 
to 3 but no appearance being 
entered, plaintiff, on the zZoth, ſigned judgment againſt On _ 


ke caſual ejeckor. The landlorg afterwards, without 
diſeloſing 
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diſcloſing to the court what had been previouſly done 
applied for the conditional rule as a matter of court: 
and by virtue thereof, on the 1ſt of May, appeared * 
without the tenants. Plaintiff moved to take out — 
cution on the judgment, and on ſhewing cauſe, dt 
judgment appeared to be regular, and the appearance 
out of time. Plaintiff offered to waive his judgment 
if the landlord, who reſided at Jamaica, would give þ 
curity for coſts; to which his counſel not conſenting 
the court made the rule abſolute for leave to take h. 


execution, Barnes, 186, Roe dem. Hyde v. Dee. 


MiRtake in plea In C. B. the plea of Marſhal and others, landlati Ry 

of plaintiff's and tenants in poſieſhon, who had appeared with the ; 
name notfulicl filazer, and entered into the common rule, was left; * 
ent to entitie , » Was leit u 
Wm to judg- the prothonotary's office, entitled with the true named 
ment. the cauſe; but by miſtake in the body of the plea, th 
name of plaintitt's leſſor was inſerted (as the perf 
complaining) inſtead of that of the nominal plainif, 
- _ Plaintiff's attorney looking upon this plea as null ad 
void, ſigned judgment againſt the caſual ejector; whid 
judgment was ſet aſide, with coſts,” as irregular; th 
25 is properly entitled, and not a nullity. Barnes, 191 

godtitle dem. Gardner v. Badtitle, 


Wharin fom In C. B. the agents for the tenants in poſſeſſion es 
does rot amount tered their appearance with the filazer, and ſent a nat 
to a ple® to plaintiff's agent that defendants plead not guilt, 
Plaintiff's agent ſiened judgment for want of a pleain 
form. he counſel for the tenants ſubmitted to tte 
court, that according to the words of the rule for judy 
ment againſt the caſual ejeftor, unleſs the tenants ap 
pear, a new declaration againſt the tenants ſhouidu 
ftrictneſs haye been delivered before a plea in form 
could be required. Judgment ſet ahde, with coll . 
Barncs, 270, Gcadtitle dem. Brymer v. Noticle. ues 


Of pleading to The common practice of the court is, to receive no 
fa quriſdiction. tions for judgment againſt the caſual ejecior, nh, ke moid 
aſter the term is ended; and then, upon the comme! 
rule, the new defendant has no opportunity to plead 
the juriſdiction, or to move for leave fo to do. hut ti 
court, on motion, will give leave to plead to the jurl- 
diction in ejectment. But Q. if the motion ought no 


to be, „ That the tenant in poſſeſſion, when made 
| es WF « defend 


1 S .] EJECTMENT. 189 
: „ defendant, may have leave,” &c. Vide 1 Blackſ. 


lone, 1 : 

ure: * ä 

alon Ancient demeſne has always been held a good plea in Ofpleacf anci- 
* ment. But application to plead it muſt be made ent cemelne. . 
„ the within the four days. Yide Barnes, 194, 187. It ought 

ance o be pleaded in the firſt four days. 4d. 331. 


And there muſt be an affidavit, that the lands are 
bolden of a manor, which manor is ancient deme/ne, 
that there is a court of ancient deme/ſne regularly 
holden, and that lefſor plaintiff has a freehold. Doe dem. 
Ruft v. Roe, 2 Burr. 1046. and wide Tidd. 326. Hatch 
„. Cannon, 3 Will. 5 ., contra. Jide Goodright v. Shugffet, 


2 Ray. 1418. 


ned So, a fine and non claim, or an accord and ſatisfac- Of fine and non 
1 the LESY it] claun of acugd, 
tion, is a good title. 

erin 

* But ſuch pleas, whether in bar or in abatement, are General ifue 
Lad now ſeldom pleaded ; for the defendant, if he appears, e e 


s generally bound by the conſent rule to plead the ge- 
neral ifſue not guilty. . 


C. 3. Of the Conſent Rule, its Operation, &c. EC. 3. 


| The origin and meaning of the conſent rule has been Conſent ade. 
already ſne wn, ante Section 1., and the ſorm thercof, 
ante C. p. 180. 


The effect of the rule is to bring the matter to the Its effect 
mere queſtion of the plaintiff's poſſeſſory title. 


By it, the defendant undertakes to plead not guilty, 
and to confeſs upon trial, leaſe, entry, and ouſter, and 
to infilt upon the title only. 


e Mb 
" ke In all caſes except that of an ejectment brought to when fofficiees 
_ wor g ine, (where there muſt be an actual entry, by to take away 

wy a poſitive rule of law, and by the ſtatute 4 Ann. c. 16, proct of entry. 


. 16.) the conſeſſion of leaſe, entry, and ouſter, is ſuſſi- Not to avoid a 


ut the 
in * to bar a nonſuit ſor want of proof of actual ouſter, fine. 
＋ 118 ſufficient therefore for an ejectment brought upon But it is in cieQ- 
made condition broken, Hure V, Cater, Doug. 40 3. 7 Or in ment tor 108. 
ture; 
g the , 
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gr by one tenant the eaſe of an ejectment by one tenant in comm 
Sant another, againſt another, Wigfall v. Brydon, 3 Burr. 13g;, 
as to ſtatute But Q. whether ſufficient to prevent the operat 
mutations. ſtatute —— ot to — ns a perſon Roe > 
covered in ejectment, to maifnzin treſpaſs for the meſy 
profits againſt one, who was occupier when the ti 
accrued, but not at the time of the ejectment. Day 


12, 485. Runn. Eject. 202. (Edit. 1795.) 


80 28 to tenants As in the caſe of tenants in common, thete is no 
in com. Cafion to prove actual entry and ouſter, if defend 


enters into the common rule as it is thereby conſeſſei 179 

if the ſact be, that there has been no actual ouſter, tl 

deſendant ought to apply to the court not to coy! 
him to conſeſs, or to permit him to do it ſpecial D. 

which the court will grant, where it is only matter 1 

account, and the only ouſter is by pernancy of the pn 
fits, without an actual obſtruftion of the other to d. \ 
cupy. 3 Burt. 1895. | * 
If they diſpute But whete he difputes the title, he thall be compel (i 
-— to confeſs. 7 Mod. 3g. ln 
How if plaintiff The landlord had applied to be made a defendant, ard on 
. had entered into the common rule; but the leſſor de 
lord. plaintiff had not joined in the conſent rule; anda ther 
motion to fet aſide 2 rule to reply (as he could not l dra 
forced to proceed againſt a perſon whom he had nem rule 
accepted as defendant) the court held the rule to bew the 
gular, and that the nominal plaintiff might be nen- pra the 
thereby; but being nominal, the defendant coul the 
have no coſts. 2 Blackſ. Rep, 763, Gocdright den the 
Ward v. Badtitle, | ther 
the 
How rule tobe The common rule being made by aſſent of both par dra 
— — N- ties, an attachment lies for the non- performance of i part 
; as of all other rules of court that are diſobeyed and iu 
this is all the remedy which the parties on both fide n 
have for their coſts. Sal. 259. Runn. Eject. 202. oth, 
whether de- Though the defendant confefs leafe, entry, and ouſter 1 
tend ant can put yet ſome have ſaid, he may deny being in poſſeſſion d pro 
plaint-fto proof the premiſes, for which the plaintiff contends, aud pi by « 


of rcnant's poſe | : OY 
"him prove it, which if he cannot, he muſt * 
LITE 


1. Sec. II.] EJECTMENT. 790 


cited, So, in the caſe of Smith v. Mann, 1 Will. 220. 
where the landlord had been made defendant inſtead of 
he tenant, it was decided that the plaintiff muſt prove 
the tenant in poſſeſſion; for the deſendant does not 


10 by entering into the rule confeſs himſclf to be landlord 
ah — premiſes, but of ſuch as were in poſſeſſion of his 
meſn 1 Theſe poſitions may be diſputable, unleſs in 


here there were ſeveral tenants, for it has been 
0 (7 v. Bacchus, Sitt. K. B. Mich. 30 G. 2. ), that 
ir there be but one tenant defendant, the plaintiff need 
not prove him in poſſeſſion z becauſe if he be not, why 
aid he enter into the rule. Runn. Eject. 293. (Edit. 


1795+) 


_— 


d. Of the Proceedings from Appearance to D. 
Traal. 
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When the rule for judgment againſt the caſual ejec- How to ſearch 
tor is out, that is to ſay, when the time for appearance is ot pl-4- 

out, the plaintiff's attorney muſt ſearch at the chambers 

of the reſpective judges in B. R. for the defendant's plea 

(in caſe he has appeared) and conſent rule. To which, 

after the judge with whom it was left has ſigned it, To proceed on 
and the plaintiff's attorney given a receipt for the ſame, unt rule; 
he ſigns his name over the defendant's attorucy, and 

then carries it to the clerk of rules, who files it, and 

draws up the conſent rule from it on ſtamp, of which 

rule the plaintiff's attorney makes a copy, and annexes 

the fame to the iſſue, which is made up and delivered to 
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riſa the defendant's attorney for trial. But in C. B. when and make vp if- 1 
could the defendant has appeared, and left the conſent rule in re 2 1 
dem 5 or ttlal . b 


N 1 
A as 


the prothonotary's office, the plaintiff's attorney reſorts 
there for it; and having ſigned his name over that of 
the defendant's attorney, he gets two rules from it, 
drawn up by the fecondary on ſtamps, one for each 
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of it party, and then the plaintiff's attorney makes up the 1 
a due, and delivers a copy thereof, with notice of trial, Id 
q 


„ -& 


8 


on the defendant's attorney, and proceeds to trial as in 
other caſes, | 


tic 


ouſter The iſſue is made ith tl | f 15 
bond ue is made up with the ſame memorandums, if 5 
1 p proceedings by bill, and without any memorandum, if Fi 
mY original; as iu other caſes, ſo ts the record; auc 5 
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Iffue muſt agree 
with declata- 
tion. 


Of payment of 
— Iſſue money, 


Of pleading puis 
darrein conti- 

tuiance, if plain- 
tiff cntercs into 


part. 


but not againſt the caſual ejector. Bar, 253, Soul 


E. r. If Plaintiff has entered into Part of Pre 
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the ſame time allowed for notice of trial, and if Plain 
tiff obtain a verdict, coſts are taxed, and judgment tu 
tered up, and execution ſued out, as in common ating 
for which, under the different heads, ſee vol. I. 


In making up the iſſue, it muſt agree with decla, 
tion as firſt delivered, except in defendant's name; u. 
leſs an order for that purpote. Ld. Ray. 1411, Buſy, 
Bradford. | 


And in caſe they ſhould differ, defendant may obtat 
a rule, that the ifſue ſhould be made according to de 
declaration delivered againſt the caſual ejector. . 


If defendants when they had appeared, did not pay th 
iſſue money, judgment uſed to be ſigned againſt then, 


V. Jolly. | hy 


But now by the late rule it ſeems no ſuch judgment Br 
is allowed. Sce ch. XIV. efe; 
flo! 

E. Of the Trial and its Incidents. ＋ 


E. 1. If Plaintiff has entered into Part of the 
Premiſes before Trial. 


E. 2. In caſe of the Death of either Party, 


E. 3. If there is a Variance between Iſſue and 
Record. 


E. 4. If Defendant does not appear al 
confeſs. 


E. 5. If ſeveral Defendants, and ſome onlf 


appear. 
E. 6. If Verdict for Leſſor of Plaintiff, 
E. 7. If Verdict for Defendant, 


miles before Trial. dere] 


If the plaintiff after iſſue and before trial enters it 
part of the premiſes, the defendant at the aſſizes ma 
plead it as a plea, puis darrein continuance. — 


. 1. Sec. 11.) EJECTMENT. LE 193 


lin, Yelv. 180. Cro. Car. 261. Mr is it in the di- 
ection of the judge to reject it or not; he is bound to 
cceive it, it is made part of the record, and the trial 
WS: topped, for the plaintiff cannot reply to it at 
ee aflizes. 2 Will. 137. Level v. Baftaff 3 D. & E. 


. 
E. 2. In caſe either Party die. E 2. 


The plaintiff has a right to proceed, both for the poſ- Of the death of 
-fion and the treſpaſs ; and therefore the death of the plaintiff, 

for (though only tenant for life) is no abatement ; 

jor can it be pleaded puit darrien continuance, becauſe 

ie right is ſuppoſed in the leſſee. Hob. 5. But if the 

lintiff, in ſuch caſe, inſiſt to go on, the court will 

blige him to give ſecurity for payment of the coſts, in 

iſe judgment go againſt him. Stra. 1056, Thruſtout 

lem. Turner v. Grey and another. 


But if in ſuch caſe plaintiff is nonſuited for want of 
efendant's appearing and confeſling, the executor of 
flor ſhall have no coſts taxed on the common rule. 
ruflout v. Bedwell, 3 Will. 7. 


If when there. are ſeveral defendants, one dies after Of death of de. 
Iue joined and before verdict, the death ſhould be ſug- _ — 
ſted on the roll before trial, and a venire awarded to verdict: 

the iſſues between the ſurvivors. 1 Burr. 363, 


ar v. Denn. 


Though when the venire was awarded againſt both, 
Id the verdict was againſt both, yet, upon ſuggeſting 
death of the one upon the roll after verdict, plain- 
Thad judgment for the whole againſt the other. 
l. Ray. 717. See alſo the above caſe of Far v. 
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If either party die aſter the commencement of the After verdick. 
nes, though before trial, it is within the ſtatute 
Gar, 2. e. 8. made perpetual by 1 Jac. 2. c. 17. ſ. 5. 
lereby it is enacted, That in all actions perſonal, 
al, or mixed, the death of either party. between the 
verdict and judgment, ſhall not alleged for er- 


* ſo a3 ſuch judgment be entered within two 
18 ſuch verdict.“ 
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If judgment be figned, though it be not entered © 
the roll within two terms after verdict, it is ſufficien, 
Sal. 8, Sid. 385. 


And if after verdict, and before judgment, any ng 
tion is made, and argument takes place, and penday 
gueſiizne the defendant dies, court on motion will gin 
plaintiff leave to enter up judgment as of next term al. 


ter verdict, nunc pro tunc. Tecter v. Duke of Beaufer, ial 

4. Burr. 146. 1 { 

1 

| | | nth 

E 3. C. 3. If there be a Variance between Iſſue . 
Record. | = 

PP) 

How to proceed Tf there be any material variance between the iſ n 
1 and record, defendant ſhould ſtill appear at the trial, and 8 
ck, afterwards move the court to ſet aſide the verdi ir AP" 


the variance. For if he does not appear and ſuf 
plaintiff to be nonſuited for want of his confeſſing, hes 
out of court and cannot properly afterwards mort 
fet aſide the nonfuit; though * ſuch motion tl 
court did on payment of cats grant the rule, one: den 
T homas v. Hage, bY 5 he and in nw Dp 
the proceedings. Law v. Wallis, Barnard, 156, 


E. . Ee. 4. If Defendant does not appear and conf 


Confequerce of If upon the trial the defendant does not appear, u 
&-tendant's not confeſs leaſe, entry, and ouſter, agreable to the ruled 
> Pr and court, which he has entered into, the plaintiff mult u. 
* ceſſarily be nonſuited; but as it is owing to the deſens len 
ant's diſobedience to the rule of court, the reaſon of ſud 4 
nonſuit is ſpecially indorſed on the pgſtea, and it ub 
mately operates with reſpe& to the plaintiff, as ih | 
the firſt inſtance, he had got judgment againſt the® int 
fual ejeftor by defendant's not orgs and vi 
reſpect to the defendant he is ſaddled with the an 
colts. 


How to proceed The courſe at the trial in ſuch caſe is, to call 
3388 * defendant to confeſs, and his attorney if he be uf 
the rule; and then to call the plaintiff and nonſuit! | 


1. See II.] EJECTMENT. 195 


nd pray to have it indorſed on the paſea, that the non- 
it was for not confeſling leaſe, entry, and ouſter. If 
e cauſe is in the K. B. you mult wait till the day in 
ank (which is the firſt day of the next term if a coun- 


xy cauſe), before you ſign judgment; then ſign judg- — 
ment. 


ent againſt the caſual _ on a double half crown 
ampt paper, as if there had been no appearance. But 
in C. B., judgment may be ſigned immediately after 
;al before the day in bank, and writ of poſſeſſion may 
ſued out, but the coſts cannot be taxed till firſt day 
f-term. Carry the judgment paper and conſent rule 
ith the poſſea to the maſter, or prothonotary; neither 
he rule nor poſſea need be ſtamped with a double half 
rown 3 coſts will be taxed upon the rule; then make a 
ppy thereof, ſerve defendant therewith, at ſame time 
ewing him original rule, and demand the coſts, 
hich if not paid to leſſor of plaintiff, he may on affi- 
wit move for attachment. 


Sue out execution of Babere facias poſſeſtionem di- If ſuing out 
fted to ſheriff of proper county, who will deliver poſ- . 


uon of premiſes, See pf. N. 


The ſame mode of proceeding is to be obſerved, whe- 

r the tenant himſelf defended, or landlord entered 

to the rule and was admitted in his ſtead ; and Motion for | 
motion for judgment againſt the caſual ejector fange 2019- 
| ſuch a nonſuit, is abſolute in the firſt inſtance. gance, 

1 v. Oakes, Bar. 182. Fenn v. Marriott, Bar. 


if 


lt is obſervable that the two courts materially differ in D:#-rence of 

ir practice in this reſpect. In the King's Bench, Practice in the 
ment cannot be ſigned, nor execution taken out af- — 

a nonſuit for not confeſſing, until the day in bank, 

en the pyſen is returned. Doe v. Copeland, 4 D. & E. 

yp Whereas, in the Common Pleas, the leſſor of 

ntif is entitled to judgment and execution immedi- 

. Fairfax v. Bentley, Hil. 27 Geo. 3. 80 that if 

tjectment come to trial in any fittings after Trinity 

% 4 does not appear to confeſs, the 

4 the plaintiff may get poſſeſſion of his eſtate 

7 our months ſooner, if his action be in the Com- 

he could have done if it were in the 5 
O 2 Kings 
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King's Bench. Surely a matter of ſuch moment, if f 
courts cannot agree upon it, is worthy the interſy. 
ence the legiſlature. 


E. 5% Ee. 5. If ſeveral Defendants and ſome only apper 


: If there be ſeveral defendants, and ſome of then 
tbe — not appear and confeſs, the practice now is, to proc 
tend ants only againſt thoſe who do appear, and to enter a verdict i 
© hn thoſe who do not appear, indorſing upon the poſta, th 

ſuch verdict is ſo entered for them, becauſe they don 
confeſs; upon which the leſſor of the plaintif x 
them. is entitled to judgment againſt the caſual cjet; 
and to have execution as to thoſe lands which wer 
the poſſe ſſion of thoſe who did not confeſs. Id. Rn 
729. Bull. Ni. Pri. 98. | 


Ss I 95 


Verqict againſt defendant A. who on the trial y 
peared, and confeſſed leaſe, entry, and ouſter; the al 
defendants did not appear and confeſs; thereupon they ant 
according to the uſual practice in ſuch caſe, were ſoul 
not guilty. Plaintiff obtained leave to ſue out an hun 

facias poſſeſſiomem on the judgment againſt the cal 
ejector as to them, and got his coſts taxed on the py unc 

for which colts he thereby could only have tene 
againſt defendant A. He then moved that the prot 
notary ſhould tax his coſts againſt B. (one of defends der 

who did not appear and confeſs), on the common m 

by conſent entered into for him, whereon a rule 

firſt made to ſhew cauſe, and afterwards abſows 
Barnes, 149, Thruj/tout dem. Wilſon v. Foote. . 


Defendant at the trial did not appear to conſels,6 
a nonſuit happened; and afterwards the plaintiff's 
for, inſtead of taking his remedy for the coſts ta 
upon the common rule as he ought to have done, e 
tered judgment againſt the caſual ejector, ſued 
F. fa. againit the defendant's goods, and levied lt 
thereon, acting as ſpecial bailiff himſelf. An 10 
being brought for this irregular levy in B. R., de 
fendant moved in C. B. to ſet aſide the H. fa. and | 
court ordered reſtitution to be made, and the de 


ant's coſts to be paid by the leffor-and his atom 


EJECTMENT. 


nd by conſent the aCtion in B. R. to be diſcontinued 
without coſts, and no other action bro 
82, Goodright dem. Rowell v. Vice. 


pt. I. Sec. II.] 


ught. Barnes, 


E. 6. If Verdict for Leſſor of Plaintiff, 


If there be a verdict for plaintiff, tax coſts and ſign How to procced 
final judgment as in common caſes, allowing four days if ver 
Wor motion for new trial, or arreſt of judgment; he f 
ay then have a ca. /a. or H. fa. for the coſts, and a 

writ of habere facias poſſeſſtonem afterwards, or a writ of 

hubert facias poſſeſhonem and fi. fa. together in one writ. 


E. 7. If Verdict for Defendant. 


If a verdict is given for the defendant, or the plain- How if verdict 
tif is nonſuited for any other cauſe than for the defend- W defendany, 
bnt's not confeſſing leaſe, entry, and ouſter, the defend- 

ant muſt proceed to tax his coſts on the pofiea as in 

dther actions, and ſue out a capias ad fatisfaciendum 

ppainſt the plaintiff, and if upon ſhewing the ſaid writ 

under ſeal to the leſſor of the plaintiff, and ſerving him 

vith a copy of the rule by conſent to confeſs leaſe, en- 

ry, and ouſter, the leſſor of the plaintiff does not pay 

hem, the court will grant an attachmeut againſt him. 


If the plaintiff is nonſuited, he may pay the coſts to 
Fluch of the defendants he pleaſes. Stra. 516. 


F. Of the Judgment in Ejectment. 


A judgment in ejectment is a recovery of the poſſeſ- Nature and 

on (not of the ſeilin or freehold) without prejudice to 9P*ration of the 
he right, as it may afterwards appear between the par- 

ies. He who enters under it, in truth and ſubſtance, 

n only be poſſeſſed according to right, prout lex poſtu- 

at, If he has a freehold, he is in as a freeholder; if 

le has a chattel intereſt, he is in as a termor, and in 

eſpect of the freehold, his poſſe 
o his richt. If he 
ud without any 


{hon enures according 

has no title he is in as a treſpaſſer, 

re· entry by the true owner, is liable 
O 
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On declaration 
for more, plain- 
tiff may recover 
1. ſs, not vice 
verſa. 


How the judg- 
ment muſt be 
in ſuch caſe. 


How the entry 
of judgment 
muſt be if ver- 
dict for all. 


Tf verdict for 
part. 


Why ĩt muſt 
nct᷑ ſtate that 
he is acquitted 
fo. part. 


EJECTMENT. 


to account for the profits. Taylor dem, Allyns v. Hd 
1 Burr. 114. | 


It is now ſettled that plaintiff ſhall recover accordin 
to his title, provided he demands more than he is ent. 
tled to; for the greater ſhall cover the leſs; but if f 
be claimed by the declaration, he can only have a ye. 
dict to the amount claimed. In a declaration therefor 
for the whole of any premiſes, a moiety may be ©, 
covered ; but not vice verſa. So that the ſafeſt way 
to declare for enough. Denn dem. Burgeſs v. Purii, 
1 Burr. 326. 


dug 
| cel: 
But the judgment in ſuch caſe muſt not be for did 
moiety only, but that plaintiff recover his term, and he occ 
mult take out execution for no more than he has a gt ent 
to recover. Far v. Denn, 1 Burr. 362. ame 
As 
If the plaintiff has a verdict for all, the entry of the his 
judgment is, that the plaintiff recover his term agil yer 
the defendant of, and in the premiſes aforeſaid, or thi wh 
he recover poſſeſſion of the term aforeſaid ; and for bec 
merly there need alſo to be judgment quod defendr whi 
capiatur. But there is no need of that now, by bee 
ſtat. 5 & 6 W. & M. the capiatur fine is taken aw, take 
Lindſey v. Clark, Carth. 390. 5 Mod. 285. - 
| t 
If the verdict be only for part, the judgment is, du of | 
plaintiff recover his term in (that part), and (as to the thei 
other part whereof defendant is acquitted) that plaints 
be in mercy, and that defendant go. thereof without I 
day. Sec Gro. Car. 178. * 
Judy 
And although defendant be acquitted as to part, ſe lug 
if the judgment were entered, „that defendant be: dec: 
quitted as to that part,” it would be error, becauſe ti that 
judgment in this action is not final as in a writ of fit i in 
nor does it protect the defendant from any further ſul four 
but only acquits him againſt the title ſet up Þy te that 
plaintiff in the action; but as the plaintiff's demand and 
was groundleſs, as to that part whereof the deſendt in þ 
was acquitted, the judgment. as to that is, that the 45 pun 
fendant goes without day ; for the plaintiff as to tht * 


has no further cauſe to detain him longer in cout 
Cro. Eliz. 758. | 
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XVI. 
the judgment is eſſory to recover the poſſeſ. How if term 

nh _ - — expires — rei ſuit, plaintiff can- (M72 <©4-"S 
not recover poſſeſſion 3 becauſe the court cannot give 

rding the plaintiff judgment for the land, when it appears 

ent upon the face of the record that his title to it is deter- 

if kel mined. Yet he ſhall have judgment for his damages 

a Vet- fnce the treſpaſs ſtill remained, and the defendant un- 

refor juſtly withheld the poſſeſſion at the time the action was 

e It brought. Co. Litt. 285. 4 D. & E. 683. 

va 

* As the verdict is the ground of the judgment, it —_ how it 
ought not to be entered for more land or different par- * 8 
cels than the defendant was found guilty of by the ver- ground of the 

for : dict; but a variance between the verdict and judgment Judgment. 

nd be occaſioned by the miſpriſion or defanlt of the clerk in 


entering the judgment, is not fatal, but hath been 
amended by the court after a writ of error brought. — 
As where the plaintiff had judgment, that he recover 


f the his term of a meſſuage and ten acres of land, and the 
gain rerdit acquitted the defendant gucad the land (by 
r tha which the judgment was larger than the verdict), and, 
d for becauſe it appeared to be the miſpriſion of the clerk, 
Tad who had not purſued the verdict which ought to have 


been his guide in making up the judgment, and no miſ- | 
take in point of law in giving the judgment, therefore what miſtake 
the party ought not to ſuffer for his miſpriſion, ſince the therein cured, 
ſtatute of 8 H. 6, c. 12. gives the judges, in affirmance 


, tha of their judgment, power to amend and reform what in 

o the their diſcretion ſeems to be the miſpriſion of clerks, 

ant | 

thou If an ejectment be brought againſt baron and feme, Judgment had 


ad the plaintiff hath a verdict againſt both, and before zcain® whe wiſe 


judgment the huſband dies, the plaintiff may, on the ing between 


, ot ſuggeſtion, have judgment againſt the wife; not only verdi& and 
he 1 becauſe this is a treſpaſs committed by the wife, and Judgment, 
ſe th that therefore ſhe is puniſhable for her own act, which 

right 8 1urious to another; but becauſe, where the wife is 

r ſult found guilty of the ejectment, ſhe mult have obtained 

py the that unlawful poſſeſſion, either jointly with her huſband, 

mand and then it ſurvives, or elſe ſhe had the whole poſſeſhon 

nden in her own right; and in either caſe the plaintiff may 

e d. puniſh her, and recover the poſſeſſion, which is wholly 

| thi n ber on the death of her huſband. Roll. Rep. 14- 

coult 2 Cro. Jae, 3565 | 


O4 In 


* 
o 
'6G 


Of the time to 
move. : 


When new trial In what caſe a new trial ſhall be had. See vol.. 


granted. 


dem. Mence v. Baldeiyn, Barnes, 468. 


What ſhall or 
ſhall not be ſuf. 
' ficient ground 
to arreſt the 


judgment. 


that he recovers his terms, when the declaration was on 


judgment both for the plaintiff and defendant, yet tle 


EJECTMENT. cn. xn 


In other caſes of the death of either party. Ser 
ante, E. 2. 


G. Of new Trial and Arreſt of Judgment, 


The parties have the ſame time to move for a ney 
trial, or in arreſt of judgment in ejectment, as in other 
actions. See vol. I. c. 11. f. 2. 


i 


Tf by any intendment a judgment in ejectment after 
verdict can be made good, the court will do it. A 
where no error brought after judgment for plaintif, 


two ſeparate demiſes, by two different leſſors of the 
very ſame premiſes, and for the very ſame term; and 
though objected, that the judgment being to recover his 
terms in the plural number, was wrong, as both the le. 
ſors could not have title tothe ſame premiſes at one and the 
ſame time, the court affirmed the judgment. And the 
chief juſtice cited a caſe, Trin. 4 & 5 Geo. 2, Fiſberand 
Hughes, where, upon three demiſes, by ſeveral lefſors df 
the ſame premiſes, and judgment as to two demiſes 
was entered for the plaintiff; and as to the other, for 
the defendant; the objection being, that there ws 


court held the judgment right. 1 Wilf. 1. 8. C. Str. 
1180, Morres Bart v. Barry. | 


So, where after judgment to recover his term, when 
there were two demiſes of different lands, and error 
brought, and objected, that the judgment being in the 
ſingular number to recover his term, was wrong. Fr 
Cur. The judgment is to recover his term de & in = 
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anti predict. which reddends fingula ſingulis is well 


ough, for there is but one term in each part of the 
remiſes. Stra. 835, Worral v. Bent and another. 

Bur where on motion in arreſt of judgment, the 
-ords in the declaration being one meſſuage or tene- 
ent, which is too uncertain, as tenement is all a man 
ads, and after judgment, the ſheriff cannot tell of 
hat to deliver poſſeſſion, the court made a rule to ſtay 
dgment till cauſe ſhewn, and afterwards judgment 


a5 arreſted. Barnes, 173, Makepeace v. Hopwood. 


The ejectment was brought for one meſſuage, with 
he appurtenances in the pariſhes of A. or B. or one of 
em; and though after a verdict for plaintiff, judg- 
ent was arreſted for the uncertainty. Barnes, 184 
adright dem. Griffin v. Fawſon. | 


But now an ejectment for a meſſuage and tenement, 


80, for a meſſuage or tenement is good after verdict. 
De dem. Stewart v. Denton, 1 D. & E. 11. 


On motion in arreſt of judgment, the demiſe bei 
ad on a day not then arrived, held no objection. & 
lem, Baker v. Cole, 2 Burr. 1159. 


In ejectment againſt two defendants, the declaration 
ns, that he entered inſtead of they entered; and on 
potion in arreſt of judgment, the court at firſt held it 
| be bad, but aſterwards ordered it to be amended on 
he authorities of Cro. Jac. 306, And plaintiff had 
dzment, Salk. 48, Biſhop of Worcefter's caſe. 


Treſpaſs and ejectment by original ; motion in arreſt 
judgment upon a fault in the original (for a bad ori- 
[nal is not helped by verdict) ; but the maſter certify- 
lg there was no original at all, the plaintiff had judg- 
kent, though in his declaration he recited an original. 
I Mod. 3, Kedman v. Edelfe. © ' | | 


In the declaration in ſtating the demiſe, the vi/le was 
— where the lands laid, but in the ſubſequent part, 
* e]Ument was ſtated to have been at Haſwell. And 
being moved in arreſt of judgment, the court _ 


4 2/3 Apa 


Of proceedings point out to the ſheriff the particular premiſes # 
thereon. . 


3 EJECTMENT. {cm 


that it amounted to a ſufficient certainty, that the lan 
lay in the ville of Haſwell, and diſcharged the nx 
2 Blackf. Rep. 706, Goodright dem. Smalliuood v. Stothy, 


Verdict for an acre of land, deſcribed only 2s la, 
though in fact there was a wall and porch, and part q 
a houſe built by it (by encroachment); held gut 
Geodtitle dem. Chefter v. Aller, 1 Burr. 135. 


A regular judg- A regular judgment in ejectment may be ſet 
1 both in B. R. and C. B. Debbs v. Paſſer, Str. — 


Whether alder And there is no diſtinction between a judgmett i 


eat. ejectment upon a verdict, and one by default; in l 

nl former the plaintiff's right is found, in the latter ca 1 
fefled. Afiin v. Parkin, 2 Burr. 667. 

| ICs 

in 

D. | H. Of the Execution. 


Ear anne, If the plaintiff has judgment to recover his tern, k 1 
— may enter without ſuing out an habere facias paſcſſmm WR... 
= for where the land recovered is certain, the recover 73 

may enter at his own peril, and the aſſiſtance of th * 


ſheriff is only to preſerve the peace. 2 Sid. 156. 1 Ral 
Rep. 213. Noy, 71. Palm. 263. 


practice other- The uſual and regular way however is, to make os ay 
wiſe. writ of habere facias pefſeſſionem, which is engrofſed c! 
Of the writ of 25, 6d. ſtampt parchment, and ſigned and ſealed, an 
Pole on. for which a precipe is made out; it is carried to tt 
proper ſheriff's office, who makes out a warrant therm, ouſt 
and will put leſſor of plaintiff into poſſeſſion. ho 


[Appendix s.] [For the form of writ of poſſeſſion, ſee Appendix 5] xecy 


Has relation to _ It has relation to the zefe, therefore, if teſted the l 
the tete. day of the preceding term, it may be ſued out thou 
the leſſor plaintiff be ſince dead. Doe dem. B If t 
Roe, 4 Burr. 1970. ef 


What maybe Under the writ of  poſſeſhon, it is at plaintif a 
taken under it. to take more than he is ſtrictly entitled to, and be 1 


cour 


| | 
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e to be taken in execution; if he ſhould take more, 
art will on motion order it to be reſtored. 5 Burr, 
„ Conner v. Weſt. 1 Burr. 638, Cattingham v. 
g zag 3 Wil. 49. Bar. 191. And as the ſheriff would 
oo be anſwerable, he firit takes an indemnity from 
Jaintiff, Law of EjeCt. 110. 


If there are ſeveral meſſuages in poſſeſſion of differ- 
at tenants, ſheriff muſt go to all their houſes and turn 
hem out: the delivery of the poſſeſſion of one tene- 
ent in the name of all, is not ſufficient. 2 Roll. Ab. 


$80. 


Ejectment will lie by the owner of the ſoil, for land 
hich is part of the king's highway; for the owner of 
he ſoil has a right to all above and under the ground, 
xcept only the right of paſſage, and he may recover the 
ind fubjeck to the eaſement ; and the ſheriff muſt deli- 
er poſſeſſion ſubject to the eaſement. Goodtitle dem. 
leſter v. Aller and another, 1 Burr. 133. 


The words of the writ are, quad haberc facias paſſeſſe- 


2 umz ſo that there muſt be a full and actual poſ- 
overe eſhon given by the ſheriff, and conſequently all 
of the ower neceſſary for this end muſt be given him; 
1 Rok ind therefore if the recovery be of a houſe, the 


heriff may juſtify breaking open the door, if he be 
lenied entrance by the tenant, becauſe the writ can- 
lot be otherwiſe executed. 5 Co. 91. b. Law of 
Kiect. 108. 


lf the ſheriff turns out all perſons he can find in the 
ouſe, and gives the plaintiff, as he thinks, quiet poſ- 
ellon; and, after the ſheriff is gone, there appears 
ome perſons to be lurking in the houſe, that is no good 
bxecution ; and therefore the plaintiff ſhall have a new 
were facias poſſeſſionem : becauſe he never had execu- 
on. Uptenv, Welli, Leon. 145. But 2, now, 


If the execution goes to the ſheriff for twenty acres, 
© ſheriff muſt give twenty acres, according to the com- 
= eſtimation of the country where the lands are. 


410. 


An 


How if eject. 
ment was king's 
highw«y. 


What kind of 
poſſeſſion muſt 
be given, 


ted for not - : 
— 1 ſtance, againſt the tenant in poſſeſſion, on affidavit thi 


fion according 
to rule of court. for delivering up the poſſeſſion, and had refuſed {1 


Of reftitution 


When ſcire fa- 
cias neceſſary. 


EJECTMENT. [Ch.$y 
An attachment was granted abſolute in the fir) ;, 


he had been ſerved with a rule of court, made abſolut, 


do. Davies dem. Povey v. Doe, Eaſt. 13 Geo. 3. 2 Black 


A judgment irregularly obtained was ſet afide, wi 
the poſſeſlion given upon the execution ordered to 
reſtored. But the leſſor of plaintiff (who held th 
poſſeſſion) abſconding, the rule became ineffectual; 
whereupon it was moved, on behalf of the late tenant 
for a writ. of reſtitution, which the court awarded 2 


cordingly. Barnes, 178, Goodright dem. Ruſſell v. M. N 
right. ori 
If the plaintiff neglect to ſue out his writ of poſe * 
ſion for a year and a day after judgment, he muſt revie mei 
the judgment by ſcire facias as in other caſes, or th eee 
court will award a reſtitution quia erronice emonavi, eje 
Withers v. Harris, 1 Sal. 258. Ld. Ray. 806. Sil but 
351. ee. 
Unleſs the ſtay of execution is by conſent of the pu- , 
ties, or defendant brings error, and is afterwards now nor 
ſuited, 6 Mod. 288. Ld. Ray. 807. 2 Sal. 2; afte 
Bar. 132. Str. 300. and 
But if the delay be by injunction, there muſt be: 
fei. fa. Courts of law not taking notice of chance err 
injunctions. Winter v. Lightbound, Str. 301. 1} 
Unlcſs the party has taken out his execution with ] 
the year, and continued it down by vic. non miſit brit inf; 
which may be done without a breach of injunctus cet. 
Salk. 322. 6 Mod. 388. | if : 
- . ; ay? 
If after judgment and before execution, defendant for 
ejectment dies, and a /ct. fa. goes, it muſt be again 
the terretenants of the land (and the heir may come | 
as terretenant), and not againſt the executor, wit the 


naming him terretenant. Doyley v. Walker, Cart 
Eyre: v. Taunton, Cro. Car. 225. 319. 2 Keb. 143 
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ſt in J. Of the Writ of Error. I. 

the 

oluts It has been already obſerved that by the conſent rule, — to proceed 
ſo u geſendant undertakes to appear, and receive a declara- — 


non; the neceſſity of an original writ therefore, if the 
coceedings are in the Common Pleas, is ſuperſeded; 
— as the tenant is to appear and receive a declara- 


„ and tion, he cannot take advantage of the want of an ori- 
to k ginal, unleſs in a writ of error; but when a writ of er- 
| the ror is brought; the plaintiff muſt file an original, unleſs 
tual; it be after verdict, when it is helped by ſtat. 38 El. 


c. 14- 


And as in the Common Pleas there is no need of an 
original (which is the ſame in B. R. when proceedings 
Ire by original); ſo in B. R. when proceedings are by 
bill, there is no neceſſity for a latitat or bill of eject- 
ment; but the party muſt file bail before he can pro- 
ceed, becauſe the court has no authority to proceed in 
ejectment by bill, unleſs the defendant be in cuſtody ; 
but if a writ of error be brought, he mult file a bill of 
ejectment, before errors are aſſigned. Run. Eject, 204. 


e pat The caſual ejector cannot bring error being a mere Caſual ejefor 
$ nor nominal perſon z that writ therefore can only be brought car 005 cr. 
258 after defendant has appeared, and confeſſed leaſe, efitry, 

and ouſter. Orion v. Mee, Bar. 189. | 
| bet So, if the landlord be permitted to defend, a writ of 
ancer error cannot iſſue in the name of the caſual ejector. 

2 Burr. 657. 
with But it is otherwiſe if the writ of error be from an Except from av 
brew, inferior court, becauſe they are nit competent to pro- inferior court. 
chop ceed by a rule for confeſſing. Run. Eject. 421. 152. Or 

if an infant be tenant in poſſeſſion, and judgment be Or if infant be 

| 2gainlt caſual ejector, becauſe there is no laches in him tenant. 

at for not confeſſing. Ld. Ray. 93. 1 Keb. 705. 740. 
me n But when the landlord is admitted defendant under Q. If landlord, 
ichott the ſtat, 11 C. 2., he may bring a writ of error, and it ade <tencant, 
arth s 2 ſufficient reaſon againſt taking out execution. 


dtr, 1241, Jones v. Edwards, Bar. 208. 
Though 
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Or whether de Though it has been ſince ſaid that the proper oppn. 
— tunity for the landlord to make his ſtand againg t. 
at another execution is, by ſhewing the error as cauſe againſ d 
time. plaintiff's motion, for leave to take it out. Aud if}, 
omits this opportunity, execution regularly iſſued (yj 
not be ſet alide. George dem. Bradley v. Wiſdom, By 


Rep. 757- 


J. 


&. K. Of Proceedings in K. B. by Original 


If the plaintiff proceeds in ejectment by original, l 
does not ſue out his original writ at firſt, = proceed 
by delivering his declaration as by bill; but if a writ 
error ſhould be brought, he muſt ſue out his origind 

writ, which muſt be returned by the ſheriff, and file 
in the treaſury; or if the tenant has not appeared, the 
original | muſt be ſued, returned, and filed properh; 
and if he has appeared, then, on ſuing out the origin, 
you muſt inſert his name, inſtead of the nominal d. 
fendant. 


The appearance, when by original in B. R. is entered 
with the filazer, in like manner as it is in other ſuits h 
original; and the writs are made out returnable on! 
general return day, as in other caſes. 


The precipe for the curſitor, to make out the origin 
writ by, is as follows : | 


Middleſex, to wit. If John Denn ſhall make you ſe 
cure, &c. then put, &c. Richard Fenn, late of, &c. that 
he be before our lord the king, on whereſo⸗ 
ever, &c. to ſhew wherefore, with force and arms, le 
entered into four meſſuages, &c. | reciting the premiſes) 
with the appurtenances, in the pariſh of St. Mar, 
Iſlington, in the county of Middleſex, which Willun 
Smith demiſed to him for a term, which is not yet ei. 
pired, and ejected, &c. and other enormities, &c. 

the peace, &c. and to the damage, &c. 


—— —— January, 1796. 
O. P. 
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Section III. 


SESSEL 


a 07 proceedings in Ejetment in particular Caſes. 


g. Of Proceedings by Landlord againſt 


enant on 4 Geo. 2 
B. Where the Premiſes are untenanted, and 


| be de Caſe is not within the Statute of 4 Geo. 2, 
" C. Of Proceedings by Mortgagee. 

ina D. Of Proceedings by Corporations. 

* e. Of Proceedings in Inferior Courts. 


F. Of Proceedings by and againſt Infants in 
jetment. 


> 
— 


E 


I. Of Proceedings by Landlord againſt Tenant 
on a Right of Re-entry under 4 Geo. 2. 


One of the moſt uſual and provident clauſes in a 
aſe is, that of giving the leſſor a power of re-entry 
| caſe of non-payment of rent or the like; but as 
pany niceties attended this re-entry at common law, 
en though the leſſor upon the breach of the covenant 
pas entitled to it, and much inconvenience was thereby 
ccalioned, the legiſlature in favour of landlords enacted 


ſe. 

* py the 4 Geo, 2. c. 21. ſ. 2. „ That in all caſes 
* * detween landlord and tenant, as often at it ſhall 
„be happen that one half year's rent ſhall be in ar- 
es) * rear, and the landlord or leſſor to whom the ſame 


is due, hath right by law to re-enter for the non- 


ary, 

1 * payment thereof; ſuch landlord or leſſor ſhall and 
oh * may, without any formal demand or re-entry, ſerve a 
in * declaration in ejectment for the recovery of the de- 


F miled premiſes ; or, in caſe the ſame cannot be le- 
* fally ſerved, or no tenant be in actual poſſeſſion of 
' the premiſes, then to affix the ſame upon the door of 

, ay demiſed meſſuage; or in caſe ſuch ejectment 

{hall not be for the . of any meſſuage, then 


pan ſome notorious place of the lands, tenements, or 
4 here- 


Statute 4 Ceo. 
&. c. 28. 


Proviſo as to 


" EJECTMENT. {Cy 


hereditaments, comprized in ſuch declaration ine 

ment, and ſuch aflixing ſhall be deemed legal (mw 
thereof; which ſervice or aſſixing ſuch declaration 
ejectment ſhall ſtand in the place and ſtead of 20 
mand and re- entry; and, in caſe of judgmeut again 
the caſual ejector, or non · ſuit, for not confeſſing lea 


entry, and ouſter, it ſhall be made appear to & 


court, where the ſaid ſuit is depending, by aſſday 
or be proved upon the trial, in caſe the actendant y 
pears, that half a year's rent was due before th ſui 
declaration wwas ſerved ; and that no ſufficient dini 
was to be found on the demiſed premiſes countery, 
ing the arrears then due ; and that the Her wr l. 
fors in ejectment. had power to re-enter ; then, ul 
in every ſuch caſe, the leſſor or leſſors in ejeQmen, 
ſhall recover judgment and execution, in the ſane 
manner as it the rent in arrear had been leg 
demanded, and a- re-entry made; and in caſe th 
leſſee or leſſees, his, her, or their aſſignee or af 
nees, or other perſon or perſons claiming or & 
riving under the ſaid leaſes, ſhall permit and (ufe 
judgment to be had and recovered on ſuch ejeQmen, 
and execution to be executed thereon, without p. 
ing the rent and arrears, together with full coſts, a 
without filing any bill or bills for relief in equi 
within ſix calendar months after ſnch execution ers 
cuted; then, and in ſuch caſe, ſuch leſſee, or leſſers 
&c. and all others claiming and deriving under ti 
ſaid leaſe, ſhall be barred or forecloſed from all reli 
or remedy in law or equity, other than by writ of e- 
ror for reverſal of ſuch judgment, ip caſe the (amt 
ſhall be erroneous; and the ſaid landlord, or leſſa, 
ſhall, from thenceforth, hold the ſaid demiſed premiſe 
diſcharged from ſuch leaſe : and if, on ſuch ejectmen 
verdict ſhall paſs for the defendant, or the plainti 
ſhall be nonſuited therein, except for the defendant! 
not confeſſing, &c. then, in every ſuch caſe, ſuch c 
fendant ſhall have and recover his, her, or their ful 
coſts: Provided always, That nothing herein cot- 
tained ſhall extend to bar the right of any mortgꝶe 
or mortgagees of ſuch leaſe, or any part ' 
who ſhall not be in poſſeſſion, ſo as ſuch mortgage 
or mortgagees, ſhall and do, within fix calends 
months after ſuch judgment obtained, and executor 
executed, pay all rent in arrear, and all coſts and 
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mages ſuſtained by ſuch leſſor, perſon or perſons en- 
titled to the remainder or reverſion as aforeſaid, and 
perform all the covenants and agreements, which, on 
the part and behalf of the firſt leſſee or leſſees, are 


and ought to be performed,” 


By ſect. 3. © A leſſee, filing a bill in equity, ſhall not As to fHng bil 
have an injunction, unleſs within forty days after the in <quity for an 
anſwer of the leſſor, he brings into court ſo much as Janction. 

the leſſor ſhall in his ſaid anſwer ſwear to be due, 

over and above allowances and coſts, there to remain 

till hearing, or to be paid to the leſſor, ſubject to the 

decree of the court : and in caſe ſuch bill ſhall be 

filed within the time, and after execution executed, 

the leſſor of the plaintiff ſhall be accountable only for 

ſo much, and no more, as he ſhall really make bon4 

fide of the demiſed premiſes from the time of his en- 

tering into poſſeſſion ; and if what ſhall be ſo made 

ſhall appear to be leſs than the rent reſerved on 

the leaſe, then the lefſee, &c. ſhall, before he be 

reſtored to his poſſeſſion, pay to the leflor the de- . 
ficiency,” 


Sect. 4. Provided, © That if the tenant, &c. ſhall, As to paying 
at any time before the trial in ſuch ejectment, pay into court rent 
or tender to the leſſor, & c. or pay into court all the pm: 
rent and arrears, together with coſts, then further 

proceedings on the ejectment ſhall ceaſe ; and if the 

lefſee, &c. ſhall, upon the bill filed as aforeſaid, be 

relieved in equity, ſuch leſſee, &c. ſhall hold the de- 

miſed premiſes aecording to the leaſe thereof, with- 

out any new leaſe to be made thereof.” 


The above ſtatement only relates to ejectment for lis extent, 
on. payment of rent, where the landlord has a right to 
enter. 8 6 R - - 


The true end of this act of parliament is to take off 
om the landlord the inconvenience of his continuing 
is liable to an uncertainty of poſſeſſion (from its re- 
Ming in the power of the tenant to offer him a com- 
"anon at any time, in order to found an application 
ageing equity), and to limit and confine the tenant 
* calendar months after execution executed, for his 

8 thisz or elle, that the landlord ſhould from 
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What deemed a 
waiver of the 


_ forfeiture. 


Action on the 
Covenant. 


Action of rent 
barred by ac- 


ceptance of rent. 


Of tender of 


rent, or paying 


it into court af- 
ter forfeiture. 


When allowed, 


EJECTMENT. {x 


thenceforth hold the demiſed premiſes diſcharged fy 
the leaſe. Doe dem. Hitchins v. Lewis, Burr, 614, 


Courts of law always lean againſt forfeiture, 3 
courts of equity relieve againſt them ; whenever ther, 
fore a landlord means to take advantage of any bed 
of covenant, ſo as that it ſhould operate as a forſem . 
of the leaſe, he muſt take care not to do any th | 
which may be deemed as an acknowledgment of ty 
tenancy, and fo operate as a waiver of the forfeiture, 


He muſt not therefore bring an action upon the c 
venant for payment of rent, which became due ſince ti 
forfeiture accrued. Doe dem. Crompton v. Minſbull, El 
33 Geo. 2. Nor muſthe accept ſuch rent. Cow, 2 


An action for double rent on this ſtatute, for holdiy Jan 
over, will be barred by an acceptance of rent accrut 
ſince. ne. 


But though the tenant has incurred a forfeiture uud 
the ſtatute, yet he may ſtay the proceedings eitherby 


tendering the rent, before an ejectment is delivereh dent 
Goedright dem. Stevenſon v. Noright, 2 Black. Rep. 146, rem 
or by moving to pay into court all the rent due, a purt 
coſts, any time before writ of poſſeſſion executed, e nt 1 


after judgment againſt the caſual ejector. Gutter, 
Heldfaft, Str. 900. Cooke's Rep. 6. Anon. 


Or it may be done by ſummons in vacation time. Dan 


The courts had permitted the tenant to bring in 
court the arrears of rent and coſts, antecedent to ti 
act. Gregg's Caſe, Sal. 597. le f. 


In ejectment by a landlord, the tenant moved to fi [Fo 
proceedings upon payment of rent, arrears and coli 
according to ſect. 4. of the above act. And, on an 
to ſhew cauſe, it was inſiſted for the plaintiff, that le Ft 2 
caſe was not within the act, but that it was bro | 
likewiſe on a clauſe of re-entry in the leaſe for not 
pairing ;z and the leaſe was produced in court. Hor 
ever, the rule was made abſolute, with liberty for 
plaintiff to proceed upon any other title. Pier det 
Withers v. Sturdy, H. 1752. 

6 Li 
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Leſſors of plaintiff were both deviſees and executors, 
ad in each capacity rent was due to them, Defendant 
noved to ſtay proceedings on payment of the rent due 
o leſſors of plaintiff as deviſees, they not being entitled 
o bring an ejectment as executors. There appeared 
be a mutual debt due to defendant by ſimple contract, 
a defendant offered to go into the whole account, 
eng in both demands as deviſees and executors, having 
& allowances ; which leſſors of plaintiff refuſed. The 
e was made abſolute to ſtay proceedings, on pay= *» 
ent of the rent due to leſſors, as deviſees, and coſts, 
WD .wrth dem. Tubley and others v. Tunſtall, Barnes, 


0 
th 89. | 
5 If the leaſe ſpecifies that a demand of the rent ſhould Wlen demand 


» made, ejectment cannot be brought till ſuch de. tent necete 
und made, but without ſuch ſtipulation, no demand is 

efſary z but only that fix months rent ſhould be in 

rrear, and no ſufficient diſtreſs. Goodright v. Cater 

Heng. 486. 


a ä 
In moving for judgment upon a declaration in eject —— — 


ered ent delivered, or in caſe of no tenant affixed on the ;. 2 
15 remiſes, according to this act of 4 Geo. 2. c. 28. the 
* hurts require an affidavit, that there was half a year's 


nt in arrear before declaration ſerved, that the leſſor 
the plaintiff had a right to re- enter, that no ſufficient 
Iltreſs was to be found on the premiſes countervailing 
e arrears of rent then due, that the premiſes were un- 
nanted, or that the tenant could not be legally ſerved 
th the declaration (as the caſe is), and that a copy of 
e declaration was affixed on the moſt notorious, and 
lat part of the premiſes, or the court will not give a 


| e for judgment, a 


on [For the form of the affidavit, ſee Appendix S.] [Appendix S.] 

d coll ; 

\ a ni This affidavit is only neceſſary upon moving for judg- When neceſſary. 
hat le ent againſt the caſual ejector, or after a nonſuit at the . 
broupl £ - the tenant's not confeſſing leaſe, entry, and 

not ie 1 — | 


but if the tenant appears, and the ejectment comes At a trial fome 


re den a tral, all the matters of the above affidavit muſt be — gg be 


P 2 proved 
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proved upon the trial. Per Denniſon, Juſt. in the ci 
of Dee dem. Hitchings v. Lewis, 1 Burr. 614, 


Pt 


Þ 
The late tenant, or other perſon, claiming title tot 
premiſes, has the ſame time to appear in as is alloweyy 
tenants in poſſeſſion. 
Of the declara= The declaration in ejectment is prepared in the uu wn 
tion. way, taking care to lay the demiſe after the forſeim bel 
accrued. | ma 
| fa 
of proceedings After appearance the ——— are the ſame x 4 d 
| aſter appear- other caſes; ſo in caſe of no appearance plaintiff mom del 
ar ce,orin calc of for judgment againſt the caſual ejector on the afin ten 
vo rPearance. above-mentioned, and proceeds as in common cj wa 
ments, | ling 
ſtat 
Thus by the ſtatute of 4 Geo. 2. where the caſe con 
within it, there is no occaſion for the landlord to nit 1 
an actual entry, and ſeal a leaſe on the premiſes, vid act 
muſt be done in all other caſes where the premiſes n atto 
untenanted, as will be preſently ſhewn ; nor is there 
occaſion to prove at the trial, any actual entry or ouſa | 
if defendant appears, the common conſent rule is {ub thu: 


ciently binding. Hare v. Cator, Doug. 483. 


When the afi- Ejectment brought by landlord againſt his tenant, unde 
davit will be 4 Geo. 2. c. 28. ſ. 2. and judgment had againſt the ciu deln 
8 ejector by default, and poſſeſſion thereupon deliver the! 
Near twenty years after, the tenant brings an cj 
ment againſt the ſame landlord for the ſame premils 
The landlord (who is defendant in this latter ejectet 


is not obliged to produce ſuch an affidavit as this cli iſe 
requires, as an eſſential requiſite previous to his om ara 
recovery, for, as it was eſſentially requiſite, the colin 
will preſume, that there was one regularly then m 1 

Hemi 


and that judgment was founded upon it. Da « 
Hitchings v. Lewis, 1 Burr. 614. 


pr. L. Sec. III.) EJECTMENT, 


B. Where the Premiſes are untenanted, and the 
Caſe is not within the Statute of 4 Geo. 2. 


voured to ſhe the origin and meaning of the modern 
mode of proceeding in ejectmeut, and the diſtinction 
between that and the ancient method; from whence it 
may appear that the very ground work of the preſent 
pactice, is, there being a tenant in poſſeſſion, to whom 
2 declaration as notice of the ejectment may be properly 
delivered ; for if that circumſtance fail and there be no 
tenant, or occupier, but the premiſes are vacated, the old 
way of proceeding mult be ſtill purſued, except in the 
ſingle inſtance of landlord and tenant, provided for by 
ſtatute 4 Geo, 2. juſt before treated of. 


come 
mile This is done by entering upon the premiſes, and 
whid aQually ſealing a leaſe thereon, either in perſon or by 
ſesar attorney, | 


a the former method is preferred the proceeding is 
us: 


A. (the perſon claiming title) muſt go upon the land 
defore the eſſoin day of the term, and there ſeal and 
elner a leaſe to B. (any friend of his as tenant), and at 


iwered the ſame time deliver him poſſeſſion. This being done 
ejed pet C. (any other friend) to go upon the premiſes, and 
emia purn out B. the tenant, by thruſting him off the premiſes, 


and afterwards let C. (the ejector) remain on the pre- 
iſes, and whilſt he continues there, ſerve him with a de- 


aration in ejectment, in which make B. the tenant the 
e Cont plntiff, A. (the perſon claiming title) the leſſor, and 
| mats che aQual ejector) the defendant, and declare on the 
x det lemile i the leaſe, and ſubſcribe a notice to appear as 


ollows ; 


11 4 
Take ntice that unleſs you appear in his Majeſty's Court of 
g Bench at Weſtminſter next Trinity Torm (or if a town 
14 the firſt day F next Trinity Term), at the ſuit of the 
e named plaintiff B. and plead to this declaration in eject= 
Meat, judgment «vill be thereon entered againſt yea ER 


ours, 
dame notice in C. B. mutatis mutandis. 
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In the firſt Section of this Chapter, we have endea- Proceedings td 


recover vacant 
premiſes muſt 
be in the old 
way, by ſealing 
leaſe, &c, 


May be In per. 
ſon or by attor- 
ney. 


How to be done 
in perſon. 
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Of the declara- 


tion. 


Of getting judę- 
ment. 


How by power 
oi attorney. 
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The declaration is the ſame as uſual, only the u 
perſons are made parties, inſtead of fictitieus name, 


After ſervice of declaration, he 
„ 2 1 0.5. 0 
n affidavit muſf be made © ere is no need 0 the 
ſealing 2 leaſe, Sar of 1 dawit, mr any . 24 pal 
oufter by defendant, and of all ment, but on the fit day of live 
the facts. | For formwhereof ſee term give a rule to plead i © A. 
poſt. p. 215.] This is indorſed common ations, and if ng. ſet 
to move for judgment againſt the pearance and plea at exyiraty anc 
caſual gjector, aud unleſs defend. of rule, fign judgment, c 
ant appears and enters into com- | 
mon rule, judgment may be ſigned * 
as on a common ejetiment. s ry 
If the landlord or perſon claiming title does not wik 
to enter himſelf and ſeal the leaſe, ke may do it by . * 
torney, in which caſe he may execute a power of 1. 2 
torney in the following form, and the proceedings ar of 
juſt the ſame; the attorney acting as the principd - 
landlord. | can 
pro 
The letter of attorney is to the following effect: * 
« Know all men by theſe preſents, that I A. B. &. be i 
«© have made, ordained, conſtituted, and in my {teat and 
& and place, and by theſe preſents do make, orda, and 
« conſtitute, and in my ſtead and place put C. D. as mir 
«© &c. my true and lawful attorney, for me, and in n tain 
* name to enter into and take poſſeſſion of all, &c. u ſtan 
& the tenure of, &c. and when he hath taken poſſeſſion 
« thereof, and for me, in my name, and as my decd,to 
c ſealand execute a leaſe of the ſaid premiſes unto L. : 
of, &c. to hold the ſame to him, his executors, a & 
« miniſtrators, and aſſigns, from laſt paſt, be lett 
«« fore the date hereof, for the term of years, ſai 
« the yearly rent of a pepper-corn (if lawfully demate ben 
<« ed), ſubject to a proviſo, to be void on my tender! 
of 6d. to the ſaid E. F.“ 
In witneſs, &c. 1 
H. H. maketh oath, that he was preſent and did - 
A. B. of, &c. duly fign, ſeal, and deliver the letter © le 


attorney hereunto annexcd. 


- 


Tic 
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This indenture made, &c. between A. B. of, &e; of Form of leaſe. 
the one part, and E. F. of, &c. of the | 
neſſeth, that the ſaid A. B. f ; 


d 
t mb laſt paſt, before the date of theſe prefents 
by a unto the full end and term of five years from thence 
*r nett enſuing, and fully to be complete and ended, yield 
1 ing and paying therefore, during the ſaid term, unto the 
che fad A. B. or his aſſigns, the rent of one pepper. corn, at 


the feaſt of yearly (if lawfully demanded): 
provided always, and theſe preſents are on this condi. 
uon nevertheleſs, that if the ſaid A. B 


all, at any time or times hereafter, 
be tendered, unto the ſaid E. F. the ſum of 64. that then 


a, - 


" Ip 


The * is to write the name 
of his principal. 


Sealed and delivered as the a& and deed of the 
aore-named A B. by C. D. of, &c. by virtue of a 
y of attorney to him for that Purpoſe made by the 
ul A,B, bearing date the ' ay of this inſtant 
being firſt duly ſtamped in the Preſence of 
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Theform of the aſſidavit required ; 
of the F 1 Fa 
i Cale of a vacant polleſſion, * follows: n ä 


H. H. of, & maketh oath, and ſaith i 
Kc. that h , th 
deponent; on & c. now laſt paſt, did ſee C. D. of hs 
P 4 


for 
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What deemed 
2 vacant poſſeſ- 
Gon. 


And this deponent did then likewiſe ſee the ſaid C. 
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for and in the name of A. B. the leſſor of the Premiſes 
in this cauſe, ſeverally enter upon and take poſſeſſon q 
part of the premiſes in the deed hereunto annexed mer. 
tioned, by entering into the firſt of the faid houſes, l 
putting his foot on the threſhold of the outer doors d 
two other of the ſaid houſes, the ſame being locked ay 
uninhabited, ſo that no other entry thereon, or poſſel 
ſion thereof, could be made or taken without fore 


after ſuch his entry into and upon the ſaid premiſes 
and whilſt he was in ſuch poſſeſſion thereof as afareſail, 
at each of the ſaid houſes, ſeal and deliver the lex 
hereunto annexed unto the plaintiff; and further faith 
that after the ſaid leaſe was ſo executed, this deponent 
did ſee the plaintiff take poſſeſhon of the ſaid three houſe, 
with their appurtenances, by virtue of the ſaid leit 
by entering upon the threſhold of the ſaid outer door 
of the ſaid three houſes, the ſame being then locked al 
uninhabited, and no other entry to be made therein, ſac 
as aforeſaid ; and this deponent ſaith, that immediate 
afterwards, the defendant did enter each and every of the 
ſaid three houſes, and turned the plaintiff out of poſſe. 
ſion thereof, by thruſting him out of the ſame ; where 
upon this deponent did then and there deliver and len 
with the ſaid defendant, a true copy of the declaration 
hereunto annexed. * 


Sworn, &c. 


This affidavit will do where there is no power of i 
torney leaving out that part. | 


To warrant the above proceedings, the premiſesmul 
be vacant ; they muſt be wholly deſerted by the tenant; 
and the leſſor of the plaintiff not able to find out uber 
the tenaut is to ſerve — with an ejectment. 


The leſſee of a public houſe took another, and - 
moved his goods and family, but left beer in the rx 
And there being rent in arrear, the landlord ſealed 1 
leaſe, as on a vacant poſſeſſion, delivered an ejectme" 
and ſigned judgment, which was ſet aſide, the elt 
ſtill continuing in poſſeſſion. And a caſe was mentio . 
where leaving hay in a barn at Hendon was held to 


keeping poſſellion. It further appeared in this calc, 


1. Sec. 111) EJECTMENT. 


attorney for the plaintiff knew, whither the leſſee 
WE... noved, and might have ſerved him perſonally, which 
ðot neceſſary to be done upon the premiſes, And in 


ſe of renting ground, to which there is no houſe 
4 — if it is known where the tenant lives, he muſt 
| and e ſerved, Savage v. Dent, 2 Str. 1064. 
ſef. 
_ In caſes of a vacant poſſeſſion, no perſon claiming 
C.). itle will be let in by the courts to defend, but he that can 
niſes *{t ſeal a leaſe on the premiſes, muſt obtain poſſeſſion. 


Bull. Ni. Pri. 96. And therefore the perſon claiming 
itle, muſt reſort to his new ejectment. 


Merion that N and B. who claimed title to fome 


vuſes, Lands and tenements in Middleſex (the poſſeſſion where- 
leaſe pf was vacant), might be informed by the attorney for 
doon the perſon, who was carrying on the proceeding in the 
du ld way, under a leaſe ſealed on the premiſes, of the 


names of the parties in ejectment, in order that B. and 
B. might appear and defend the title. It was urged for 
the attorney, that in all caſes of a vacant poſſeſſion, un- 
leſs ſuch as are within the 4 Geo. 2. concerning land- 
lords and tenants by leaſe, with a clauſe of re-entry, no 
inſtance can be ſhewn, where any perſon claiming title 
hath been let in to defend; but he that can firſt ſeal a 
eaſe upon the premiſes, muſt obtain poſſeſſion, and any 
other perſon claiming title may eject him if he can: 
and by the courſe of the court, no defence can be 
made in theſe caſes but by the defendant in the eject- 
ment, who is a real ejector. Barnes, 177, Ex parte 
Beauchamp and Burt. CO 


But in Imp. K. B. Prat. 537. it is ſaid, any per- 
ſon claiming title to the premiſes, and who are uſually 
aimitted by the court, may with leave appear and enter 
into = common rule, upon motion made for that 
purpoie, | | 


C. Of Proceedings by Mortgagee. 


The proceedings by a mortgagee are as in other caſes, 
that to ſay, whenever he has a right of entry, and the 


premiles are tenanted, he ſerves an ejectment, and pur- 


* the modern practice; but if the premiſes be va- 
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No perſon let in 
to detend. 


But Q. now. 
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Of proceedings 
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cant, he follows the ancient method by ſealing a lex 
as above deſcribed. (6 


When he may As a mortgagor is conſidered as a tenant at will in de 
Henan: ang ſtricteſt ſenſe to the mortgagee, who may be turned on 
how. without notice; if any leaſe be granted by him ub. 
quent to the mortgage, without the privity of tþ 
mortgagee, the latter may eject the tenant without ay 


notice to quit. Keech v. Hall, Doug. 21. 


If to get pofſeſ= But if ſubſequent to a leaſe granted, or even pending 

— oy the pre- tenancy from year to year, the mortgage is made; mor 
gagee muſt give ſix months notice. Birch v. Vegi 
1 D. & E. 379. 


If only into re- That is, if he wiſhes to gain poſſeſſion; but if he onl 
ecipt of rents. wants to get into the receipt of the rent and prof 
there is no need of an ejectment; he need only gives 
tice to the tenant, that he does not intend to diſturb hi 
poſſeſſion, but requires the rent to be paid to him inſtex 
of the mortgagor ; and if tenant refuſes, he may diſtran, 
A v. Gallimore, Doug. 282.3 and this though the 
leaſe be prior to the mortgage. 


© Though formerly an ejectment was held neceſſary u 
get into receipt of the rents. Bull. Ni. Pri. 96. 


In ejectment of tenants of the mortgagor, he defend 
ed, and plaintiff only proved the mortgage, and ſuch 
proof was held not to be ſufficient; for he ſhould har 
proved the lands in poſſeſſion of the perſons to whon 
the ejectments were delivered, as the defendant on 


admits himſelf landlord to them of lands in their pd T 

ſeſſion. 2 Cromp. Prac. 194. ; T 

« 2 

Of 7 Geo. 2. By the 7 Geo. 2. c. 20. An act for the more ealy + « 

c. 20. and pay- demption and forecloſure of mortgages, after recitnh n 

ing principal that © mortgagees frequently bring actions of ejectmen « . 
.and intereſt to 

mortgagee in ** for the recovery of lands and eſtates to them mo 6 

cafe of ehe- 4 paged, and bring actions on bonds given by mot « h 

| ment brought. 44 gagers to pay the money ſecured by ſuch mortgage 4. 

<« and for performing the covenants therein contained; « in 

« and likewiſe commence ſuits in equity, to fore « þ 


« their mortgagers from redeeming their eſtates; , 
« the courts of law, where ſuch ejectments are 2 


bu I, Sec, III. EJECTMENT. 


« haye not power to compel ſuch mortgagees to accept 
« the principal monies and intereſts due on ſuch mort- 
ones and coſts, or to ſtay ſuch mortgagers from pro- 


n the « ceeding to judgment and execution in ſuch actions, 
dou « but ſuch mortgagers mult have recourſe to equity for 
ubſe. « that purpoſe; in which caſe likewiſe, the courts of 
fte % Equity do not give relief until the heating of the 


« cauſe:” For remedy, &c. it is enacted, © That where 
« any action ſhall be brought on any bond, for pay- 
« ment of money ſecured by ſuch mortgage or per- 
« formance of the covenants therein contained, or 
« where any action of ejectment ſhall be brought in 
« any of the courts at Weſtminſter, great ſeſhons, or ſu- 
e perior courts of the counties palatine, by any mort- 
« gagee, & c. his heirs, executors, adminiſtrators, or 


 onl « aſigns, for the recovery of the poſſeſſion of any mort- 
rofit « gaged lands, &c. and no ſuit ſhall be then depending 
* «in any of his majeſty's courts of equity, for or touch- 
r 


« ing the forecloſing or redeeming of ſuch mortgaged 
« premiſes; if the perſon, having right to redeem ſuch 
« mortgaged premiſes, and who ſhall appear and be- 
come defendant in ſuch action, ſhall at any time, 
pending ſuch action, pay unto ſuch mortgagee, &c. 
« or, in caſe of his refuſal, ſhall bring into court, where 
e ſuch action ſhall be depending, all the principal mo- 
i nies and intereſt due on ſuch mortgage, and alſo all 
« ſuch colts as have been expended in any ſuit at law 
* or in equity upon ſuch mortgage [ſuch money for 
« principal, intereſt, and coſts, to be aſcertained and 


* monies ſo paid, or brought into court, ſhall be deemed 
* and taken to be in full ſatisfaction and diſcharge of 
* ſuch mortgage; and the court ſhall and may diſcharge 
* ſuch mortgager of and from the ſame accordingly 
* and ſhall and may, by rule of the ſame court, com- 


aly . * pel ſuch mortgagee, at the coſts and charges of ſuch 
c1tIng © mortgager, to aſſign, ſurrender, or reconvey ſuch 
Amen 4 mortgaged premiſes, and ſuch an intereſt therein as 
= q the mortgagee hath, and deliver up all deeds, &c. in 
n " lis cuſtody, relating to the title thereof, to the mort- 
11 er, who ſhall have paid or brought ſuch monies 
a "ik i fo court, or his executors, &c. or other perſons as 
3 and tall appoint.” 

-oughh 


The 


* computed by the proper officer of the court], the 


219 


— 


rr SID — S2 7 
— ES a aber — 4s 


* r * n * 


„„ 


12 


„ 8 * 


—— 


* — — 


* * * 


* 


r 


— 


yo 


DOTS. ; — 


N 
75 
, 

n 9 
N. 
7 
= 

*. 
*: 
1 
q 
4 4 
be 


re 


220 EJECTMENT. Ch. xy; 
The ſecond ſection enacts, “ That on bills of for, a 
<« cloſure brought in equity for the payment of the wa. 4 
* ney, or in default thereof for the recovery of the pt. x 
« miſes, ſuch court of equity, upon application of te - 
« defendant having a right to redeem, and upon u. mil 
& miſſion of the plaintiff's right, may, before hearing hac 
© make order therein, as if the cauſe had been brough but 
to a hearing,” &. * 
Provided, „ That this act ſhall not extend to case 0 
* where the right of redemption is controverted or th 
„money due not adjuſted, nor to prejudice any ſubſe, 1 
6 quent mortgage.” wil 
one 
In what caſs A judge made an order, purſuant to this act, to ft tere 
(dis willbe al- the mortgagee's proceeding in ejectment, upon bring reſt 
principal, intereſt, and coſts, into court; and a mit C. 1 
was made to make the order a rule of court nf. Bu 
it afterwards appearing to the court, that notice ha 
been given by the mortgagee to the mortgager, that be 
inſiſted upon payment of two bonds, which were a lien 
upon the eſtate, the caſe was adjudged to be out of thi [ 
act, and the rule nf was diſcharged. Barnes, 171 ton 
' Felton V. Aſh. pow 
| mak 
Motion to ſtay proceedings in ejectment, on payment mak 
of mortgage-money and coſts, purſuant to this act; a but 
ſhewing cauſe, the plaintiff produced an affidavit, th The 
the mortgagee had been at great expence in necefſar in | 
' repairs of part of the premiſes in his poſſeſſion (thx atto1 
ejectment was brought for the reſidue), and therefor Ata 
prayed, that the prothonotary might be directed to malt Hen 
allowance {or ſuch repairs. Per Cur. The rule muk whic 
follow the words of the ſtatute. The prothonotary vil ceed 
make juſt allowances and deductions. Barnes, 176 
Goodright v. More. V 
in 
Rule on ſtat. 75 Geo. 2, to ſhew cauſe why proceedinp eject 
| ſhould not be ſtayed, on payment of mortgage-Mone] decl; 
and coſts, was made abſolute; the leſſors of plaintif, unde 
| aſſignees of the mortgagee, inſiſted to be paid a bond, and 
and a ſimple contract debt due to themſelves in thei ſaid 
 - own right. Per Cur. A bond is no lien in equi}, Vas, 
unleſs where the heir comes to redeem, Barues, 19 It is 


Bingbam dem. Laue and others v. Gregg. Motion 


» . Sec. III.] EJECTMENT. 


Motion to ſtay proceedings in an action of a bond for 
erformance of covenant in a mortgage deed, and alſo 


in an ejectment upon the ſame mortgage, on paying 


« rincipal, intereſt, and coſts, to be taxed by the Maſ- 
hk ter, into court, and that defendant who was a priſoner 
* might be diſcharged. It was objected, that defendant 


had agreed to convey equity of redemption to plaintiff; 
but it appearing on aſſidavit that plaintiff had not ten- 
dered to defendant a conveyance to be executed, and that 
no bill in equity was brought, the court granted the 
motion. Sinner v. Stacy, 1 Will, 80. 


Where there are two or more mortgages, the court 
will not ſtay proceedings, and compel a redemption of 
one mortgage only, upon payment of the principal, in- 


n tereſt, and coſts on that mortgage, without paying the 
ing reſt. Re dem. oy v. Soley, Aſſignee, Mich. 11 Geo, 3. 
ruk C. B. 2 Blackſ. Rep. 726. 

Bu 

had 

the D. Of Proceedings by Corporations. 

lien 

thi It uſed formerly to be the practice, when a corpora- 


tion was leſſor of the plaintiff, for them to execute a 
power of attorney, authorizing ſome perſon to enter and 
make a leaſe on the land; becauſe a corporation cannot 
make an attorney or bailiff but by deed, nor appear, 


; 0 but by making a proper perſon their attorney by deed. 
that They cannot, therefore, enter and demiſe upon the land 
far in perſon as natural perſons can, nor ſubſtitute an 
(the attorney to enter into a rule for their colts, nor will an 
eon attachment go againſt them for diſobedicnce to that rule. 
mae Hence formerly they made an actual leaſe upon the land 


which was to try the title, and then the attorney 
ceeded in the common method. £4 


but this mode appears now unneceſſary; for firſt, 
in Partridge v. Ball, Lord Ray. 136, which was an 
<jment on a demiſe of a corporation, although the 
declaration did not ſtate the demiſe to be by deed, or 


int, under the ſeal of the cor a 

poration, yct it was held good: 
bond = the caſe of Swadley v. Piers, Cro. Jac. 613, was 
iber ad not to be law; and the reaſon given by C. J. Holt 
qui!) Wa, © for now ejectments are grounded on fiction.“ 


[tis true, this caſe was after verdict ; but why ſhould it 
not 


D. 


Ol4 way of pro- 
ceeding. 


Why. 


How rendered 
unn<ceſſary. 
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Proceedings in 
inferior courts 
muſt be by ſeal- 
ing a leaſc, &c. 


authority cannot make new rules to bind perſons wi 


EJECTMENT. [Ch. xy 


not be equally good before verdiQ? the reaſon equy 
applies to both caſes, 


But ſecondly, though the declaration ſtate the deni 
to be by deed, or under ſeal of the corporation, ye u 
ſuch leaſe need be proved at the trial; for per 1, 
Kenyon, „by the common rule and appearance de 
« leaſe was admitted as ſtated.” Mayor, c. f Cn. 
terbury, v. Wood, Sum. Aff. 1794, Run. Eject. 1 50, 


Perhaps the beſt way, therefore, is to proceed in th 
uſual way, only ſtating the demiſe to be by deed, ant 
under the corporation ſeal, Defendant cannot il 
himſelf of the fact being otherwiſe; for if he appean le 
muſt enter into the conſent rule, and having ſo done 
it will operate at the trial as an admiſſion of ſuch : 
leaſe. 


If a corporation be aggregate of many, they may { Jar 
forth the demiſe in the declaration without mentioning 
the chriſtian names of thoſe who conſtitute the cot WA... 
tion; but if the corporation be ſole, as if the demiſe be 
by a biſhop, the name of baptiſm muſt be inferted; 
becauſe, in the firſt caſe, the name ſolely conſiſts in i 
character, but in the laſt, in theperſon ; therefore ther 
cannot be a ſufficient ſpecification of that perſon with 
out mentioning his name. Dyer, 86. eec 


E. Of Proceedings in inferior Courts. 


If the proceedings be in an inferior court the plat 
tiff muſt proceed by actually ſealing a leaſe, becaul 
inferior courts are not competent to make rules to co 
feſs leaſe, &c. and if they were, they have no pow 


to enforce them. Inferjor courts having but a limited 


do not come in by the proper proceſs of the court, bi 
the ſuperior courts having an unlimited authonty ! 
every thing within their juriſdiction may bind any pt 
ſon who conſents to their rules. Hence in the form 
the leaſe is ſealed on the land, and the defendant i 
the title in the name of the caſual ejector to ſave & 


pence. 


Bu: 


\ I. Ser. III. EJECTMENT. 


But if m ejectment be commenced in an inferior 
ourt, and an habeas corpus be brought to remove it, 
1d the plaintiff in the ejectment declares againſt the 
ſual ejector, there may be a rule to confeſs leaſe, &c. 
if he had originally declared in the court above, and 
de court will not grant a procedendo, 


If an habeas corpus be brought to remove a cauſe in 
-&ment out of an inferior court, the lands lying within 
cir juriſdiction, and the leſſor of the plaintiff ſeal a 
iſe on the premiſes, the courts above will grant a pro- 
lende, becauſe the title to the land is local, properly 


| 


mil ithin the juriſdiction of the courts below, where, if 
r5 be t proceed regularly, it will not be prohibited ; but if 
done de leſſor has not ſealed a leaſe on the premiſes, the 


ourts above will not grant a procedendo. 
If the lands lie partly within the cinque ports and 


y fg artly without, the defendant cannot plead above, the 
ning uriſdiction of the cinque ports, for though the land be 
pon. cal yet the demiſe is tranſitory, and triable any where; 
le de herefore, though the plaintiff may lay his action for 
rei: at which lies within an inferior juriſdiction in the 
in it ourt below, if he take proper meaſures for the pur- 
there joſe, yet if he will proceed in a ſuperior court, as the 


Jemiſe is tranſitory, the defendant cannot ſtop his pro- 
eeding, becauſe thoſe courts have competent juriſ- 


tion, 1 Keb. 690. 795. 2 Keb. 69. Run. Eject. 
51, 152. 


F. Proceedings by Infants. 


If the leſſor of the plaintiff is an infant, aſter the plea 


| Cole fled you may have a ſummons, or move the court 
ow Ir a rule © to ſhew cauſe why further proceedings 
mited ſhould not be ſtaid until ſome perſon, on behalf of 
; who the leſſor of the plaintiff, gives ſecurity for payment 
; but of the defendant's coſts, in caſe of a nonſuit or a ver- 
ity 0 itt for defendant, the leſſor of the plaintiff being an 
1 infant, Bar. 18 3-3” and an order or rule will be 
* anted though there is a real plaintiff named. 

t OM 

ye ei Ton petition in the ſame manner to appoint a guar- 


"an as under title of proceeding by and againſt inf 
| gainſt infants 
te Ch. 15, ſec. 5.3 and the guardian enters into com- 


mon 


223 


How if after. 
wards removed 
by habeas cor- 
Pus. 


When proce- 
denco granted 
or not. 


If lands lie part 
within and part 
withour inferior 
juriſdition 
where action 
may be, 
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224 EJECTMENT. cn. xu. 


mon rule, and employs an attorney for that 
Imp. K. B. 560. ©. B. 66; ö POR 


Howinfants lia» By this practice which firſt began in K. B. and after. 
die to the coſts. vards was adopted in C. B., if an infant deliver a deck. 
ration to the defendant, ſome friend or guardian nyt 
be ſet up as plaintiff, to be reſponſible for the coſh 
Bar. 283. Str. 694. 932. 1 Wilſ. 130. But if ſuch 
perſon die inſolvent, the infant himſelf muſt anſwer in 

the coſts. 


Previous however to any motion in court, enquiy 
ſhould be made whether there be a real and ſubſtanti 
plaintiff; for perhaps the guardian may undertake u 
pay the coſts, and there may be no reaſon for court u 
interpoſe.  Cowp. 128. Run. Eject. 188. (Edit. 179;, 


Whether the demiſe ſhould be ſtated in declaration, 
to be by deed and reſerving rent. See ante ſect. i, f. 
See alſo this ſection D. a 


SECTION IV. 


Of the Action for Meſne Profits. Iro 


Origin and In the firſt Section of this Chapter, it has been ſhem, A 

meaning of this that before the time of Hen. 7. plaintiffs in cjetmen WE." 

action. did not recover the term; but until about that time the 
meſne profits accruing to the ejector, were the mealur 
of the damages given the ejected. So that by the ol 
law and practice in ejectment, the plaintiff recorert 
nothing but damages, no term was recovered; but 
when it became eſtabliſhed that the term ſhould be x. 7 
covered, the ejectment was put into the form of aa 
action; the proceeding was in rem, and the thing l. 
ſelf—the term only then was recovered, and nomin 


damages, but not the meſne profits; whereupo" N s 
mode of recovering the męſue profits [after the c "A 


ment had been tried, and the plaintiff had reco 
poſſeſſion] in an action of treſpaſs was introduced, 
grafted upon the preſent fiction in ejectment; 4 | 


— 


br. 1. See, V. EJECTMENT. boy 
ion of treſpaſs for the meſue profits is put in the place 


of the ejectment at common law, which was a true, 
and not a fictitious action, and nothing more than an 
dion of treſpaſs. Vide Goodtitle v. Toombs, 3 Wilſ. 
120. Alin v. Parker, 2 Burr. 665. 


* . * ho _— — 
re 


* 
3 


Theſe meſne profits are the value of the premiſes dur- What the meſne 
ing the time that the leſſor of the plaintiff has been ille- profits are. 
rally kept out of poſſeſſion of his eſtate, by the defend- 

ant. | 


= B55 TT © 


1 7. 


He is entitled to them not merely from the time of From what 
the demiſe laid in the declaration of ejectment, but *m* plaintit 
from the time that his title accrued. Bull. Ni. Pri. 87. em. 


= © af a p _ "RA ' ee ne ah &. 8 
5 eee NN * * 7 
= " b l — * 


Tot although he may not have been in actual poſſeſ- 
ſon all that time, no real entry having in the firſt in- 
ſtance been made by him; yet ſuch entry when made 
had relation to the time when the title accrued. Sony- 
woglt v. Couſins, 2 Bar. 367. Eſpin. 494. 


But as this is a mere action of treſpaſs, he can never How barted by 
recover more than ſix years, if defendant pleads the ſtatute of limi- 
ſtatute of limitations. Bull. Ni. Pri. 88. NE 


There is however a difference in the nature of the Of the proofs in 
proof, according to the. time for which the plaintiff this action. 
goes for the meſue profits. If he goes only for he time 


* prom the demiſe laid, the record of the recovery in eject- 

rl dent is concluſive evidence of the plaintiff's title; ſo 

* ut he need only produce the judgment in ejectment 

g's nd writ of poſſeſhon executed, and he will be entitled ; 

'e o d recover; but if he goes for time before the demiſe laid 4 

— n the declaration, the deſendant is at liberty to contro- yl 

d; but eft his title; ſo againſt a precedent occupier, the re- by 

11 7 1s no evidence, and therefore againſt him the plain- ip 

aM _ ſhew and prove a title. Bull. Ni. Pri. 87, Aſlin 7 

hing i + Carker, 2 Burr. 667. 1 Sid. 239. Str. 960. 5 
N * 

3 got | * * reaſon it is the beſt way to lay the demiſe in | 

ic cd <iaration, as near to the time when plaintiff's title 


crwed, as can be done with ſafety. | | 


Neither a to the length of time the tenant has occu- 
—_ to the value, is the judgment in ejectment 
1 v0! ; therefore they mult be proved in this action. 
0L II. Q ; Nor - 
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Jory not con- Nor is the jury conſined to give merely the value d 


many the meſne prolits ; they may take into conſideration the 


plaintiff's trouble, &c. and give what da 
think proper. 3 Will. 108. _ "oY 


The ap cage in ejectment 1 95 — is of the ſane 
effect in this cafe, as if it had been after verdict; de 
only differe re ſeems to be in the proof, that in the ſo 
mer caſe plaintiff ſhould produce not only the judgney 
but the writ of poſſeſhon executed; whereas in tk 
latter the judgment only is fufficient, 2 Burr. 66 
3 Wilſ. 1 19. Str. 960. 


Jh whoſe name This action may be brought in the name either of th 
— on may nominal plaintiff or his leſſor, againſt the tenants in pi. 
— ſeſſon, whether he be made a party to the ejectment a 

| Tuffers judgment by default. Aflin v. Parker, Burr. 66, 


How if by the But if brought in the name of the former, the cor 

1 Spplication will ſtay the proceedings till ſecurity 
given for the coſts. Pike v. Corbin, Say. 78. Norca 
plaintiff go for the me/he profits beyond the time of tk 
demiſe laid in declaration. 


Defendant may Defendant'may be held to bail in this action. & 
nenn VA PAR 


Carinot pay The defendant cannot pay money into court in ti 
cr Wttion. Holdfaft v. Morris, 2 Will 115. 


Parcels muſt be In ah action for ęſue profits the parcels muſt be ua 
| mentioned: tjoned, or plaintiff may plead the common bar. 


How if brought Tf one tenant in common recovers in ejectment pi 
tenant in another, he may have treſpaſs for the mſn: rin 


li 


3 Will. 118. 


Cofts of cjet» After judgment by default, the coſts in the cjean* 

— "ak are 1 1 declared for, as damp 
the action for wage profits, 1 D. & E. 547+ 3 
121. | 


After verdict, the coſts are taxed and enforced i 
tachment, ad ame. 


WI. See. V. EJECTMENT. 


But where defendant became bankrupt after the judg - H 
ent in ejectment by default, and before the action 


AT. 


4 enquiry did not include the coſts of the ejectment; 
Court on motion refuſed to ſet aſide inquiſition, ſaying, 
plaintiff might have had another remedy; the or < 
ere à liquidated debt, and he might have proved them 
under the commiſſion. Gulliver v. Drinkwater, 2 D. 
& E. 261, yn 


SSA FTI 


ejectment, and plaintiff may proceed to aſcertain his 

lamages, and to ſign his judgment; but the court will 

hay execution till the writ of error be determined. 
orris v. Allen, Cook. 46. 


eſendant muß error, and enters into recognizance to 


Charles the Second; and he be nonſuited, &c. de- 
idant in error need not bring a ſcire facias, or debt on 
de recognizance, but may ſue out an elegit, or writ of 
Muir), to recover the me/ne profits ſince the firſt judg- 
ent in ejectment. Short v. Heath, Mich. 12 Geo. 2. 


Cromp. 223. 


SECTION V. 
meral Obſervations on Proceedings in Ejettment. 


4. Of amending Proceedings in Ejectment. 

B. Of conſolidating Declarations. 

C. Of bringing a new or ſecond Ejectment, 
d ſtaying Proceedings till Coſts of firſt are paid. 
band Security for Coſts in other Caſes in 


a ax quieting Plaintiff in his Poſſeſſion after 
dent and Execution in Ejectment. » 
Q 2 A. Of 


wo” 


. 
Ss 


hem, 
brought for m/ne profits, and having ſuffered judgment be 


default in the latter action alſo, the jury on the writ bankrupt. 


2 * 
«* W rope 


r 
ATE 29S 


Bankruptcy is no bar to an action for meſne profits ; as Bankruptcy no 
tis a demand for a tort. Goodtitle v. North, Doug. 584. "x this ac- 


This action may be brought pending a writ of error It may be 
f brought pend- 


* 
___ \ 93 F- . 22 — 
r 
. l a _ - 


If in ejectment there is a verdict for plaintiff, and How if defend- 
ant bring error, 


ay colts in caſe of nonſuit, &c. purſuant to the ſtatute cuited. 
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2. 0 4. Of amending Proceedings, | 


Of amending It is a rule m both courts that no declaration in ejed. 
the ment can be amended before appearance, and that zh 
appearance it can only be amended in form, not in ay. 


tes of ſubſtance. Roe dem. Stevenjon v. Dee, Bar. 186, 


But amendments are now carried further than for 
merly, and that which uſed to be deemed ſubſtance,(x 
the demiſe, &c.) is now held matter of form al 
amendable. 


Thus where the ejectment was to avoid 2 fine, a 
the demiſe laid before plaintiff had made the entry, i. 
Read of offer, it was on motion ordered to be amended; 
and, per Lord Mansfield, the demiſe is mere matterd 
form, it does not exiſt. Hardham v. Pilkington, 4 Bun 


2447- 


= XY —T 2 


So the term was ordered to be enlarged, after it halt: 
pired twelve years, though the cauſe was at iſſue, a tor 
ſpecial jury truck, and the parties gone down to tn wh 
before the miſtake was difcovered. Roe dem. Le" ul 
Ellis, 2 Blac. Rep. 940. See alſo Vicars v. Hain 
Cowp. 841. | 


| So, an amendment was made in the parcels, and 
the name of plaintiff for the defendant, Willows diff 
Barclay, B. R. 16. - apa 


Ofamending the The poſiea may be amended by the judges notes 
— any time, even after final judgment and writ of em 
brought. Church v. Perkins, 3 D. & E. 749. mull 


Though it uſed to be held that ſuch amendmi 
could not be made after a term had elapſed. Doug. c and 


Of wt When the verdict may be amended by the j"8Wrun 
the gerd. notes, ſee vol. I. p. 499. þouſ, 


After verdict, if the objection be ſounded * r 
mere miſtake of the clerk, or a trifling nicety, ! 2 proce 
no nced of any actual amendment, the court wi * 


pt. I. Sec. V.] EJECTMENT. 
1152, 4 Burr. 2447 


B. On conſolidating Declarations. 


On motion in C. B. to conſolidate fixteen ejectmenti 
in one; after ſixteen ſeveral iſſues joined, and though 
it was urged for the plaintiff, that the iſſues were deli- 
rered and paid for a long time ago, the court held, 
that it was neceſſary for the defendants to pay for the 
iſſues to prevent judgment, and ordered the ejectments 


to be conſolidated. 


5 

* i. N. B. Each declaration contained a large number of 
nded; meſſuages, and they were word for word the ſame. 
ter d Had each been for one meſſuage only, the plaintiff 
Bun might have tried them ſeparately. Barnes, 176, Grim- 


lone v. Burgers. 


And this diſtinQion (though I think unſatisfac- 
tory) ſeems at that time to have been obſerved ; for 
where ten declarations on the ſame demiſe were deli- 
yered for ten houſes in Steyning in Suffex, in the oc- 
cupation of ten perſons; and on motion to conſolidate 
them, and put them all in one iſſue, upon ſuggeſtion 
that the title was the ſame in all, the court refuſed it; 
jor they ſaid the leſſor might have ſued them at ten 
different times, and it would be. obliging him to go on 
againſt all, when perhaps he might be ready in ſome of 
them only. Stra, 1149, Smith v. Crabb. 


But the courts at this time will not endure ſuch a 
multiplicity of ſuits. 


In the caſe of Doe dem. Pultney and others v. Freeman 


8 — in all the cauſes (which were 37 in 
number broug t againſt the ſeveral inhabitants of the 
pouſes in Sackville-ſtreet) ſhould not be ſtayed and 
abide the event of a ſpecial verdict, in Doe dem. Pult- 


* 9 Caven;—Lord Kenyon ſaid, it was a ſcandalous 
100 22 they all depended preciſely on the ſame 
oe te, and ought all to be tried by. the ſame record. 


ule abſolure, See alſo Cecil v. Briggs, 2D, & E. 639. 
Q3 C. of 


Jook the objection. Small dem. Baker v. Cole, 2 Burr. 


and others, Trin. 1790., on a rule to ſhew cauſe why 
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C. C. Of bringing a ne w or ſecond Ejectment, an 


Same plaintiff 
may bring freſh 
ezetment 
againſt ſame de- 
fendant, and ſo 
vice verſa. 


No remedy in 
Equity. 


expence to which the poſſeſſor is put. But where tl 


: EJECTMENT. (40. 1 


ſtaying Proceedings till Coſts of firſt au 

paid. z 

It may be remembered that a judgment in ejeQmey 
is a mere recovery of the poſſeſſion without prejudice u 
the right: it is not final between the parties ſo »; b 


protect either the defendant or plaintiff (if he fs 
ceeds) from any further ſuit. 


The ſame plaintiff (if he be nonſuited, or have 2 wr. 
diet againſt him) may bring another ejectment agiink 
the ſame defendant, or if he ſucceeds in the action wn 
gets poſſeſſion, he is ſtill liable to an ejectment from the 
defendant in the former action. | 


This in one reſpect may be deemed an advantays 
becauſe the parties are not concluded by one trial, l 
caſe the real merits (from accident, partiality, wantd 
evidence, which might afterwards be ſupplied, or the 
like) happened not to have been fairly tried betweed 
them; but in another reſpect, much miſchief may ts 
ſult from it. The ſpirit of litigation is thereby ke! 
alive, and the ſucceſsful party may be conſtant 
haraſſed by the attacks of his opponent. 


It has ſometimes indeed been attempted in Chancer 
after three or four ejectments, by a bill of pen u 
eſtabliſh the prevailing party's title, yet it hath a 
been denied, for every termor may have an ejectment 
and every ejectment ſuppoſes a new demiſe, and de 
ceſtr in ejectment are a recompence for the trouble nl 


ſuit begins in Chancery for relief touching pretend 
incumbrances on the title of lands, and the court a 
ordered the defendant to purſue an ejectment at I 
there, after one or two ejectments tried, and the fil 
ſettled to the ſatisſaction of the court, the court hat 
ordered 2 perpetual injunction againſt the defendath 
becauſe there the ſuit is firſt attached in that court, 
never began at law; and ſuch precedent incumbran 
appearing to be fraudulent, and inequitable againſt * 
7 it is within the compaſs of the court 197 

eve againſt it. | | | k 


- Ef 


A l. Se V.] EJECTMENT. 15 


e coſts of the ejectment are deemed the recom- Procesdgs 
As 1 above ſtated (chough in tryth but a poor one), pp oy 
the courts will not ſuffer either the plaintiff to bring a paid. 
es ejectment, or the defendant to bring the ejectment 
Vat the ſucceſsful plaintiff, until the coſts of the fore 
mer action are paid. 


K 


nen | 
© to | | 
$ th The remedy to enforce the payment of coſts after Formerly this 


erdict is by attachment; and as one court cannot 
2 take — of the rules of another, it uſed — 
o be held that a new ejectment brought in B. R. the in another 
ſormer having been in C, B. the court of K. B. could . 

ot ſtay proceedings therein, though the coſts of the 
ormer 42 in C. B. were not paid. But this is no 
onger a ſubterfuge. = | 


The courts now conſider a former eſectment in ano- But now there 
ther court, as one in the ſame court, — will ſtay pro- h difference. 
peedings in a ſecond, till the coſts of the ſormer are 

paid. Bar. 133, Holdſaſ dem. Hatterfley v. Jackſon. Doe 

fem. Chadwick v. Law, 2 Blac, 1158. Lord Conpuſty : 

Coſe, Str. 548. 2 


80, though in ſuch former ejectment the leffor of Towhat caſts ff 
aintiff never entered into the conſent rule. South y, . 
Barnardifien, 2 Blac. go4. | 55 


$0, when an ejectment was brought by a fraudulent 
allignee of an infolvent debtor, the former leſſor of 
plaintiff, Doe dem. Chambers w Law, 2 Blac. 1180. 


So, proceeding ſtayed in error and a ſecond eject- 

t, phintiff not being able to ſhew that the writ of 
wor was brought with any other view than to delay 
payment of colts. Str. 55.4, Grumble v. Bodily = 


But where the Jeſſor of plaintiff has been taken in Not where 
ultody upon an attachment for coſts, which is in the — — —— 
pature of a ca; ſa. there is no reaſon to grant the rule to — 
proceedings in another action brought by the ſame coſts. 

flor — the ſame demiſe. Benn dem. Mortimer v. Denn, 
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But where before trial, a miſtake is diſcovered, ſo How where ac- 
render it neceſſary to ſerve a new ejectment, + mar oY 
Q the 
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_ EJECTMENT,. (Ck. xy; 


take therein, the court will not ſtay proceedings till coſts of 
and a new one are paid, unleſs the party has been vexatious, or " 
broug expence incurred; but if the leſſor of plaintiff be uy 
known, court will order notice to be given where 
may be found. Short v. King, Str. 681. Thruftut us 
T roubleſome, Str. 1099. Brittain v. Grenville, Ib. 111, 
So, if he abandons his ſuit in one court and bring, 


new action in another. Selby v. Alon, 1 D. & E. yy, 


Proceedings in a ſecond ejectment were ſtayed il 


the ſpecial verdict in the former was determine 
Str. 1105. | 


What defendant When the plaintiff ſycceeds in an ejectment, the i 
muft do before ſendant cannot bring in a new ejectment againſt hi 
he can bring his g , &. - 
— until he has given up poſſeſſion to the plaintiff, or th 
againſt plainjiff. tenants in poſſeſſion haye attorned to him. Ferwid 


v. Groſuener, Salk. 258. 
And I conceive, (upon the 2 of the abon 


caſes,) until he alſo has paid the coſts of the forme 
ejectment. See Running. Eject. 420. (Edit. 1795. 


| When plaintiſf. The court will not give plaintiff leave to diſcontinu 
_ ale after a ſpecial verdict has been had, in order to adduc 
5 — ks freſh proof in contradiction to the verdict. Ree den, 


D. D. Of Security for , Coſts in other Caſs i 


Ejectment. 


Three inftancey There are only three inſtances in which the cn 
Todt orders fe. will interfere- on behalf of the defendant, to obig 
cuity for coſts. plaintiff to give ſecurity for coſts, The firſt is when 
infant ſues, then the court will oblige the puch 
ami, or guardian or attorney, to give ſuch ſecum 
2dly, Where the plaintiff reſides abroad: eyen refdiy 
in Ireland held ſufficient. 2 Burr. 1177. And 36 
where there has been a former ejectment, as treatedd 
ante, C. the court there ſtaying proceedings till col 


are paid. Selby v. Afton, 1 D. & E. 491. 20. 21 
. 
6 0 


I. 8e. V. EJECTMENT, 


> Of quieting Plaintiff and relieving him when 
his Poſſeſſion is diſturbed after Execution 


executed. 


writ of execution in ejectment is only return- 
1 Yi the inſtance and election of the plaintiff, for the 
ort will not direct the writ to be returned at the in- 
ance of the defendant; which ſeems to be left to the 
vice of the plaintiff, that he may take what is moſt for 
is advantage, in order to have the full benefit of his 
dement:- and the m__ that is, to ſuffer him to re- 
ew the execution at his pleaſure, till a new execution 
had; but he cannot renew execution, after he has 
nce procured the writ of poſſeſſion to be returned and 
ed; becauſe it then appears on record, that the plaintiff 
th had the benefit of his ſuit, and then to award a 
x execution would be aFum agere, and conſequently 
perfluous; and therefore the court will never oblige 
he ſheriff to make a return, but at the plaintiff's deſire. 
doll. Abr. 386, 2 Keb. 245. Roll. Rep. 353. Ld. Raym. 
52. 346. 482. 718. 725. 1072. C 496. Salk. 260. 
|. 1. 5 Mod. 443. 


If the writ is once returned, though not filed, it 
ems, no new habere facias ſhall iſſue, becauſe when 
he return is made it becomes a record, which the court 
hen is entitled to. 2 Brown, 216. 


When the writ is not returned, in order for a new 
t, there muſt be a ſuggeſtion, that vicecomes non miſt 
reve; but this new writ cannot iſſue, till the return of 


Irs ke firſt writ is out; becauſe till that return is paſt, non 
ps. onfat to the court, but that the ſheriff may do his duty, 
5 nd the plaintiff thereby have the full benefit of his 
bes igment, and ſo no new writ is neceſſary. Palm. 289. 

2 „die writ is not executed, nor the execution com- 
My pete, till the ſheriff and his officers are gone, and the 


Pantif left in quiet poſſeſſion, If the officer is diſ- 
rded in the execution of the writ, on affidavit thereof, 
| tag will grant an attachment againſt the party, 
ther the defendant or a ſtranger, becauſe the writ 
F the proceſs of the court, and the diſturbance is 3 
| contempt 
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n of its authority. 6 Mod. 27, King, 


But after poſſeſſion once given, and a diſturiuy 
thereof, the law makes a difference where the plantf 
is turned out by the defendant himſelf, and where by 
ſtramger: If by the defendant and the writ not 
the plaintiff yp re a new habere facias or an att 
ment, becauſe defendant himfelf ſhall never 
that poſſeſſion, which the plaintiff is entitled to, 1 
has recovered by due courſe of law; but if he is tum 
out by a ſtranger after execution executed, the plaindf 
is put to his new action upon an indictment of fer 
entry, where the force will be puniſhed, becauſe th 
title was never tried between the plaintiff and a tra 
and the ſtranger may claim the land by title paramout 
the plaintiff, or he may come in under him, and tha 
the recovery and execution in the former action ou 
not to hinder the ſtranger from keeping that poſeſſa 
which he may have a right to; and if the lay wei 
otherwiſe, a plaintiff, by virtue of an habere faciar, nig 
turn out his own tenant, who came in after executai 
executed; whereas the poſſeſſion was given him gail 
the defendant only, and not againſt others not pati u 
the ſuit. Ratcliffe v. Tate, Keb. 479. 1 Salk. 32 
P erbins V, IW 8 . | | 


In the cafe of Fortune and Jabnſon, on motion ford 
attachment againſt Johnſon, for ejecting the plant 
who had been put into poſſeſſion by an habere faciay ti 
court made no rule, becauſe it appeared that Jona 
claimed under an elder judgment, and it was title agil 
title, and therefore le — to take their courle t 
law. Style, 318. 


The ptaintiff had judgment, but, by agreement aft 
wards, the — *< to Hold for the reſidue of 
term, and accordingly held for ſome time; then de 
plaint ff took out an habere facias, and executed t. 
upon which the deſendant moved for reſtitution on i 
agreement, which the court refuſed, and left bim 
His action om the agreement, for the judgment al 
ruled abſolutely. But if the judgment had been with] 
cefſet exetutio till ſuch a time, then if the plaintiff * 
out execution within the time, the defendant ſhall 


* 


reſtiturch 
f 


11 PENAL ACTIONS. 


becauſe the judgment was entered with the 


| Style, 408. Law of Eject. 113, Ward v. 


nitation. 
ar kham- ; 

| how does this r to the court, ſince 
e executio is Ar entered on the roll? 
. ciference ſeems to be between a judgment by 
| eſion, and on verdiF, where the former is given 
th a ceſſt executio; and there, if the execution is taken 
+ contrary to the agreement, the court will ſet it 
ge, and puniſh the attorney: but where judgment is 


judgment, and the court will not take notice of 
reements between the parties, but leave them to their 


medy, 1 Sid. 379. | 


This uſed to be the diſtinction, but the courts will 
w relieve in a ſummary way, upon ſuch agreements, 
© ante, ch. 14. ſec. 2 and 3. 


La 7 = 


3 


ES S555 


II. Of Penal Adions. 


By ſtat. 21 Jac. 1, c. 4. it is enacted, that all offences 
rafter to be committed againſt any penal ſtatute 
which any common informer or promoter may law- 
ly ground any popular action, bill, plaint, ſuit, or 
ſormation 4 juſtices of aſſize, of nf priur, of 
ol delivery, of oyer and terminer, or juſtices of the 
ace, ſhall be commenced, ſued, and proſecuted, &c. 
ore them, and not at the courts at Weſtminſter ; and 
tne ſame ſtatute an affidavit muſt be filed, that the 


brought, and within a year before the bringing of it. 


Upon this ſtatute objections have been made in one 
two late caſes, to the action being brought in the 
penior courts, and alſo to the want of ſuch affidavit. 
it it 18 now determined that the above ſtatute only 
ends to ſuch caſes; where, before that time, the 
nalt/ might have been recovered in the inferior as 
ll as the ſuperior courts, by action, bill, plaint, ſuit, 
information, So that, wherever by any act then in 
ce, the informer might have ſued by action, bill, 
punt, or information in the inferior courts as well as 


en on verd#2, the verdict is the foot and ground of 


in 


232 


In what courts 
ro be brought. 


nce was committed in the county where the action ſtatu 
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in the courts at Weſtminſter, he is confined to fue 


4D.&E. 116, 


ſtatute to the party grieyed. 


PENAL ACTIONS. ſan 


the former; but as that ſtatute gives no new juriſgg, 
to the inferior courts, the party may ſtill ſue in t 
courts at Weſtminſter for all thoſe penalties wig 
could not, before the paſſing of that ſtatute, have ben 
recoyered in the inferior ones. Shipman v. Hei 


When an offence is created by ſtatute under a pw 
the 2 may be ſued for in the ſuperior coun 
Weſtminſter, unleſs ouſted of its juriſdiction by & 
preſs words or by neceſſary implication, Cotes v. Lit 
3D. & E. 444- 


So, as to the affidavit ordered by the ſame ſtatuts,j 
only applies to caſes where the party ſues before th 
juſtices, &c. according to that ſtatute. There is now 
caſion for it in an action in the courts above; notwit 
ſtanding the caſe of White v. Boot, 2 D. and L. 2 
which ſince been held not law, in Leigh v. Is, 
3D. & E. 364. 


By 31 Eliz. c. 3. actions on penal ſtatutes mul k 
brought within a year from the time of committing 
offence ; but this does not extend to an actian gie 


In what caſes the defendant may be held to tain 
penal or popular actions, ſee vol. I. ch. 2. A. 3. 
alſo of the affidavit to hold to bail on the lottery a 
ſee vol. I. ch. 4. ſec. 1. A. 2, 3. | 


The proceedings in penal or popular actions m 
the declaration to judgment, are the ſame as in comma 
caſes, for which ſee under the different heads. 


If not guilty is pleaded to an action of debt a. 
penal ſtatute, it is not ſuch a nullity as warrants judp: 
ment to be ſigned for want of a plea; indeed it is don 
ful whether it is not a good plea. Coppin v. Carts, 
1 D. & E. 462. | 


The defendant in a penal action cannot plead double 
the ſtatute 4 Ann. c. 16. peremptorily forbidding 
Heyrick v. Fofler, 4 D. & E. 701. ; 


I. PENAL ACTIONS. | 237 
n if chere is reaſon to think that the action on a penal 
ia -ute is carried on merely for the iſſue money, it will 
dn ordered to be paid into court to abide the event. 

1 . 
1 nn penal actions no coſts are allowed; but if the Of cots. 
eon be brought by the party grieved he is entitled to 
nas; wherever therefore a ſtatute gives accumulative 

mages to the party grieved, it is not a penal action. 

wdgate v. Knatchbull, 2 D. & E. 154. 
— If the jury find a verdict for plaintiff with one penalty 
by & erally, and plaintiff apply it to one count, he cannot 
(ck erwards apply it to another, though the former is 

WE in law, and though the evidence would have war- 

ited the verdict on any other. Holloway v. Bennet, 
ute, t D. & E. 448. 
Ie tl 
no i The courts never grant 2 new trial in penal actions, New trial. 
vd cept upon the ground of miſdirection of the judge, 
«2% ien v. Raflal, 4 D. & E. 753-3 in which caſe they 
L ill, Caſcraft v. Gibbs, 5 D. & E. 19. 

In amendments at common law there is no diſtinction Amending pro- 
ut penal and civil actions. So that whilſt the ng. 
ng th roceedings are in paper, the courts will allow the one 
en s well as the other. But as it is a diſcretionary power 

the court, they will exerciſe it with proper caution, 

f therefore upon ſuch an application it appears that a 
dal at length of time has elapſed, (as four years ſince 
. 1 e action brought,) ſo that if a new action were com- 
j nenced, defendant might plead the ſtatute of limita- 
— court will on pon plaintiff to amend. 
v. Popplexcell, 2 D. 07. Steel v. Sotuer 
fron 546 An a ; 2 DY ” 
No perſon can be proſecuted twice for the fame of- Of friendly 


ferice, It uſed formerly therefore to be a common 


0 practice, when any one had offended againſt a ſtatute 
judy and was apprehenſive of an action, for him to procure 
out ome friend to commence a ſuit againſt him, in order 
n to foreſtall others, and then to ſuffer judgment ſecretly 


and plead ſuch judgment recovered; but to prevent this 
er and fraud upon the king, who was thereby 
aten deprived of his moiety of the penalty, the ſtatute 
4 Hen. J. e. 20. enacts, that no recovery otherwiſe 

| | than 
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2:8 5 PENAL ACTIONS. {cm 


than by verdict, obtained by colluſion, in an acting 
pular, ſhall be a bar to any other action profecyy 
bona fide ; ſo that a judgment or verdict muſt be d 
tained to render ſuch amicable ſuit effectual. 


When a defendant is conſcious of being guilty 
the offence for which the action is brought againſt lin 
it is often the moſt prudent way to compound upon ty 
beſt terms he can, | 


Of compounding Penal Actions. 


Of compound. In common actions the parties may compromiſe yg 
ing. ſuch terms as they think fit; but in penal and qui tg 
aCtions they can only compound by leave of the coun, 


Stat, 18 Eliz. For by ſtat. 18 Eliz. c. 5. ſ. 3. no informer fu 

compound or agree with perſons that ſhall offat 
___ any penal ſtatute for an offence committed, by 
ter anſwer made in court unto the information « 
ſuit z nor aſter anſwer but by order of the court, a 
pain upon conviction of {tanding on the pillory, be 
diſabled to ſue on any popular ſtatute, and forth 
ing 101, 


By ſec. 6. The act is not to reſtrain any certain pe: 
fon, body politic or corporate to whom or to whole ut 
any forfeiture, penalty, or ſuit is or ſhall be ſpecul 
limited or granted by virtue of any ſtatute, and not p 
nerally to any perſon that will ſue. 


To whomitex- So that the ſtatute only extends to ſuits by com 
_ informers, not to thaſe by a party grieved. 2 Hav. 23 


Diſcretionary Tt is in the diſcretion of the court to give lee 
count. OY: compound, which they will exerciſe according to lis 
nature and exigency of the caſe. 


How exerciſed. It was refuſed in an action for making and {di 
gold rings of leſs fineneſs than ſtatute diredl. Hows 
V, Morris, I Will. 79. 


When lewe Granted upon the ſtatute of gaming, on aſſdnit is 
panted. plaintiff was a bankrupt, and that the aſſiguees were 
tisfied with reſpect to defendant. 1 Wall. 130. 


9 
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80, on an affidavit of defendant's poverty. Brad/baw 
25 | Mottram, Str. 167. 


here the ſum agreed to be paid is ſo ſmall as to When not. 
4 — manifeſtly colluſive, court will refuſe. Mood v. 
. Buc. 1157. 
bu this motion may be made and leave granted Granted after 
er verdict, Maybas d. Halker, 5 D. & E. 98.; or les. 
hen defendant is in execution. Str. 167, 


M 


n x. 
aut 
x oþ 


iy d 
hin 
on tie 


If a defendant in a penal action obtain a rule with Effect of rule to 
laintif's conſent to ſtay proceedings on paying a ſum — 

ed upon between him and plaintiff, it is an abſo- MY 
ee undertaking to pay that ſum, (not optional to pay 

WS to proceed in the action,) and for the non-payment 

f it, the court will grant an attachment. King qui tam 


Chen, 5 D. & E. 257: 


In all caſes of compounding, it muſt be with conſent Muſt be by cone 
f both parties. _ 


It is done by motion in court, grounded upon an Howto pro- 
fidavit of one of the. parties, that an action is brought 

pon ſuch an act, that declaration contains penalties to 

ch an amount, that ſince defendant has pleaded ni 

jet, and that plaintiff and defendant have agreed to 

ompound the ſame for ten pounds, and that no more is 

wen or taken, nor is it compounded in any other way 

tan by leave of the court. 


Counſel muſt move it, and another brief muſt be 
wen-to-another counſel to conſent. The king's. half 
the penalty muſt be paid into the hands of the 
jaſter of the Crown-office, before the rule is drawn 


In C. B. the king's ſhare. muſt be paid to prothono- 
ry, and his receipt obtained before 2 motion to com- 
nd 18 made, Burr. 1929. Blac. 1155. | 


Draw up rule with clerk of rules in K. B. aud ſe- 
K 3 C. B. and ſerve copy on the attorney of the 
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4; III. Df Replevin. : 
Z Sec. 1. Of the Nature of the Alon, a a 
whom, and in what Courts to be brought, © K 
| Sne. 2, Of the Proceedings thertin whey g n 
Diſtreſs is not for Rent. d 
SEC. 3. Of the Proceedings when the Dijri; 
for Rent. = ij : 
SEC. 4. Of the Remedy in both Caſes uin g afe 
Pledges are inſufficient. 
' SEC. 5. Of the Non Pros, Nonſuit, Verdi, oi v 
Judgment, in both Caſes. B 


Src. 1. Of the Nature of the Anion of Rh 
and by whom, and in what Court to be bruught 


Replevin what. Replevin is a remedy grounded upon 2 diſtreſs; k 40 
| — are — * 9 ble when they have been ti 
Mm y way of di 


| It is a re-deliverance of the goods or cattle diſtrand 
71 to the firſt poſſeſſor, on ſecurity given by him to tit 
| right, and again to return the things diftrained i 
| judgment be eventually given againſt him. Co. Litt.1 


| Of the common The old common law way of proceeding wa 
1 inge altere by writ of replevin : but as much delay and inconvenins 
"4 ſtatute. 7 was occaſioned there „the ſtatute of Maribtidg 
= | c2 Hen. 3. empowers the ſhetiff of the county inm 

| diately, upon complaint made to him, to replen dt 
| goods wi any ſuch writ. 


M&  Modernpra The uſual practice therefore now is, to proceed} 
| 4. plaint in the county court; and it is not neceſſuyi 
14 the plaintiff to ſtay till che county court is held, bei 
1 be makes plaint, provided it be afterwards are 
14 there; and upon plaint made to the ſheriff of Rb 
1 ceattle diſtrained, he by parol or precept may, 1 


III. Sec. I.] REP LE VIVN. 


ili, replery them. 2 Inſt. 139., and this, though 
hey be above the value of 40 5. 


« For the more ſpeedy delivery of cattle diſtrained, 
he ſheriff (by ſtatute 1 & 2 P. & M. c. 12.) muſt 
appoint four deputies at leaſt in his bailiwick, dwel- 
ling not above twelve miles one from the other, to 


make replevins, who have authority in his name fo to 
do," 


The action of replevin is of two ſorts; 1. in the 
inet; 2. in the detinuit 3 and may be brought in any 
aſe where a man has his goods and cattle taken from 
im by another, by way of diftreſs. | 


Where the party has had his yu re-delivered to 
im by the ſheriff upon a ꝛbrit of replevin, or upon a 
aint levied before him, the action is in the detinuit; 
phe he detained the goods, &c. but where the 
heriff has not made ſuch replevin, but the diſtrainer 
till poſſeſſion, the action is in the detinet; where- 
re be detains the goeds, &c. However, of late years, 
o action has been brought in the detinet, though there 
much curious learning in the old books concerning it, 


The advantage the plaintiff has in bringing an action 
replevin in the detinet, inſtead of an action of treſpaſs 
e bonis aſportatis, is, that he can oblige the defendant 
d re-deliver the goods to him immediately, in caſe 
pon making his avowry they appear to be repleviſable; 
ut as he may more ſpeedily have them delivered im- 
eduately aſter they are diſtrained, by application to the 
| enif, the action in the detinet has fallen into diſnſe, 
nd is never brought, unleſs the diſtrainor has efloined 
e goods, ſo that the ſheriff cannot get at them to make 
plevinz and then it may be brought in the detiner - 
hereupon, after ayowry made, the plaintiff may pray 
it tne defendant gage deliverance ; or he may, uport 
e return of elongavit to the pluries writ of replevin, 
ea wnit to the ſheriff, commanding him to take other 
its, kee. of the defendants in wwithernam ; but then, 
the defendant, before the return of the withernam, 
Ppears to the writ of replevin, and offers to plead non 
+5 it ſhall ſtay the vit hernam; for the defendant 
3 concluded by the return of the e/ongavit; 
W 1 becauſe 
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Of ſtatute x P. 
& M. 


Two ſorts of 
action. 


In the detinet 
and detinuit. 


The former fal- 
len into diſuſe, 


Why. 


F 5 4 — 


"Sa Aa. 
» < * 
- 


* 
* 
8 9 * 


21 -- — - —— — 
- 
= Sc —Uüũ᷑ a ow amo — 
WS Sia „* 
> 
= Li 


SF. "as I* x6 

hag) >. 2's ” ("FE 
* 

- a I * 


LS. 


FE -— <—_—_ a 
— — * 2 wy 
_ % "*- 

mae. © 


* 


1 
4 
3 


TY ITY, 


1 


2 


4 


* 
8 


1 


—— _ * — _ Y 8 * * of 
ER i ae 3 
* = o a : 5 _ - — * - o C3 A 


— — ” 
r 


REI, 


— . 


+.» or 
* 


r 


4 
e 


D 
1 


tat 


ny — = 
# 


4 
1 
4 
i 
£ 


5 
1 pup © «© : 
& 4 IS r 
n — n 


n er p 


242 REPLEVIN. Ich. n. 


becauſe the ſheriff can make no other return, where k 
cannot find the thing to be replevied. 


Of the wither= The word vithernam is a term which fipnife, | 
ER ſecond or reciprocal diſtreſs, in lieu of the firſt, vic 
was eſloined. The writ of capias in withernan, b 
writ therefore to the ſheriff, commanding him to ti 
other goods, & c. of the diſtrainors, in lieu of the (i, 
treſs formerly taken and eſloined or withheld from + 
owner. So that here is now diſtreſs againſt diſtreſs, tl 
one being taken to anſwer the other by way of repriſz, 
and as a puniſhment for the illegal behaviour of te 
original diſtrainor. For which reaſon, goods taken i 
withernam cannot be replevied till the original diſtch 
is forthcoming. Ld. Raym. 475. 


Howif property Tf the perſon taking the s claims i 
— them before the ſheriff, he — make — 
them: but then the plaintiff may ſue out a writ den. 

Of the writ de prietate probanda, upon which the ſheriff muſt hare u 
Fan Pie. inqueſt of office 3 and if, upon ſuch inquiſition, the p- 
perty is found in the plaintiff, the ſheriff ſhall makers 

plevin; otherwiſe not. But though the ys bow 

found in the plaintiff, he is not concluded, for he ny 

ſtill have his action of replevin in the detinet, or d 

treſpaſs. But if in an action of replevin the defendat 

plead property, and it be found for him, the plaintif s 

thereby concluded. 


Who may bring Therefore, he that brings replevin muſt have an 
_— ſolute, or at leaſt a ſpecial, property in the thing d- 
trained; ſo that ſeveral men cannot join in a repleni 
unleſs they be joint-tenants, or tenants in commu 
Co. Lit. 145- 


Exccutors. Executors may have a replevin of a taking in ws 
teſtatoris; for this affirms the property to remain. In 
Rep. 59. Sid. 82. 


Feme ſole, So if the cattle or goods of a feme ſole be taken, zo 
ſhe afterwards intermarry, the huſband alone may hat 
reple vin; but if they join, and there be a verdi ft 
them,. judgment will not be arreſted, becauſe the coul 
will preſume them jointly intereſted (as they ma, : 
diſtreſs be taken of goods, of which a man ind von 


Ill. sec. I. REPLEVIN. 243 


ere joint · tenants, and afterwards intermarry): the 
oory admitting the property to be in the manner it is 


a. Bull. Ni. Pri. 53. 


rr” 


2 
— 


ich When an act of parliament orders a diſtreſs and ſale No replevin for 
CES” f . . iſtreſs under a 

$1 goods, this is in nature of an execution, and replevin- gue 

ale pes not lie. 

dil 


W The uſual place and method of commencing an action where and how 
We replevin is in the county court by plaint (this being to be brought. 
e moſt expeditious mode of getting back the goods 

ſtrained as above-mentioned). 


= FTE 


= 


But it may be brought either in the K. B. or C. B. by 
it returnable therein. So, by ſpecial cuſtom in an 
red court, or other court of record that may hold 
Wc: thereof. Sal. 580. 2 Init. 139. 3 Mod. 56. 


We Or in the county court by «writ, which was formerly 
WS: only way the ſheriff could replevy, till the ſtatute of 
Warlbridge gave the plaint. Ld. Raym. 219. 


But though the ſheriff may grant replevins by plaint, How if ſreetio!d 
Id proceed thereon in the county court, yet if any comes in queſe 
ing touching the freehold come in queſtion, or ancient 

que be pleaded, the ſheriff can proceed no further: 
or can any ſuch proceedings be carried on in the hun- 

d court, court baron, or any other court claiming a 
riſdiction herein by preſcription, 4 Hen. 6. 30. 


n : Hen, 7. 6. Co, Lit. 145. 

0 , | . . 

lein So when the king is party, or the taking is in right of or the king is 
mas crown, the ſheriff is to ſurceaſe. Bro. Rep. pl. 3. Party. 


down, 33. 


Although the proceeding by writ in the county court Of the proceed- 


very unuſual, yet it may not be improper to give a nd on in 


def account of it. county court. 


1 u. R the replevin is by writ there, the writ iſſues out of 
"ncery, and is in the nature of a juſtices. 2 Inſt. 240. 
cou 


oy if the ſheriff does not return it, or does nothing 
* — the plaintiff may have an alias, in which is 
uſually this 1 that he make replevin, vel 

| 2 
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Of the Proceedings in Replevin when the Dis 


RBPLEVIN. [Ch x71, 
cauſam nobis fignifices. F. N. B. 68. e. And after ua 
Ke | 


1 Dt 
If the ſheriff makes replevin, he need not return i} 
writ; but if he does not, he ought to return the cal 
2 H. 7. 5.b. 


And if he does not, an attachment lies againſt hiny 
the coroners, commanding them to attach the ſherif iy 
his contempt, and in the interim make repleyin, Reg. d. 


To any of theſe writs, the ſheriff cannot retun; 
mandavi ballivo, &c. For by Weſtm. 1. 17. the ſhe 
ought immediately to enter the franchiſe, and make d. 
liverance. F. N. B. 58. f. 


| If he does not replevy, and makes any other retun Wor 


the plaintiff ſhall have a capias in wwithernam; and alt ſho 


that, an alia, and a pluries capias in withernam. n 


Replevin being @ remedy grounded upon a diſtreſs, the mu he ( 
ings therein differ according to the nature of the difirej. cur, 


particular atts of parliament, warious regulations art nu, 
reſpecting diſtrefjes for rent and the action of replevin thn, 
which do not apply to other caſes. In the. conſideration tins 
fore of this ſubje@, it will be rendered more clear and inttlugh 
by ſhewing, IA, the proceedings in replevin, when the Aft 
not for rent; and zaly, when tht diſtreſi is for rent. 


SzcTion H. 


15 not for Rent. 


A. How and when to make Replevin, a 
the Pledges. 


B. How if Cattle be eloigned, and cannot Upo 
replevied, and of the Power of Sheriff in wy 


ing Repleyin. 
C. Of removing the Suit ; and herein 0 WW: « 
Re. ta. los I. x , 


n Sec. I. REPLEVIN, 


ﬀelling the adverſe Party to proceed, 


ithernam. | 


—_— x 


ourt above. 


an 


Pledges. 


judgment be againſt him. 


urn {pro retorno habends ), are ordered to be taken by 
t. Weltm, 2. c. 2. which enacts, That ſheriffs or 
baililfs from thenceforth ſhall not only receive of the 
plantiff, pledges for the purſuing of the ſuit, before 
they make deliverance of the diſtreſs, but alſo for the 
return of the beaſts, if return be awarded and if any 
take pledges otherwiſe, he ſhall anſwer for the price 
of the beaſts; and the lord that diſtrains ſhall have 
lis recovery by writ, that he ſhall reſtore to him ſo 
many beaſts or cattlez and if the bailiff be not able to 
reſtore, his ſuperior ſhall reſtore.” 


Upon plaint being made and pledges found, (as above 
ntoned,) which is done at the ſheriff's office, the 
ruf or one of his deputies, by the ſtat. 1 & 2 P. 

(ſee ante, ſect. 1.) is to make replevin of the 
o or cattle diſtrained, which is done by granting a 
rant to the following effect : 


p. Of the ſubſequent Proceedings, and com- 
C. Of the Writs of ſecond Deliverance and 
i F. Of the Declaration and Pleadings in the 


g. How and when to make Replevin, and of the 


R 3 « Bucks, 
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At common law, in all caſes, a diſtreſs when made Of the nature of 
„ dbolden merely as a pledge; it could not be ſold nor a dehnt 
Wiſpoſed of. 80 it is now, except where the diſtreſs is 
Wor rent. (See next ſet. 3.) Whenever the perſon 
hoſe goods are taken as a diſtreſs, wiſhes to have them 
nmediately again, i. e. to replevy them, ( replegiare to 
t the pledge back again,) he may, upon application to 
he ſheriff, have them reſtored. But he muſt firſt give What to be done 
curity that he will proſecute his ſuit, (i. e. his action of on making re- 
plevin in order to try the legality of the diſtreſs,) and 
Io that he will redeliver the cattle or goods diſtrained, 


common law, 


plevin. 


Theſe pledges for proſecution of the ſuit, and for the Of the pledges * 


ordered by 
ſtatute Weſt» 
minſter 2. 


How the ſheriff 
makes replevin. 
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Of the warrant 
for that purpoſe, 


Of the time of 
- - making reple- 
vin. 


If cattle, &c. _ 


REPLEVIN. Loh. xvl. N. 
te Bucks, to wit. A. B. eſq. ſheriff of the county aſore- fer 
« ſaid: To the bailiff of the hundred of Deſborough, u tru 
« the ſaid county; and alſo to John Thomas, and Willan are 
« Jones, my bailiffs, and to every of them, greeting, 4 4! 
« For as much as C. D. hath found me ſufficient f. not 
. * curity as well to proſecute a ſuit againſt E. F. and orit 
« G. H. for taking and unjuſtly detaining of his cattle the \ 
« goods, and chattels, to wit, one mare and four «11; Wi with 
« which the ſaid E. F. and G. H. have taken and un may 
« juſtly. detained, as is alleged; as alſo for retut ment 
* thereof, if a return thereof thould be adjudged: there 
e fore I command you, and every of you, jointly an Bu 
&« ſeverally, that on the behalf of our lord the king, yo the ( 
« replevy, and caufe to be delivered to the aforeſaid ſue 2 
CC. D. his cattle, goods, and chattels aforefaid; ani purſu 
« that the aforeſaid E. F. and G. H. give, or cauſe a ap, 
« be given, ſufficient pledges, fo that they may be an procal 
appear at the next county court to be holden ds 
« Ayleſbury, in and for the county of Bucks aforeſai the di 
& to anſwer the aforeſaid C. D. in a plea of taking, a dien 
« unjuſtly detaining of his cattle; goods, and chatte 1 tae! 
<« aforeſaid; and in what manner you ſhall execute th awe! 
tt precept certify to me at the ſaid next county court, ment | 
« be held at the time and place aforeſaid, under i »! 
« peril incumbent. Given under the ſeal of my of replern 
« this day in the thirty-ſixth year 
« the reign of our ſovereign lord George the Thi 1 
« king of Great Britain, &c. and in the year of « attle c 
« Lord 1795.” lim, f 
By John D : 6 
One of the replevinors appointes banda, 
the ſaid ſheriff for the ſaid cou d 
of Bucks. toyſe 0 
| | But Ke 
There is no particular time when the replevin m Proper] 
be made, as the diſtreſs cannot be diſpoſed of, but my» 
only be kept as a pledge. 10 
: pounde: 
B. How if the Cattle or Goods are eloined he 
cannot be replevied, and of the Power 0! 9s 
Sheriff in making Replevin. ny 
18 dreak th 
If the bailiff return to the ſheriff that he cannot! Ty 


<£lorned, how 
to proceed by 
withernam. 


view of the cattle, &c. diltraincd to deliver = 
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geri, by inqueſt of office, ought to inquire into the 
much thereof; and if it be found by a jury, that the cattle: 
ur eloigned, the ſheriff, in his county court, may award 
| withernam to take defendant's cattle. And if he will 
not award a wilhernam, then the plaintiff may have a 
niit out of Chancery, directed to the ſheriff, rehearſing 
de whole matter, and commanding him to award a 
withernamz and if the ſheriff then neglects, the plaintiff 
may have an alias and pluries, and after that an attach- 


nent againſt the ſheriff, F. N. B. 158. 


But if the replevin be in a ſuperior court by writ, and 
the ſheriff returns an elongata, then the plaintiff muſt 


ſue 2 capias in withernam out of the ſuperior court, and 


purſue ſuch writ there. It has been ſaid before, that 
1 capias in <vithernam is a term which ſignifies a reci- 
procal diſtreſs, in lieu of the firſt which is eloigned ; 
and is a command to the ſheriff, to take other goods of 


the diſtrainor in liew of the diſtreſs by him taken and 
daigned, or withheld from the owner, So that there 
js then diſtreſs againſt diſtreſs; one being taken to 


mſver the other, by way of repriſal, and as a puniſh- 
nent for the illegal behaviour of the original diſtrainor: 
for which reaſon goods taken in withernam cannot be 
rplevied till the original diſtreſs is forthcoming. 


[f a ſheriff, in making replevin, be ſhewn a ſtranger's Sheriff not tio 


attle or goods, and he takes them, treſpaſs lies againſt fake iranger's 
, \ 


lim, for otherwiſe there would be no remedy ; for be- ,, ſatiafy him 
og 2 {tranger, he cannot have a writ de proprietate pro- ſelf thereon, 
anda, And were he not entitled to this remedy, it 

yould be in the power of the ſheriff to ſtrip a man's 

boyſe of his goods. 1 Roll. Abr. 552. Com. Rep. 596. 

but Kelxay ſeems to hold, that the action lies more 

Moperly againſt the perſon who ſhews the goods, Kelw, 

119. ; 


i the ſheriff comes to make replevin of beaſts im- Of the power 
in another man's ſoil, and the place be incloſed, of ſheriff in 
las a gate open to the incloſure, he cannot break — 
le incloſure and enter, where he may enter by the 
Jen gate, But if the owner hinders him, ſo that he 
vat go by the open gate for fear of death, he may 
the incloſure, and enter there, 20 Hen. 6. 28. 


+ Rall. Abr. 552. K 5 
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C. 


Who may re- 
move the plaint, 
&c. 


How to remove 
it. 


By pone. 


By recordggi, 


\ 


REPLEVIN,. [Ch. xyr 


In all eafes of miſbehaviour by the ſheriff, or other 
officers, in relation to replevins, they are ſubject to the 


king's ſuperior courts, and puniſhable by attachment for 
ſuch miſbehaviour. 


C. Of Removing the Suit from the County 
Court; and herein of the Re. fa. lo, 


The replevin remains before the ſheriff, &c. though 
the goods and chattels, &c, diſtrained are aboye the yz. 
lue of 40s. for the replevin, alias, and plurier, are all yi. 
contiel writs, 2 H. 7. 5. b. and the ſuit may be deter. 
mined in ſuch inferior court; but the ſuit may be re- 
moved by either of the parties into the courts of B. R. 
or C. B. to be there determined; and that without any 
cauſe ſhewn. | 


The method to be purſued in moving it, depends en- 
my on the manner in which the ſuit was commenced 
w. 


For if replevin be in the county court by writ, it muſt 
te removed into B. R. or C. B. by pone. F. N. B. 69. m. 


If in the county court by plaint, it is removed by writ 
of recordari facias loquelam [commonly called a refals, for 
the ſake of brevity]. F. N. B. 71. a, 


If replevin is in a court of record, that may hold plea 
in replevin, it muſt be removed by writ of certiorar, 
and can be removed in no other manner. 3 Mod. 56. 
—Per King, Ch. J. Hil. 3 Geo. 1. For a refals docs 
not go to a court of record, becauſe there the ſuit is a 
ready recorded. 


And if the plaint is in the court of another lord, i 
may be removed into B. R. or C. B. by recordari to the 


ſheriff, commanding him quod accedas ad curiam & in 


cauſe, neither by the plaintiff, nor by the deſendanh 


plena curia ill recordari facias, &. F. N. B. 70. b. 


But it is ſaid, that a replevin ſhall not be remored 
put of a court, which is not the king's court, without 


Reg- 


b. Ul. Sec. II. k EF LEVIN. 


V. 
ber Ng. 85. b. 2 Inſt. 339. for the prejudice that may 
** thereby to the lord. 


All the above writs, to remove the ſuit from the in- 
nor courts into B. R. or C. B. are in their nature ori- 
0 writs, and iſſue out of Chancery. But as the ſuit is 
not uſually commenced in the county court by plaint, 
1d ſeldom or ever at this * writ, I ſhall only ſhew 


» method of removing it when by plaint. 


— In order to remove it, the party makes out a precipe 

| vi o the curfiter of the proper county, in the following 

ters om. 

1 Bucks, to wwit, Refalo for [either the te or defendant, 

ew ining bin], of @ plaint between C. D. &. F. & G. H. for 

any lin and unjuſtly detaining the cattle, goods, and chattels of the 
i Returnable from Ealter in 

en- fifteen days. 

nced 


Upon delivery of this precipe to the cur/itor, he makes 
ut the writ, which muſt be carried to the under-ſheriff 
{ the county, who returns it of courſe. 


e Appendix T.] a 


[f the ſheriff returns the recordari, tarde, the party 
ball have an aliar, &c. F. N. B. 70. b. 


| plea 
ori by the recordari nothing is removed but the plaint, 
. 56, en though the ifſue ſhould be joined below. F. N. B. 
= 1. 2. Gill Replev. 113. | 
is f 


And the plaint may be removed, though the plaintiff 


The plaint, when removed into B. R., is filed with the 
7 ak the county; as it is alſo when removed into 


oved But upon removal of any other acti 
"QF y other actions, except rep/e- 
thout * Wo C. B. the writ and proceedings are filed with 
5 | Prtomnetary there, 
eg | 


D. Of 


[For the form of the writ of refalo, and the return, [Appendix T.] 
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Of the nature of 
the above writs 


— — 


" * 
* 
"= 
: „ 
: 4 
4 
* 
11 
* 
# 
| 
: 
44 
: 1 
# 1 
#3! 
# 
' ig) 
1 
: 
: ; 
1 
* 
4 D 
Yi 
N \* 
"8 
1 . 
1 
* 
| 
v3 
4 
[1 4 
1 
4 * 
35 
1 


„ 
+©& 
| y a 
F 4 FT 
. * 
1 1 7 
J b \ 
[ Xx 


2 


92 - 
aa 


r ks Tn 
. 


* 
* 
1 


SEE 


— — — 
3 -w DX 
. 
24 


3 
A a 
= .> $5 
* ® oy 


250 


D. 


What may He 
done by plan- 
viff if he r. 
moves ſuit ; 


and de ſendant 
docs not ap- 


pear. 
[Appendix T.] 


Of the Pone. 


Piſtringas, &C» 


What to be done 
by defendant if 
he removes the 

ſuit. 


Of the filing 
the re ſalo. 


REP LE VIN. [Ch. Xyt, 


D. Of the ſubſequent Proceedings, and of con. 
pelling the adverſe Party to proceed. 


If the plaintiff removes the plaint, he ſhoulg upon 
the return of the refalo, file it with the plain 
&c. with the zer of the county, and ſearch * 
deſendant's appearance; if che deſendant has not 2. 
peared on or before the appearance- day of the return of 
the refals, the plaintiff ſhould ſerve him with a ryl 
to appear which may be had at filzer, and upon hi 
non- appearance thereto ſuc out a pore, [Ser forn 
Appendix T.] 


The pone is got at filazer's; a ſummons is made oy: 
thereon at ſheriff's oflice, and ſerved vpon the defendant 
by the officer, If no appearance is entered on or be. 
fore the appearance-day of the return, get ſheriff to r. 
turn nihil on the pone, and ſue out a diffringas to be hat 
at the flazer's ; and proceed to levy thereon, as in vol l 
p. 229, where proceedings are y c/av/unm fregit ; onl 
the iſſues may be greater; the firſt may be 4/. next 8/ 
and ſo on, If defendant does not appear, proceed with 
diftringas's ad inſinitum. If he does afterwards apper, 
he muſt pay the coſts of the diffringas's. Then de- 
clare de novo, not noticing the proceedings in the coun 


below. | 


Rules may be afterwards given to compel defendait 
to avow, and ſo on as in common actions. 


But if the defendant removes it, he muſt file the rai 
and return thereto with the filazer; and having entered 
an appearance, he muſt then give a rule for the plaintif 
to declare; and for want of a declaration, when the 
rule is out, he may ſign a non pros for not declaring, and 


immediately ſue out a writ pro retorno habends. 


If refals not filed by the defendant on or before the 


appearance day of the return of the 2 notice mult 
be given to plaintiff of the filing 


hereof by 2 de- 
mand in writing being made of declaration, before 7 
pros can be ſigned ; but if filed on the appearance da 


oy return, ſuch demand is not neceſſary. 2 


. 8 0 


8 yo 


ow vw 2 


> Ul. Sec. Il. REPLEVIN. 25t 


Bluxland, P. R. 370. Cooke's Rep. 55. James v. 
Mach, 1 H. Blac. 281. 


the plaintiff has removed the cauſe, and does not How to com- 
— proceed therein; or if the defendant has re- — 
moved it, and after having ſerved the plaintiff with a 
le to declare, and demanded a declaration, the plaintiff 
does not declare and proceed therein, the defendant may 
ſign 2 nan pros and judgment pro retorno habendo, and 
then ſue out a writ pro retorno habends, which he may 


obtain of the filazer. 


If the defendant has taken out the recordari facias How to com- 
lquelam, and does not get it returned and filed within — 
two terms, the plaintiif ſnould apply to the fazer for a 
certificate that the ſame is not returned and filed; which 
certificate, when obtained, is a ſufficient warrant for the 
aurſter to make out a wwrit of procedendo, which remands 
the cauſe to the county-court to be there determined. 

[For form of writ, ſee Appendix T.] [Appendix T.] 


If the refal» is not returned by the ſheriff, ſo as to enable Of ruling ſberiſf 
the party to file it, you muſt rule him to -return the o 554m refalo. 
writ; it is a four day rule; if Sunday, the laſt day not 
reckoned, Whenever a nan pros is ſigned, it is on a 
double half crown ſtamp paper in the uſual way. 


C. Of Proceeding by Plaintiff by Writ of ſecond 


Deliverance, and by Defendant by Writ of 
Wichernam. 


If the plaintiff, after judgment of non pros ſigned, and Writ of ſecond 
writ of retarno habendo ſued out by the defendant, would 4liv-rance its 
viſh to go on in his ſuit, he is at liberty ſo to do; and "© one: 
his application for that purpoſe mult be made to | 
the flazer for a writ of ſecond deliverance; which writ of 
ſend deliverance is in the nature of a ſuper/edeas to the 
uri pro retorno habendo, if brought before it be executed. 


E. 


— — — — 8 — 
—— — — 
— 


At the common law, if the plaintiff in replevin had How intro- 
been nonſuited, either before or after verdict, the de- 
fendant who diſtrained had judgment for a return, but 
not irrepleviſable: So that the plaintiff might have had 
© many replevins as he would, which was vexatious 
ad miſcevous, To remedy which, the ſtatute 
Weſtm. 
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aſter judgment 
on demurrer or 


Writ of wither. 


REPLEVIN. [Ch. xy; 


Weſtm. 2. c. 2, reſtrains the plaintiff from 
any more replevins after a nonſuit, but gives him 
of ſecond deliverance. 2 Inſt. 340. 


having 
a writ 


And if after ſuch writ of /econd deliverance the phin. 
tiff is non · proſſed, or becomes nonſuited, or the plea be 
diſcontinued, or the writ abates, or he prevails not in 
his fuit, the defendant then ſhall have judgment for ; 
return zrrepleviſable. 2 Inſt, 341. So that now, when. 
ever the defendant ſucceeds, the return muſt be ir. 
Pleviſable. Gamon v. Fones. 4 D. & E. 510. 


If on or before the appearance - day of the return. da 
of the wvrit of ſecond deliverance, the plaintiff declares, 
the ſubſequent proceedings are the fame as in other 
caſes throughout the cauſe. 


No ſecond deliverance lies after a judgment on de- 
murrer, or after a verdict, or confeſſion of the ayowry; 
but in all theſe cafes, the judgment muſt be entered 
with a return irrepleviſable. But upon a nonſuit either 
before or after evidence, where the diſtreſs was not for 
rent, a *orit of ſecond deliverance will lie, becauſe there is 

no determination of the matter; and there a writ f 
ſecond deliverance lies, to bring the matter in queſtion: 
but in the cafe of a demurrer and verdict, the matter i 
determined by law; and in the cafe of a confeſſion it 
is determined by the confeſſion of the party. 2 Lill 


Reg. 457- 


If the plaintiff does not ſue out a writ of ſecond dil. 
veranice, and the ſheriff ſhould return to the writ pro ni. 
torno habendo, that the cattle, &c. were eloined or re- 
moved to places unknown, by reaſon of which he could 
not return the ſame to the defendant, as by the ſaid writ 
he was commanded, then upon ſuch return of elongata 
the defendant ſhall have a capias in withernam, to be 


| CappendixT:] had of the filazer. [For form thereof, ſee Appendix T] 


Plaintiff may 
come in and de- 


withernam exe. upon that a return was awarded to H. upon which — 
cuted. 3 


The writ of withernam is but a proceſs, II. 
Raym. 614. Vide Comb. 201. 2 Salk. 582. 


W. ſued a replevin. H. removed it by recordart into 
the King's Bench; the plaintiff did not declare, and 


ſheri 


EBB SNK 7 


ES ff SEL Frag. © K 


 & * aA 
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Mi. a. " 


d. ll. Sec. 11.) REPLEVIN. 5 


F returns averia elongata, and then a withernam was 
— and —— the plaintiff came 
= prayed that he might be admitted to declare; and 
alſo prayed a deliverance of the cattle taken in wither- 
ww: and it was teſtified by the clerks, that upon the 


— plaintiff's ſubmiſſion to a ne for not declaring, and that 
— beng impoſed upon him by the judges, he ſhall have 


Jeliverance of the withernam : and a fine of 35. 4d. being 
xccordingly impoſed on the plaintiff, he then declared, 
ind had deliverance, Noy. 50, Webb and Hind ; but ſaid, 
that the courſe of B. R. is contrary to that of C. B. 


If the ſheriff ſhould return nulla bona vel catalla ad Of the alias aut 


ay uakrem, &c. to the writ of withernam, the defendant Pluries. 
te BY nay fuc out an alias copies in avithernam, and after that 
pare, 
de. #. Of the Declaration and Proceedings in the . 
m Court above. | 
ered 
ther The refals being returned and appearance of defend - When fit re- 
t for ant wt. plaintiff muſt declare de novo, nor need yr —_— 
re i any notice be taken of the proceedings below; to the novo. 
it of declaration defendant may plead in abatement or in bar, 


or he may ayow in his own right, or make conufance in 

the right of another as his bailiff, or may juſtify, and proceeding as 
the parties go on to Mue or demurrer to be tried or ar- in other caſes. 
gued, in the uſual way. | 


But as both parties are actors in replevin, either of Only either 
them may take down the record to trial, for which rea- 8 
ſon, there can be no judgment as in a caſe of a nonſuit and no judg- 

iu replevin ; and if the defendant gives notice of trial ment, a5 in caſe 


* | 
uld and does not proceed, court will give coſts againſt him. alt 
writ | . 
* Obſervations en Declaration and Pleadings. 

The declaration in zeplevin may be laid in the county Of the venue. 
1. where the cattle or goods were taken, or in the coun 
1 3 F. N. B. 

:. 

| Aud the declaration ought to be not only of a taking Of the locus in 
" ua ville or town, but alſo in quadam loco vocat. But if . 


nt would take advantage of. his omiſſion. he 
| muſt. 


Of the plea of 


Of the plea of 


REPLEVIN. © (xy 


muſt demur to the declaration. Hob, 16. Bullitherg 
v. Turner, C. B. Tr. 16, 17 Geo. 2. 


The declaration muſt mention the cattle or goods de. 
manded with ſuch certainty, that the ſheriff may make 
deliverance of them—and therefore it ſhould mention 
the ſorts or ſpecies, as ſheep, cows, &c. Carth, 218, 


If the cattle or goods are returned, the declaration 
ſhould ſay, wherefore he took, &c. and detained thm rom 
againſt gages and pledges, until, &c. 1 Saund. 347, 


But if they are not returned, the declaration muſt be, 
wherefore he took, & c. and. ill detains againſt gages and 
Pledges. Co. Ent. 610. b. Raſt. Ent. 560. 


90 if only part are returned, it ſhall ſay as to that dee 
tained until, & c. and as to the reſidue, fill detains, Co, 
Ent. 611. b. | 


| SES Re 

Attornment ſince the ſtat. 4 Ann. c. 16. need not be o wit 
averred in a declaration for rent, nor in an ayowry. he li 
Doug. 283. | he pl 


But if the defendant would take advantage of a n. 
riance in the place where the taking is laid, from that 
in which it really was, he muſt plead it in abatement. 
6 Mod. 103. | 


For priſal in auter lieu muſt be pleaded in abatement, 
and cannot be pleaded in bar. Salk. 3. pl. 8. 214. 
Raym. 1016. Carth. 344. Show. 98. And becauſe 
ſuch plea concluded with a petit judicium, and a retum 
which is in bar, it was held ill. 


If defendant pleads priſal in auter lieu, he muſt go on 
and make an avowry pro retorns : yet ſuch avowry t the 
only a ſuggeſtion to bring him within the ſtat. 21 Hen. 6. 
c. 19. for damages. Before that ſtatute no damages an 
were given, and without ſuch a ſuggeſtion he is not 
within the ſtatute, but that being only for a particulat 
purpoſe, is not traverſable. Salk. 94. 


But if he pleads property, he ſhall have a return with. Won 


out making an avowry: for on demurrer, the oY : 


i Il. Sec. II. R EBPLEVIN. 
R. reſolved theſe points; 1ſt, That property may be 


A either in bar or abatement; 2dly, That where 
collateral matter is pleaded in abatement, the defend- 
+ ſhall not have a return without making an avowry : 
ut where the plea in abatement 1s to the point of the 

jon, a8 property is, the defendant ſhall have a return 
a bout arowry; for whether property be in defendant 
ir 2 ſtranger, the defendant ought to have a return, be- 
uſe he had the poſſeſſion which was Legally taken 
um him by the replevin, when the plaintiff had no 
ioht, Butcher v. Porter, Salk. 94. pl. 3. 


Both plaintiff and deſendant may plead or avow ſe- 
matters, having firſt obtained the uſual rule for 


nat purpoſe. 


Phintiff in replevin may pay the rent into court, for 
hich defendant avows. Vernon v. Wynne, 1 H. Blac. 24. 


Replevin for taking the plaintiff's goods and chattels, 
o wit, a lime kiln 3 avowry for rent; plea in bar that 
te lime kiln was aſſixed to the freehold ; the court held 
he plea in bar bad, becauſe it was a departure from the 
clration, which had treated the lime kiln as a chattel. 
Val v. Smith, 4 T. R. og. 


Replevin for taking cattle in a certain place called the 
Frills, in a certain other place there called the Boggs, the 
endant avowed the taking in the place, in which, &c. 
cauſe H. was ſeiſed in fee of the /ocus in quo, &c. 
te plaintiff demurred, becauſe here are two places al- 
ſed, and the avowant has only anſwered to the /zcus 
h quo, Ke. which is but one of the two places. Et per 
it is a diſcontinuance. Meet v. Speed, Salk. 94. 


After joinder in demurrer, plaintiff obtained a rule 
i the arowant to ſhew cauſe why he ſhould not diſ- 
pntinue on payment of coſts; it was objected for the 
want, that a diſcontinuance in replevin is very diffe- 
t tom a hon pros; and that after a diſcontinuance, a 
t d& retorno habends could not be awarded. The 
put, however, did not enter into that matter, as the 
mes entered into a rule by conſent to ſtay proceed- 
2 payment of the rent arrear with coſts. Barnes, 


The 


255 


Of paying rent 
into court, 


What ſhall be a 
departure, 


What a diſcon- 
tinuance. 


Of the effects of 
a diſcunti- 
nuar.ce. 


256 


Parties cannot 
try by conſent, 
without pro- 
ceeding regu- 
larly. 


REPLEVIN. cn. xu 


The plaintiff's goods diſtrained were not replevied 
but, by conſent of the attornies on both ſides, remaine 
in the diſtrainors hands; and without any writ of refal 
or appearance in the court above, the plaintiff declared 
the defendants ayowed, and after long ſpecial pleading 
and after trial of the iffues at the aſſizes, and a verdi 
for the plaiptiff, the avowants moved to ſet aſide all th 
proceedings; and the rule for that purpoſe was may 
abſolute. The court held the agreement to be yoid, 
fraud upon the revenue and officers, and an abuſe « 
the court and the bar; and that they had no juil. 
diction, and conſequently could not give judgment, 
Barnes, 457. 


Pt. 1 
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SecTIiON III. 


Of the Proceedings in Replevin when the Dili 
rs for Rent. 


A. How to make ſuch Diſtreſs, and of ſelling 
the ſame. 


15. How and when Replevin to be made, and 
of the Replevin Bond. 


C. Of Removing the Suit into the Court 
above, and the Proceedings there. 


A. How to make ſuch Diſtreſs, and of ſelling ti 
g ſame. 


The landlord himſelf, or any other perſon, 35" 
bailiff, by an authority from him in writing, may m 
the diſtreſs. The warrant or authority may be in 
following form. To Mr. A. B., my bailiff, greeting 
« Diſtrain the | mp and chattels of C. D. (the renal 
te in the houſe he now dwells in (or on the premiles 


« his poſſeſſion), ſituate in in tue — 
« for pounds: being one year's rent, GPL! 
« to me for the ſame at Chriſtmas day laſt, - f Vol. 


. Ul. See. III.] REPLEVIN. 


pour ſo doing, this ſhall be your ſufficient warrant 


authority. Dated the day of 1795. 
4 e 


; authorized to diſtrain, you enter on the 
1 a ſeizure of the diſtreſs. If it be 
nde in a houſe, ſeize a chair or other piece of furni- 
re, and fay, © I ſeize this chair, in the name of all 
the goods in this houſe, for the ſum of pounds, 
being one year's rent, due to me (or to J. S. the land- 
ord) at Chriſtmas day laſt, by virtue of an authority 
from the ſaid J. 8. for that purpoſe (provided you 
diſtrain as bailiff).“ 


Then take an inventory of ſo many goods as you 
udge will be ſufficient to cover the rent diſtrained for, 
adalfo the charges of the diſtreſs. Make a copy there- 
f, as follows: 


« An inventory of the ſeveral goods and chattels diſ- 
mined by me A. B. this day of in 
the year of our Lord in the houſes, out- 
houſes, and lands (as the caſe is) of C. D. ſituate in 


in the county of by the authority 
and on the behalf of J. S. (provided you diſtrain as 
bailif) for the ſum o pounds, being one 


year's rent due to me, or to the ſaid J. S. (as the caſe 
8) at Chriſtmas day laſt. 


aln the dwelling-houſe, two tables, two chairs, &c. 
«Inthe barn, fix hurdles, and ſo on.” | 


At the bottom of the inventory, ſubſcribe the follow- 
z notice to the tenant 


« Mr, C. D. 
*Take notice, that I have this day diſtrained (or 
tat 23 bailiff to J. S. your landlord, I have this day 
Uſtrained) on the premiſes above mentioned, the ſe- 
teal goods and chattels ſpecified in the above inven- 
tory, for the ſum of pounds, being one year's 
ent due to me (or to the ſaid J. 8.) at Chriſtmas 
in laſt, for the ſaid premiſes; and that unleſs you 
7 the ſaid rent, with the charges of diſtraining for 
te lame, within five da s from the date hereof, the 
0L, II, 0 « ſaid 
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The inventory. 


The notice to 
the tenant. 
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How difpoſed When the goods are thuts valued, it is uſual for d. 
2 appraiſers to th hei 5 

ppraiſers uy them at heir own valuation, and; 

receipt at the bottom of the inventory, witneſſed by i 

conſtable, is uſually held a diſcharge. But if the & 

treſs be of conſiderable value, it is much more adi. 

able to have a proper bargain and ſale between t 


| landlord, the conſtable, the appraiſer, and the purchfz, 


The goods being diſpoſed of, deduct the rent i 
arrear, and all reaſonable —_ attending the & 
treſs, and return the overplus (if any) to the tenant, 


If the produce is not ſufficient to cover the demand 
you may diſtrain again. | 


How if any ir- pages © Frag leaſt irregularity in the above 
regularity in ings in making a diſtreſs, would make the parties tr, 
proceeeng*: paſſers ab initio; but now by the ſtatute 11 Ces. 
c. 19. it is otherwiſe, and the party aggrieved ſhall oh 
have his action of trefpafs or on the caſe, for the ſpec 
damage ſuſtained by reaſon of ſuch irregularity. 


What a&tions "rover, therefore, will not lie for taking goods unde 
will le. a diſtreſs, though there might have been ſome ing train 
larity. Wallace v. King, 1 H. Blac. 13. 


8. B. How to make Replevin, and of the Replen 
Bond. 


How to be re- If the tenant means to replevy, he muſt, within! 
plevied. days after notice of the diſtreſs, take with him w 
houſekeepers living in the city or county where f 
diſtreſs was made, and go to the ſherif's-offce 
ſuch city or county, where he muſt enter into 2 be 
with the two houſekeepers, as ſureties in double 
value of the goods diſtrained, according to the ſtatu 
11 Geo, 2. hereafter mentioned; upon this the ſ5 
will direct a precept to one of his bailiffs, and the pt 
ſeſſion of the goods will be reſtored to the tenant! 


abide the event of the ſuit in replevin. 
ſec. 2. H. 


What pledges It has been before obſerved, ſec. 2. A. that W 
taken, _ replevin, two kinds of ſureties were at com: 
law taken by the ſheriff, viz. for proſecuting the 
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1 for returning the s if a return were awarded. 
— were e den ( Fohn Doe and Richard 


e but the ſecond ſhould be real reſponſible perſons. 


Sheriffs, however, gradually became remiſs in their Of the ſtat, 
5, and often negle&ted taking theſe pledges pro re- —_ —— — 


„ babendo; or if any were taken, for the moſt part bond. 
q were found to be indigent and irreſponſible people; 
tat, of 11 Geo. 2. c. 19. ſ. 23. for the better ſe- 
ing the payment of rents, and preventing frauds by 
nts, enacts, © That to prevent vexatious replevins 
of diſtrefſes taken for rent, all ſheriffs and other of- 
fcers having authority to grant replevins, wy and 
ſhall, in every replevin of a diſtreſs for rent, take, in 
their own names, from the plaintiff, and two reſpon- 
ible perſons as ſureties, a bond in double the value of 
the goods diftrained, (ſuch value to be aſcertained by the 
cath of one or more credible witneſs or witneſſes not 
intereſted in the goods or diſtreſs, which oath the 
perſon granting ſuch replevin is hereby authorized 
and required to adminiſter,) and conditioned for 
pnſecuting the ſuit with effect and without delay, 
and for duly returning the goods and chattels diſ- 
trained, in caſe a return ſhall be awarded before any 
lelrerance be made of the diſtreſs.” 


And for the further protection of landlords and by of the aflign- 
j of putting the remedy into their own hands, it ig ment of bond. 
ordered by the ſame ſtatute, . That ſuch ſheriff, or 
other officer as aforeſaid, taking any ſuch bond, ſhall, 
t the requeſt and coſts of the avowant, or perſon 
ling conuſance, aſſign ſuch bond to the avowant or 
jen afereſaid, by indorſing the ſame, and atteſting 
| under his hand and ſeal, in the preſence of two or 
ſore credible witneſſes; which may be done withe 
ut any ſtamp, provided the aſſignment, ſa indorſed, 
e duly ſtamped before any action be brought there- 
N and if the bond ſo taken and aſſigned be for- 
Feited. the ayowant, or the perſon making conuſance, 
Pu bring an ation, and recover thereupon in hit own 
- ; and the court, where ſuch an action ſhall be 
ought, may, by a rule of the ſame court, give ſuch 
iel to the parties, upon ſuch bond, as may be agree- 
e bo juſtice and reaſon; and ſuch rule ſhall have 
* urs and effect of a defeazange to ſuch bond.” 
2 C. Of 


CT. C. Of removing the Suit and Proceeding 
: Court above, 


This is done in the ſame way as where the ding 
was not for rent. See ante, ſec. 2. C. D. E. f. vi"! 
the proceedings except in caſes of nonſuit, or till & 


verdict, which ſee, pf. ſec. 5. 


| | SECT10N IV. 5 
of the 3 emedy in caſe of inſufficient Plein 
woetber Diſtreſs be for Rent er nt, 


A. By Action againſt the Sheriff. ei 
B. By Scire Facias againſt the Pledges, 
C. By Proceeding on the Replevin Bond, 


I, A. Of the Remedy by Action againſt the Sheri 


Sheriff muſt The ſheriff upon making replevin is compel 

take bond, take pledges, and they muſt be ſufficient pledges, 
action on the caſe will lie againſt him; but the a 
will not proceed in a ſummary way, by granting 21 
tachment againſt the ſheriff for rejeCting to take 
plevin bond. R. v. Lewis, 2 D. & E. 617. 


| 1. 
The remedy, if But in caſe pledges are taken, and they prove ini 
— nag n cient, the party has a double remedy, viz. againlt 0 
; ſheriff, and againſt the bail: againſt the ſherif by; 
tion, and againſt the bail, if the diſtreſs was u fort 
by /cire facias ; if for rent, either by ſcire facias, or up 
the replevin bond, aſſigned according to the ſtatute hs 


What pledges, The pledges taken by the ſheriff when the dit 
if diſtreis not ; 
for rent, Air the 20 
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pledge. Cro. Car. 322, Meyſer v. Gray. 


duble the value of the goods diſtrained. 
$220, Richards v. Acton. 


light evidence is ſuthcient to throw the proof on the 
beriff, for the ſureties are known to him, and he is to 
ike care that they are ſufficient. Saunders v. Darling, 
Tin. 10 Geo. 3. 2 Crom. 229. 


This action againſt the ſheriff will lie without any 
re facias, previouſly ſued out againſt the bail. Pattiſon 
Prime, Hil. I 3 Geo. 2. . , 


But in the caſe of Richards v. Acton, 2 Blac. 1220, 
ter judgment pro retorno, and an eloignment returned, 
e court on motion made a rule againſt the ſheriff, 
nder ſheriff, and replevin, to pay the defendant 57/. 
57, the amount of the verdict in replevin, (damages 
ad coſts,) together with the coſts of the application. 


Much doubt has been entertained as to the quantum 
if damages which the plaintiff ought to recover in an 
iction upon the caſe againſt the ſheriff, for taking in- 
ficient pl-dges 5 and by the lateſt determinations the 
wo courts {till difier upon it. 


la the King's Bench it is held, that the plaintiff can- 
Wt recover beyond the value of the diſtreſs. The ar- 
ument is, that the duty of the ſheriff, as preſcribed by 
le act, is to take a bond for proſecuting the ſuit, and 
2 return of the goods, if a return ſhall be awarded. 
bond therefore would be ſatisfied by returning the 
$09 taken, If fo, the value of thoſe goods ſeems to — 
8 4 tne 


* 


But the ſheriff cannot take money or cattle as a pawn 


The pledges taken when the diſtreſs is for rent, are What, if for 
werned by ſtat. 11 Geo, 2. c. 19, and mult be by 
nd with two ſurcties, and ought to be at leaſt in 


rents 


The ſheriff, the under ſheriff, and the replevin clerk, Who are an- 
e all anſwerable to the defendant in replevin for the 
ficiency of the pledges de retorno habendo. 2 Blac. 


{werable for in- 
lutkcient 
pledges. 


The general remedy is by action againſt the ſheriff what is the re- 
nl, in which action ſome evidence mult be given by 
e plaintiff of the intuſhciency of the pledges ; but very 


medy. 


Of the action 
againſt the 
ſheriff. 


Whether party 
can be relieved 
on motion. 


Of the quantum 
of damages. 


How in K. B. 


3» 


the alccrations 
made by the 
Nat. Weſt. 2. 
and 11 Geo. 2. 
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the true meaſure of damages to be given in the adio 


Reaſon of their That by the ſtat. Weſt, 2. it is ſpecifically ; 1 
deciſion. that if any take — * otherwiſe, he ſhall anſwer in — 
the price of the beaſts. And that the 11 Geo, 1 % Wk. 
not enlarge the ſheriffs reſponſibility in this reſpeg, eq 
How in C. B. But in the Common Pleas, the direct contrary i E 
holden, and there the plaintiff may recover the amour of 
of his rent, his coſts in the replevin ſuit, the value « feal 
the goods, and whatever other damages the jury may in t 
give him, even beyond the penalty of the repleri has. 
bond, i. e. more than double the value of the goods is fe 
diſtrained. equ 
ey 3 by t 
Reaſon of their As the court, in giving judgment in this caſe, wer not 
determination. are of the — antes in the King who 
Bench, they thought proper to give their reaſons fv bro! 
differing in opinion, and to enter fully into the lay d wou 
the ſubject; which as it may be explanatory of th then 
doQtrine of pledges, and of the alteration made in the proc 
common law by the ſtatutes, Weſt. 2. and 11 Geo, 2, i. 

it may not be improper to give in this place. | 
pf d 
_—_— At common law the ſheriff, on-delivering the goods for 1 
— "41 of took pledges to proſecute, who were to anſwer th pla 


amercement. By the ſtat Weſt. 2.“ He who delivered or 
© the goods, was alſo to take pledges for the return df om 
ie the beaſts or the price of them.” and it appeats fron lep 
2 Inſt. 340. That if he took inſufficient pledges, the 
« were no pledges within that ſtatute, and the ſhent dale 
« was charged by it as if he had taken no pledges # the { 
« all,” At that time then the ſheriff was liable to u. aſe 
ſwer the value of the goods. From thence down to the 2 
21 Hen. 8. there could be no queſtion as to coſt 
there were no coſts given to the ayowant, before the 
paſſing of the ſtat. 21 H. 8. c. 19. But it appem 
from 2 Inſt. 107 and 347, that after judgment of retum 
irrepleviſable, the lord or avowant was not bound tore 
turn the cattle, unleſs not only the arrearages of rent 
were tendered, but alſo „ all that was done upon tit 
& judgment in avowry.” 


Thus the law ſtood till the act 11 Geo. 2. c. 19. U 
made; the laſt ſection of which was to remedy the ni [ the 
chiefs of vexatious proceedings in replevin. * 


Er. III. Sec. IV.] REPLEVIN, 


zen alſo, the caſe is ſuppoſed that the bond which 
— ſecurity might be ſorfeited. If ſo, the 
nalty is a debt, and judgment mult be entered up to 
the extent of it; but in the ſame ſection there is an 
equitable juriſdiction given to the court, to qualify the 
penalty by giving ſuch relief to the parties upon the 
bond, as may be agreeable to juſtice and reaſon, by rule 
of court, which ſhall have the nature and effect of a de- 
feafance to the bond. This made a material alteration 
in the law with reſpect to the relief which the landlord 
has, where the replevin is vexatious : as the judgment 
ij for the whole penalty, it muſt cover according to the 
equitable juriſdiction of the court, all that has been loſt 
by the proceeding : there would be no equity, it would 
not be ( agrecable to juſtice and reaſon,” unleſs the 
whole were covered. If therefore an action were 
brought on the ſecurity given by the ſtatute, the party 
would be entitled to the whole. The only queſtion 
then is, how far he ſhall be entitled where he does not 
proceed upon the ſtatute. In Prowſe v. Pattiſon, (Bul. 
Ni, Pri, 60.) it was decided after great doubt that an ac- 
tion on the caſe would lie. What then is the meaſure 
of damages in an action on the caſe againſt an officer, 


SS 82.8 =” A -=T 


FFs. T= 


ods many the duties of his office ? What has the 
the plaintiff loſt by the neglect? This is a culpable neglect, 
ered vt merely a fimple non-feaſance, and muſt have been ac- 
n of pmpanied with a bad intention. The rule then muſt 
from depend upon what damages the party has ſuſtained. 
they be great doubt we have had, has been, whether we 
deri buld go beyond the penalty of the bond. But this is 
es 2 the ſame ſort of queſtion, as whether an action on the 
u- ale would lie; and there is no rule which ſays, that in an 
o the ttion on the caſe for an injury accompanied with a bad 


putent, leſs ſhall be recovered than the whole damages 
Juſtained, The verdi& therefore muſt be entered for 
he whole ſum found by the jury. Concannon v. Leth- 
ge, 2 H. Blac. 40. 


Pledges. 


Pen a return has been awarded, is, by ſcire facias 
againſt 


*. Of the Remedy by Sci. fa. againſt the W. 


Another remedy which the defendant in replevin has, Of the remedy 
the plaintiff does not make a return of the goods, *Y 4 * 
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F 
againſt the pledges. Before a ſcire facias iſſues, a wi, 
pro retorno habendo muſt have been ſued out, and u h 
elangata or eloigument be returned by the ſherif, Aﬀter c 
which, if the names of the pledges be not known, 23 
application may be made to the replevin clerk, and ifhs 
refuſes or delays to tell them, the court on motion wil 1 
make a rule upon him for that purpoſe. 2 Blac. 1223. 
If the plaint has never been removed, defendant may r 
fign a non pros in the court below, and have a preceptin U 
the nature of a ſci. fa. 2 Will. 41. 
N. B. The two remedies above-mentioned, are uſed 
where the diſtreſs is not for rent, as well as when it is 
C. C. Of the Remedy on the Replevin Bond, 0 
Of the remedy The uſual remedy where the diſtreſs is for rent, ant 
on replevin a replevin bond is entered into, according to 11 Geo, 1, g 
is by taking an aſſignment of the replevin bond, and 
bringing an action thereon againſt the pledges in defend. L 
ant's own name. | 
By the ſtatute, the ſheriff is ordered, at the requel 
and coſts of the avowant, or perſon making conuſance, by 
to make ſuch aſſignment. See ante, B. 00 
be 
Who is entitled By the above words it might ſeem as if the defendut th 
to the affign- muſt firſt avow or make conuſance, to entitle himſclf d: 
46 to an aſſignment of the bond; but there is no occaſo 2 
for either; and even if the plaintiff in replevin does not b 
appear at the county court, according to the conditic w 
of the replevin bond, and although no ſteps are take th 
in the court below, nor the proceedings removed iuto th 
the ſuperior court, yet the defendant may demand w 
fuch aſſignment, and may fue in the court above 1 af 
aſſignee of the ſheriff, averring in his declaration, that dr 


plaintiff did not appear at the next county court, an6 
proſecute according to the condition of the bond. Du 
v. Freeman, 5 D. & E. 195. 
When affign- 
ment to be , The bond may be aſſigned four days excluſive ater 
r hy the time limited thercia for plaintiff to proſecute. 
thereon. | ſuit, Tit 
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e mode of affigning and proceeding on replevin 
Nm the ſame as on bail bond, which ſee vol. I. 


ch. 4. ſec· 7+ 


be The action muſt be brought in the ſame court in 

pil which the refalo is returnable. 

x To what amount plaintiff in the action is entitled to To what 

nay recover in the courts of K. B. and C. B. ſee above in — 
tin this ſection, B. | 


SECTION V. 


Of the Non Pros, Nonſuit, Verdif, and Judgment. 


and q. When the Diſtreſs is for Rent, under the 
gt Statute 17 Car. 2. 
end B. When the Diſtreſs is not for Rent, or not 
under the Statute, 
queſt If the cauſe has been removed into the ſuperior court Stat. 17 Car. 2. 
ance, by the plaint i, and after the defendant has appeared he 


does not declare or proceed therein; or if the cauſe has 
deen removed by the defendant, and a rule being ſerved on 
the plaintiff, he does not declare or proceed therein ; the 
detendant may fign a nan pros, enter up judgment pro re- 
rns habendo;, and if the original diſtreſs was made for rent, 
he may proceed to execute a writ of inquiry of damages, 


ndant 
mſelt 
caſion 
es not 


dition which is the better way than taking out a writ pro re- 

taken hrs habende; becauſe that writ may be ſuperſeded by 

d iu the plaintiff”s ſuing out a «vrit of ſecond deliverance, as 

mand vas ſeen before. - For by the ſtat. 17 Car. 2. c. 7. an 

we u att for the more ſpeedy and effectual proceeding upon 1 

1, that diſtrelſes and avowries for RExTS, reciting, that Fo - —— 
and * z{much as the ordinary remedy for arrearages of rents, iſſue joined. 


* 18 by diſtreſſes upon the lands chargeable therewith ; 
x and yet nevertheleſs, by reaſon of the intricate and 
6 dilatory proceedings upon replevins, that remedy is 
, become ineffrctual:“ It is enacted, „ That whenſo- Suggeſtion to - 
erer any plaintiff in replevin ſhall be nonſuit before d made. 
ve joined, in any ſuit of replevin by plaint or writ 
« lawfully 


268 
A writ of in- 
quiry to iſſue, 


and execution 
by fi. fa. or ele - 
Lit. 


Tf nonſuit after 
iffuc joined, or 
in caſe of ver- 
act jury to aſ- 
ſeſs, &c. 


How on demur- 
rer. 


Party may diſ- 
train again, if 
farſt d ſtreſs rot 
fufficient, 


cc 
6 
6 
cc 
«c 
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lawfully returned, removed or depending in any of the 
king's courts at Weſtminſter, that the defendant 
making a ſugge/lion, in nature of an avowry or co- 
nuſance for ſuch rent, to aſcertain the court of the 
cauſe of diſtreſs, the court upon his prayer ſhall 
award a writ to the ſheriff of the county where the 
diſtreſs was taken, or inquire by the oaths of twelve 
good and lawful men of his bailiwick, touching the 
ſum in arrear at the time of ſuch diſtreſs taken, and 
the value of the goods or cattle diſtrained : and there. 
upon notice of fifteen days ſhall be yiven to the 
plaintiff, or his attorney, in court, of the ſitting of 
ſuch inquiry : and thereupon the ſheriff ſhall in. 
quire of the truth of the matters contained in ſuch 
writ, by the oaths of twelve good and lawful men of 
his county: and upon the oath of ſuch inquiſtion, 
the defendant ſhall have judgment to recover againſt 
the plaintiff the arrearages of ſuch rent, in caſe the 
goods or cattle diſtrained ſhall amount unto that 
value: and in caſe they ſhall not amount to that ya 
lue, then ſo much as the value of the ſaid goods and 
cattle ſo diſtrained ſhall amount unto, together with 
his full coſts of ſuit : and ſhall have execution there- 
upon by fier: facias or elegit, or otherwiſe, as the law 
ſhall require. And in cafe fuch plaintiff ſhall be 
nonſuit after conuſance or avowry made, and iſſue 
joined, or if the verdict ſhall be given againſt ſuch 
plaintiff, then the jurors that are impannelled, or r- 
turned to inquire of ſuch iſſue, ſhall, at the prayer of 
the defendant, inquire concerning the ſum of the 
arrears, and the value of the goods or cattle diſtrain- 


ed: and thereupon the avowant, or he that makes 


conuſance, ſhall have judgment for ſuch arrearages, 
or ſo much thereof as the goods or cattle diſtrained 
amount unto, together with his full coſts, and ſhall 
have execution for the ſame by fieri facias or clegi, 
or otherwiſe as the law ſhall require.” | 


Sect. 3. gives the like remedy to the avowant, &e. 


upon a judgment given for him upon demurrer. 


And . 4. enaQts, „ That in all cafes afozeſiid, 
where the value of the cattle diſtrained as aforeſaid 


ſhall not be found to be the full value of the arrears 
« diftrained 


E- 2 On Frs. BB Oo ©5.SE & 
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« (aid ” 


4 iſſue joined, defendant may enter a ſuggeſtion 
upon the record, in the nature of an avowry or conu- 
ance, and thereupon ſue out a writ of inquiry; but in 
caſe of a nonſuit at the trial, or of a verdict for defend- 
ant, the jury at the trial muſt inquire of the rent in 
arrear and the value of the goods diſtrained, 


If they omit to make ſuch inquiry, no other jury can 
aſterwards make it; no writ of inquiry therefore can go, 
the defendant cannot enter his judgment according to 
the ſtatute and proceed to execution by ii. fa. or ca. /a., 
but muſt reſort to his common law judgment, and ſue 
out his writ pro retorno habendo. Tucket v. Stephens, 
Carth. 362. 1 Lev. 255. See alſo ante, ch. 14, ſec. 1. B. i. 
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And this, if the jury omit to inquire either of the 
rent or the value of the goods, for they muſt aſſeſs both; 
the ſtatute muſt be ſtrictly complied with. 


But this is only in caſes of rent within the ſtatute; 
for other caſes of nonſuit, ſee poſt, F. 


If the plaintiff become nonſuit, the defendant is not 


of bound to take his remedy under the ſtatute, but has his 
he option either to proceed by writ of inquiry under it, or 
in- bring his action againſt the plaintiff and his ſureties on 
les the replevin bond. Waterman v. Yea, 2 Will. 41. 
es, 
ied Nor eoes the ſtatute take away or alter the judgment 
all it common law, it only gives a further remedy to the 
pl, avowant, 
| $0 that after a non ok plaintiff may ſtill enter his 
e. julgment pro retorno; but it is better to make a ſug- 
on, and proceed by writ of inquiry; becauſe, if 
5 plantiff ſue out a writ of ſecond deliverance, it will 
a, ye 1 to the retorn habend”, but not to 
= x Wir : inquiry, Cooper v. Sherbrook, Bar. 426. 
a ; 110. 


For 


iltrained for, that the party to whom ſuch arrears 
. — due, his executors or adminiſtrators, may, from 
« time to time, diſtrain again for the reſidue of the 


By the above ſtatute, in caſe of a nonſuit or non pros 


Jury at the trial 
muſt inquire, 
Kc. 


How if they 
omit ſo to da 


Party not bound 
by the ſtatute, 


Nor is the judg- 
ment altered 
thereby. 


How jud cem 
may ſtill be. 
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In what caſes 
laintiff will be 
t in alter non- 

ſuit. 


If verdi& for 
defendant how 
the judgment 
to be. 


Fog. 


How it may be 
amended. 


Even aſter writ 
of error. 


and to enter a judgment pro retorno habendb, after a wit 
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| Pt 
For by this ſtatute the legiſlature intended that the 
occeding by writ of inquiry, i. fa. and elegit ſthouly 
final for the avowant to recover his damages, and B. 
that the plaintiff ſnould keep his cattle notwithſtandin 
the courſe of awarding a retorno habende, which is the 
right judgment, and it is ſtill entered up as before the 1 
ſtatute, 2 Wilſ.-117, Carth. 253. BY 
If the plaintiff is nonſuited for want of delivering a * 
declaration, if it was through any cauſe that would der 
have entitled him to a writ of ſecond deliverance, as ſick. of 
neſs of the perſon employed, &c. the court will order 
the defendant to accept of a declaration on payment of * 
coſts: otherwiſe, the plaintiff would be remedileſs, 7H 
the writ of ſecond deliverance being taken away by the To 
17 Car. 2. in cafes of rent, Vent. 64. juſt 
Where the judgment is for defendant after verdid, — 
if the jury have not inquired at the trial as the ſtatute And 
directs, it mult be entered up, as has been before ob- & ez 
ſerved, as a common law judgment, pro retarno lo- «m 
bends. «ba 
| | 10 ple 
But if the jury have aſſeſſed damages, but not the 0 vi; 
amount of the rent, &c. it may be entered as a judgment « dif 
t 


under the 21 H. 8. c. 19. Camen v. Jones, 4 D. & I. 


And the court will permit defendant to amend his 
judgment, if entered as under the ſtatute, and not wa- 
ranted thereby, to make it a common law judg 
ment. 


Where the defendant in replevin made conuſance 
for rent in arrear, and the jury found a verdict for hn, 
and damages to the amount of the rent claimed in hi 
conuſance, without finding either the amount of the 
rent in arrear, or the value of the cattle diſtrained, and 
judgment was entered for the damages aſſeſſed, the 
court permitted the defendant to amend his judgment 


of error brought. Rees v. Morgan, 3 T. R. 349 


5. 0 


iff, See. V.) REPLEVIN. 


B Of the Verdict and Judgment in Caſes not 
within 17 Car. 2. 


© = OW WOW 


pe have hitherto only treated of the judgment and 
*xecution in caſes of rent, under the ſtatute of 17 Car. 2. 
- remains to ſhew what the judgment is when the diſ- 
tres is not for rent, or defendant does not proceed un- 
ler that ſtatute. At common law, (even before the ſtatute 
of Gloceſter,) the plaintiff in replevin could recover da- 

es, and by that ſtatute his coſts. But the avowant 
or defendant in replevin was entitled to neither till the 
Hen. 8. c. 4. which gives damages and coſts to every 
zwowant, and to every perſon making conuſance, or 
juſtifying as bailiff in replevin, for any rent, cuſtom, or 
ſervice, if his avowry, conuſance, or juſtification be 
found for him, or the plaintiff be otherwiſe barred. 
And by the ſtat. 21 Hen. 8. c. 19. it is enacted, © That 
6 exery arowant, and every other perſon or perſons that 
« make any avowry, juſtification, or conuſance, ag 
« hailiff or ſervant to any perſon or perſons in any re- 
6 dexiare or ſecond deliverance, for rents, cufloms, ſer. 
a vices, or for damages feaſant, or rent or rents upon any 
« difireſs taken in any lands or tenements, if the ſame 
« zyowry or conuſance, or juſtification, be found for 
« them, or the plaintiffs in the ſame nonſuit, or other- 
« wiſe barred, that then they ſhall recover their da- 
i mages and cas againſt the ſaid plaintiffs, as the ſame 
« plaintiffs ſhould have done or had, if they had reco- 
i yered in the rep/egiare, or ſecond deliverance found 
« zpainlt the defendants.” 


. 7 — == 


8 


ance Neither this ſtatute, nor the 43 Eliz. [if the defendant 
him, vors as overſeer for a diſtreſs for a poor rate], tie the 
n his nquiſition up to the /ame jury as are returned or im- 
5 panelled, as the 17 Car. 2. c. 7. does. Salk. 95. 

5 

, the  Etherefore there is a verdict for the plaintiff, the 
ment, Jury uſually aſſeſs the damages. 2 Saund, 315. 

z will 


Or the jury after verdict may be diſmiſſed, and da- 
pos alleſſed by the juſtices, with the defendant's con- 


Or 


Of plaintiff's 


damages and 
colts, 


Of defendants. 


Same jury need 
not ail.1s them. 


How if the 
verdict be for 
plainriff, 


373 


upon which the plaintiff ſhall have judgment for bay, 


How if judg- 
ment for plain- 
tiff, by confeſ- 
non or default 
of defendant. 


_ a writ of inquiry. 


Ofjudgment for 


defendant by 
default, &c. 


Ofjudgment for 


defendant aiter 
verdict. | 


Or if the jury do not affeſs the damages, and the g 
&c. ſhould be detained, the plaintiff may make à {. 
geſtion thereof upon the roll, whereupon a writ ſhal 
to inquire of the yalue of the cattle, &c. and damages; 


Dewell v. Marſhall, 3 Wilſ. 442. 


If there is judgment for the p/aintif upon a 
verificatione, cognovit actionem, nil 25 4 ou wo 
of a replication to his plea in bar to the avowry, or up 
a demurrer, a writ of inquiry of damages ſhall be award. 
ed. Com. Dig. 5 vol. 303. 


Or at the requeſt of the plaintiff, by the aſſent of th 
defendant, the juſtices may aſſeſs the damages withou 


But if there is judgment for the plaintiff in n. 
plevin, quod adhuc detinet by default after appearance, 
there ſhall be a ſpecial writ of inquiry for the value of the 
goods or cattle and damages. F. N. B. 69. l. CG 
Ent. G11. a. | 


But where the taking was lawful, the damage ſul 
be only for the detainer, as where goods are taken d 
mage feaſant, and detained after amends tendered 
F. N. B 


69. t. g. 


If plaintiff lets judgment go by default, or becomes 
nonſuit, defendant is entitled to his judgment pro . 
torno, and to a writ of inquiry to aſſeſs his damage 
and coſts; or if the defendant get a verdict, the ju 
may aſſeſs the damages, or if they omit ſo to do, a wit 
of inquiry may go. | 


The judgment after verdict for defendant need vt 
expreſs the return to be irrepleviſable, becauſe nov! 
necefſarily muſt be ſo, ſince the ſtatute Welk. 2. der 


ante, D. 


Therefore a judgment in replevin, © that the defend 
& ants have a return of the cattle, and recover . 
« damages and coſts aſſeſſed by the jury, &e. 4 
good either as a judgment at common law, thou 
return be not adjudged irrepleviſable, or as a jud 


. . dants (0 
under 21 H. 8, c. 19. which entitles the _— 8 
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4amages and coſts, but not under the ſtatute 17 Car, 2. 
Gamon v. Jones, 4 D. & E. 510. 


If the defendant, upon the judgment de retorno ha- Of the capias 
zench, ſue out a writ pro retorno habendo, and the ſheriff in withernam, 
<annot find the cattle, he may have a capias in withernam, 

upon the return of elongata. 2 Leon. 174. 


But if the defendant has a judgment for a return ofthe tender 
irrepleviſable, if the owner of the cattle or goods tenders after judgment, 
ll that is due on the judgment, and it is accepted, he 

ſhall have a writ of delivery for the goods. 2 Inſt, 107. 


80 if he tenders the whole upon the 2 which 
js aſcertained upon the avowry, and is refuſed, he ſhall 
have detinue. 2 Inſt. 107. | 


In avowry for damage feaſant, defendant had a ver- 
ji&, and adjudged that 12 ſhall have a retorn. habend, 
for the cattle, and a ca. ſa. for the damages; but if the 
arty tender the coſts and damages, the ſheriff, after 
uch tender, ought not to execute the retorn, habend. 


But if for want of ſuch tender the ſheriff doth exe- of the writ of 
ute the retorn. habend. and afterwards the coſts and vreſtituton. 
lamages are paid, a writ / conflare peterit lies upon 

iggeſting that the coſts, &c. are paid, and this is to 

deliver the diſtreſs, and is called a wwrit of reftitution, 

w. Car. 162, 3 Salk. 54. 


|t is now ſettled that pleadings in replevin are within = cofts off 
ſtat, 4 Ann. c. 16, therefore, where ſome iſſues — 

the repleyin are found for the plaintiff, which en- Ann. C. 16. 
tle him to judgment, and ſome for the defendant, the 
elendant muſt be allowed the coſts of the iſſues found 
or him out of the general coſts of the verdict, unleſs 
de judge ſhall certify that the plaintiff had probable 
auſe for pleading the matters on which thoſe iſſues are 


dined, Dedd v. Foddrell, 2 T. R. 235. 


An wowant ſhall pay coſts on the ſpecial avowries 
und apainſt him. Stone v. For/yth, Doug. Rep. 7og. 


And ſhall not have coſts on the aſſirmance of a judg- 
ent in his fayour on a writ of error. 15. 709. 


Vor. I. 5 T The 


27+ 


Of double coſts 
under 11 Geo. 
2. c. 19. 


caſe the plaintiff in the action ſhall become nonſuit, 


Sei ſa. what. 


It is an action. 


In what caſcs it 
hes. 


| REPLEVIN, Ich. xvt; 
The ſtat. 11 Geo. 2. c. 19. f. 22. gives the defenday 


or defendants in replevin making avowry, or conuſance 
upon diſtreſſes for rent, relief, heriot, or other ſervice, in 


E -=K@ SS av 


diſcontinue, or have judgment againſt him, double coſt; 
But where the defendant avowed the taking and de- 


taining an ox, as a ſeizure for Heriot cuflom, (claiming no 
right to diftrain,) and plaintiff became nonſuit, and the 
prothonotary had allowed defendant double coſts, taking 
the caſe to be within the ſtat. 11 Geo. 2. the coun, 
on motion that the prothonotary might review his tary 
tion, made the rule for that purpoſe abſolute; holding, 
that the avowry not being for taking the ox as a 4, 
is out of the ſtatute. For heriot ſervice, cattle, &c. we 
diſtrainable ; for heriot cuſom not, Lloyd v. Wintn, 
Barnes, 148. 2 Will. 28. 


For further information on coſts in repleyin, ſec 
Hullock's Law of Coſts. 


IV. Df the Scire Facias, 


A ſeire facias is not an original but a judicial wii, 
founded on ſome matter of record, as a judgment, r- 
cognizance, or letters patent, on which it lies, either to 
enforce the execution of them, or to vacate or ſet then 
aſide. But though in ſtrictneſs it is a writ judicial u 
of execution, yet in a certain degree it is in the natur 
of an original, and is therefore properly called an actim 
ſo that a releaſe of all actions or executions is a govt 
plea in bar to a ſc. fa., and upon this ground it 
that a plea to a ſci, fa. ſhould conclude, “ if tl 
«+ plaintiff ought to have or maintain his action, & 
2 Wil. 251. Fenner v. Evans, 1 D. & E. 267. 


A ſcire facias lies for many purpoſes in law, the m 
being formed according to the ſubject matter. But th 
writs of ſci. fa. proper to be noticed in this wot 
are—the ſci. fo. againſt bail after judgment h. 
againſt the principal on their recognizance forfeitth 
and the ſci. fa. to revive judgments, and to contin r wh 
ſuits. | f 
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| proceedin ſci. fa. againſt bail, we have 
LN treated; _ I 5. ſec. 4. It only remains 
to conſider of the ſci. fa. to revive judgments and 
continue ſuits, which may be divided into the follows 


ing heads: 


Sxc. 1. Of the Scire Facias 10 revive a Fudg- 
ment, by and againſt the ſame identical Parties to 
the Suit on which the Judgment was bad. 


Sxe. 2. Of the Scire Facias 10 revive a 
Tudement by or againſ® the Repreſentatives of 
either Party dying after Judgment and before 
Execution. 

Ste. 3. Of the Scire Facias to continue a Suit by 
or againſt the Repreſentatives of either Party. dying 
before final Judgment. 


Ste. 4. Of the Scire Facias to revive Judgments 
o continue Suits, where the Parties are changed 
either by Bankruptcy or Marriage. 


Sec. 5. Of the practical Proceedings by Scize 
Facias in all the above Caſes, : 


ESunzS= SARS . 


I 


SECTION I. 


| then 
_ Of the Scire Facias to revive 4 Judgment by and 
ation againſt the ſame Parties. 


lt has been juſt obſerved that a ci. fa. is an Scire facias an 
Won; for this reaſon a /ci. fa. to revive a judgment aden within 
þ vithin the clauſe of the annuity act 17 Geo. 3. *7 Ce. 3. 
+26, commanding that no action ſhall be brought on 


e already entered. Fenner v. Evans, 1D. 
LE. 267, 


js wok | But properly ſpeaking, a ſcire facias to revive a judg- It is properly a 
nt u nent is only the continuation of an action. It is a ſtep continuation 
orfeittd to the execution of a judgment already ob- 1 


2 is but the enforeing of the original demand 
e ation was brought. In a word, the ſci. Why. 
1 Ja. 
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fa. to revive judgments, creates nothing anew, but n 
be ſaid onlyto reanimate that which before had exiſtence 
but whoſe vital faculties and powers are, as it were, 
ſuſpended, and, without the ſalutary interference of the 
ſci. fa., would be wholly loſt. 


Bankrupt not It is upon this ground, (viz. that a /. fa. is onl 
8 colts of the continuance of an action, ) that if a bankrupt be di 
charged from the original judgment, ſo he will fro 
the coſts of the ſci. fa. though the latter were ſued ou 


after his bankruptcy, Philips v. Brown, 6 D. & E. 18, 


Any agreement 80, if in the original action the plaintiff agrees not b 
— bring a writ of error, his repreſentatives upon the jucʒ 
in proce<dings ment being revived againſt them by /c:. fa. ſhall 


on ſci. fa. bound by ſuch agreement. Executors of Wrights, 


Nutt, 1 D. & E. 388. 4 
How far (ci. fa, It was formerly doubted whether a ſei. fa. to n- 8 
— at common yiye a jutlgment lay at common law, but this doubt, _ 
a ſays Lord Coke, aroſe for want of diſtinguiſhing be- 8 
tween perſonal and real actions. 2 Inſt. 40g. In real 1 
actions, if execution was not ſued within the year, 4 
ſei. fa. lay for the land, becauſe no other adrantag: 
could be taken of the judgment, as an action of del I 
could not be maintained thereon 5 but in perſon uk 
actions the party had a remedy by action of debt c jud 
the judgment, therefore no ci. fa. could iſſue; ſon 
mixed actions, as an aſſize, writ of annuity, and eyed I 
How given by ment, a /ci. fa. lay. But the ci. fa. in all perlowl with 
ſtatute. actions is given by ſtat. Weſt. 2. c. 45. on t 
How now uſed Now, therefore, after judgment obtained in a pt 8 
when jucgment ſonal action, whether obtained by plaintiff or deſencu At 
Venen, for a judgment of nonſuit is governed by the (ant fi 
rule, if the execution is not ſued out within a year 1 
a day after ſigning the judgment, no execution can ff For | 
until a ſci. fa. is ſued out to revive the judgment, a the 


a judgment on ſuch ſci. fa. has been obtained; except il 
the caſe of the king, when there need not be any/i 
2 Sal. 603. Ray. 328. 


A year and a day is certainly ample time for the fn 
who has obtained judgment to carry it into effed, G 
if he neglects ſo to do, it is but juſt that proper Fo 
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ſhould be given to the other fide of his intention to put 
i in force, that he may not be taken by ſurprize; and 
this is the uſe and meaning of the proceedings by ſci. fa. 


For this reaſon, if the delay is not occaſioned by the Unlefs delay 
party entitled to the judgment, but by the defendant por way wang by 
fe or if it were by agreement between the parties, 8 
then execution may iſſue without any ſuch ci. fa. 


See ch. 12. B. Tit. Execution, for caſes on this head. 


As if there be a ceſſet execulio; but then execution Or by ceſſet exe. 
muſt iſue within a year after the ceſſet executio is de- ecutio. 


termined. 


But if execution were ſued out within the year and Or writ of exe- 
returned, but from which the plaintiff had no benefit, — drag 
there needs no ſci. fa. afterwards, but that execu- returned, 
tion may be continued down on the roll, by vicecomes 
nn mifit breve to any diſtance of time; but the writ of 
execution muſt be returned by the ſheriff and filed, or 
ſuch continuances cannot be entered. Blayer v. Baldwin, 

2 Will, 83. Bar. 213. Carth. 283. 2 Show. 235. 


Airs v. Hardreſs, Str. 100. 


In like manner, if the plaintiff delay executing a How in caſes of 
writ of inquiry, till a year after the interlocutory t of inquiry. 
judgment, there muſt be a /c:. fa. 


If the plaintiff does not proceed upon the firſt ſci. fa. The (ei. fa. 
vithin a year and a day, he cannot afterwards proceed — — 
on that writ, but muſt ſue out a new ci. fa. for the old in the year. 


wit is diſcontinued, 


An execution had, after a year and a day, without a Execution 
Þ.fa. is not void, but voidable. - 3 Lev. 140. Sal. 273. —— 4 
for the manner of ſuing out the ci. fa., appearing 

and proceeding in the action, ſee poſt, ſec. 5. 
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SECTION II, 


. . th 

Of the Scire Facias to revive a Judgment by 10 

againſt the Repreſentatives of either Party din Sh 
after final Judgment. 


If ſame parties When a judgment has been obtaincd, it is not only die: 
— » 2 neceſſary that the fruits of ſuch judgment ſhould be ſha 


muſt iſſue be- reaped by ſuing out execution in due time, namely, 0. 
fore execution. within the year and day, but alſo that at the time dt 
ſuch execution iſſuing, the ſame perſons who were the 

mow to the ſuit ſhould be living; if therefore after 

uch judgment, but before execution, either the plaintif 

or defendant dies, the judgment muſt be revived by 

ſei. fa., by or againſt the repreſentative of the 

ceaſed, before any execution can iſſue. 2 Ld. Ray. 768, 


ther 

Lutw. 1273- - 

How it plaintl® And if the plaintiff in the action dies, his rep WAY ** 
dle. ſentatives muſt, prove the will, or take out letters af 


adminiſtration, (as the caſe may be,) before ſuch / 
+ fa. is ſued out. 6 Mod. 134. 7 Mod. 15. 


If defendant die But if the defendant die in the vacation, and tle 
in the vacation. judgment be not a year old, it is ſaid, the plaintiff my 
* y without a /ci. fa. Imp. C. B. 510. K. B. 43. 
I Sal. 87. 2 Str. 1081. 


Though in a late caſe, where judgment on a warm 

of attorney was entered in Eaſter vacation againſt a 
defendant who died in Eaſter term, the judgment v 
held good, becauſe it related to the firſt day of the ant 
cedent term, but it was held that execution could no 
be taken out upon it, until it were revived by ſe. fs 
againſt the defendant's executor, Heapy v. Parris, 6). 
& E. 368. | 


If fl. fa. be fued So, if a writ of f. fa. be actually ſued out, but before 
out before their execution thereof defendant dies, there is no need d: 
— ſci. fa. but the goods may be ſeized under that writ u Fa 
the hands of his repreſentative. Farrer v. Brat | 
2 Crom. 105. | p 


u. W. Sec. 11.) SCIRE FACIAS. an 


If it be a joint judgment againſt two, and one of the 1f it be a joint 
Jefendant's die, 2 Ci. fa. lies againſt the other alone, gelen and one 
reciting the death. 4 Bac. Abr. 419. _ 


VI. 


But it is ſaid, that if the action be by two, and one of 9 
the defendants die after judgment, execution may be „ : 
L ſued in the name of both without a ci. fa. Noy, 1 50. 
Ying Show. 404. Carth. 194. 
If an executor or adminiſtrator obtains judgment and If executor ob. 
ol dies before execution, the adminiſtrator de bonrs non, &c. 1g, 1 
be ſhall have a — fa. upon ſuch judgment. Stat. 17 Car, 2. 3 
ch, c. 8. Cro. Car. 167. 
7 If an adminiſtrator durante minoritate brings an action Or adminiftra-.. 
fre and recovers and then his time determines, the execu- vor durante mi. 
ry tor may have a fei. fa. upon that judgment. Lev. 181. 
| by 2 Vern. 25. 
a If there be ſeveral executors and one an infant, who If ſeveral exe- 
; therefore cannot prove the will, thoſe of full age who anita one 
haye proved, may bring the /ci. fa. and it ſhall be good, &. ta. n nb 
ot Hatton v. Maſcall, 1 Lev. 181. 2 Saund. 212. 
s of 


If an executor brings a ci. fa. on a judgment, or a If executor gets 
recognizance, and gets a judgment quod habeat execu- Ie f and die 
tionem, and dies inteſtate, the adminiſtrator de bonis non | 
muſt bring a ſci. fa. upon the original judgment, and 
cannot proceed upon the judgment in the /i. fa. Ld, 


Kam, 1049. 
for the manner of ſuing out ci. fa., appearing thereto, 


oy declaring thereon, &c. ſee poſt, ſec. 5. 
ta . 
wa 
nte- 
nat SECTION III. 
, Scire Facias to conti th n 
10 e Scire Facias to continue a Suit by or agginſt 
the Repreſentatives of either Party dying before, 
2 final Judgment. . A 
of At common law, the death of either party at any KR, How ſuit abated 
tit — the action, i. e. before final judgment obtained, , *t — 
wth the ſuit, even though it happened after verdict, — 


1 4 or 


Firſt, ifeicher By the 17 Car, 2. c. 8. In all actions perſonal, rea, 
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or judgment by default; and if it were a Joint actin, 
the death of any one of the plaintiffs or defending 
abated it. = 


How alteredin But now in all caſes of joint actions, if one of the 
_—— plaintiffs or defendants die pending the action, thy 
e. uit ſhall not abate, but a ſuggeſtion may be entered on 

the roll of ſuch death, and the proceedings may be cop, dec 

tinued without any ci. fa. in the name or names of the 413 

ſurvivors. Stat. 8 & 9g W. 3. c. 11. . 7. 


How in othee And if the action is not a joint one, and the plaintf 
caſes by at. or defendant ſhould die pending the ſuit, yet if ſuch 
27 Car. 2. c. 8. X . pag 
and 8&g W. z. death happen after verdict or interlocutory judgment, 
6. 11. the ſuit ſhall not abate, but may ſtill be continued u 
execution by or againſt the repreſentatives of the pary 


deceaſed. 


But if ſuch death happens before verdict or interly 
cutory judgment, the ſuit ſtill abates. 


I. A. How if Plaintiff or Defendant die after Vet. 
dict and before Judgment. 


— 1 mixed, the death of either party between the verdi 

diet — rag and the judgment, ſhall not hereafter be alleged for 

3 ftat 17 error, ſo as ſuch judgment be entered within two terms 
” after ſuch verdict. 


And *© where any judgment aſter a verdict ſhall x 
* had by or in the name of any executor or admit 
« ſtrator in ſuch caſe, an adminiſtrator de bonis nan may 


1 ſue forth a ſcire facias and take execution upon ſuch pear 
judgment. alege 
| ment 

In caſe, therefore, of the death of the party after? of /e 
verdict, but before judgment, the judgment muſt be en- execy 
tered within two terms after the verdict, it is ent be ſu 
generally as if the party were living; and a y- ſhall x 
fei. fa, not a ſpecial one, is ſued out by or againſt of da 
repreſentative of the deceaſed, to ſhew cauſe why ci — 


cution ſhould not iſſue. Ld. Ray. 1280. 
But 


IV, Sec. II.I SCIRE FACIAS. 
But though the judgment is warranted by the ſtatute, 


ind is entered in the name of the deceaſed, yet if exe- 
ution be taken out without a ci. fa. it will be ſet aſide. 


ar] v. Brown, 1 Will. 302. 


ther party die after the aſſizes begin, though be- 
- © al — verdict, it ſhall be within the ſtatute, 
cauſe the aſſizes are but one day in law. Ld. Ray. 


415. 


S 7” S &S & 


5 How if either Party die after Interlocutory 
and before final Judgment. 


By the 8& 9 W. 3. c. 11. f. 6. it is enacted, “ That 
in all actions commenced in any court of record, if 
anf plaintiff happen to die after an interlocutory judg- 
ment, and before a final judgment obtained therein, the 
ud action ſhall not abate by reaſon thereof, if ſuch 
action might be originally proſecuted or maintained 
by the executors or adminiſtrators of ſuch plaintiff; 
and if the defendant die after ſuch interlocutory judg- 
ment, and before final judgment therein obtained, 
the ſaid action ſhall not abate, if ſuch action might 
be originally proſecuted or maintained againſt the 


Cſs 


el, executors or adminiſtrators of ſuch defendant : and 
Ie the plaintiff, or if he be dead, after ſuch interlocutory 
for judgment, his executors or adminiſtrators, ſhall and 
m may have a ſci. fa. againſt the defendant, if living 


ater ſuch interlocutory judgment; or if he died after, 
then againſt his executors or adminiſtrators, to ſhew 
cauſe why damages in ſuch action ſhould” not be 


inte alelſed and recovered by him or them; and if ſuch 
11 defendant, his executors or adminiſtrators, ſhall ap- 
uch pear at the return of ſuch writ, and not ſhew or 

alege any matter ſufficient to arreſt the final judg- 

ment, or being returned warned, or upon two writs 
era a ſci. fa. it be returned, that the defendant, his 
en- gecutors or adminiſtrators, had nothing whereby to 
ered be ſummoned, or could not be found in the country, 
en tall make default; that thereupon a writ of inquiry 
the of damages ſhall be awarded, which being executed 


ad returned, judgment final ſhall be given for the ſaid 


Paintif his executors or adminiſtrators, proſecuting 
t ſuch 


= 


PL * * 9 - - 
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* ſuch writ or writs of ſci. fa. againſt ſuch defey, 


« ant, his executors or adminiſtrators reſpeQiyely,” 


The former ſtatute, 17 Car. 2. makes the Judgment 
good, as entered between the parties themſelves to de 
. ſuit, though one died aftex the verdict, and before ft 


zudgment entered. 


But by the ſtat. of 8 & 9 W. 3. if a defendant dg 
after interlocutory judgment, the final judgment mu 
be againſt the repreſentatives, for they are expreh 
taken notice of for that purpoſe ; and the {ii 
againſt them muſt appear on the ſame record. all. 


ef 
— of If a defendant dies after a writ of inquiry executed, 7 
ne, and before the return thereof, it is within this act; and je 
the ſcire fucias againſt his executor or adminiſtra 
muſt be to ſhew cauſe, why the damages aſſeſſed ſhoul 
not be recovered. Goldſworthy v. Southcot, B. R. 1 Wil, 
243. 1 D. & E. 388, Executors of Wright v. Nut, 
Anne | The deſendant died after the rule was out, but beſo 
— the time given to plead by a judge's order expired; 


and the plaintiff ſigned an interlocutory judgment, ad * 
ſued out a ſci. fa. againſt the defendant's executor ip | 
this ſtatute, to ſhew cauſe why damages ſhould not h 
aſſeſſed and 1 but on _— court iy 
aſide the proceedings for irregularity, as the writ a 

by the death of Te defendant — interlocuton 
judgment was figned, notwithſtanding the rule to pleat 
was out. And ſo held in Sibert v. The Executor of be the b 
neral Ruſſel, Mich. 9 Geo. 2. Wallep v. Irwin, 1 Wik 
315. | the h 


For the manner of ſuing out foi. fa appearing thereto 
declaring thereon, &c. ſce poſt. ſec. 5. 


w. Sec. IV.] SCIRE FACIAS. 


SECTION IV. 


Df the Scire Facias 10 revive Judgments, where 
the ſituation of the Parties is changed by Mar- 


riage or Bankruptcy. 


It is not only neceſſary that the parties to the record If the parties to 
dould be alive at the time of the execution, but that — change 
er ſhould not have altered their ſituation ſo as to 1,7, pres ng 
ave changed their legal reſponſibility ; as in caſe of (ponſibility, ſci. 
fene ſole marrying, after judgment and before execu- . . 
on; or of either party becoming a bankrupt. 


| 1 Of the Marriage of the Party. 2. 


If a judgment be recovered by a feme /ole, and ſhe be- As firſt, by mar- 
Fore execution taken out, marries, the huſband and wife 8 
muſt ſue out a ſci. fa. and get judgment thereon, quad 
abeant executionem; and if after ſuch judgment, but be- Judgment by 
fore execution, the wife dies, the huſband alone may _— — = 
have 2 ſci. fa. and go on to execution, Woodyer v. nes and dies. 
reſham, Sal. 116. Com. 455. 


Go, vice verſa, if judgment be recovered againſt a feme Judgment 
yt te ri e mu be ck ont gt ks, 
Ihe huſband and wife, and judgment had againſt them; wards marries 
nd if the wife then dies, a new ſci. fa. may iſſue againſt nd dies. 
the huſband only, and he will be 3 though he 
"as not liable upon the firſt judgment. Carth. 30. 


al 116, 1 Mod. 170. 


If huſband and wife obtain judgment, and the wife Judgment by 
arts, the huſband without taking out adminiſtration to — — _ 8 
1 have 2 ſci. fa. Cro. Eliz. 844. 3 Mod. 188. 

. 14, 


| The principle in all the above caſes: is, that by the 


"a on the ſci. fa. ,it becomes a debt of the huſ- 


But 


GOO EL EY SLE WE IPTEASE FIR Ie 
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1 ſtage of the proceedings; but immediately after jud: 


: not become parties by ſuing out a /ci. fa. quare e 
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Judgment by But if a feme ſole be executrix of another, and a; ſuch 
cutrix, who af. executrix recovers judgment, and then marries, : 
, . » and; 

rerwards mar- ſci. fa. be ſued out by the huſband and wife, 2s {5 bar 

nies and die. executrix and judgment had thereon; if the wife he, 
wards die, the huſband cannot ſue out a fi. fa, ons 
and have execution for ſuch debt, as his own wren, 
debt, becauſe the judgment does: not make it ſuch, dat cor 
it belongs to the ſucceeding executor or adminiſtru 
de bonis nom, as aſſets of the original teſtators eſtate 
Cro. Car. 207, Beaumont v. Long. 


Judgment on If an action be brought againſt a married woman, 
plea of cover- and ſhe pleads her coverture, which is found for her 


— 2 the huſband cannot have execution for the coſts withou 


a ſci. fa. Wortley v. Rayner, Doug. 637. 


S. BV. Of the Bankruptcy of the Party, try 


Secondly, by Another caſe in which a ,ci. fa. may be necefir 
barkiuptcy- from the party having changed kis legal reſpouſibiliy, rupt 
is that of bankruptcy. 


If plaintiff be. If a plaintiff become bankrupt any time after the plai 
come bankrupt, commencement of a ſuit, and before interlocutor or the | 
— — final judgment, the proceedings ſhould be continued il were 
ſci fa. or in the judgment in the name of the bankrupt ; for the aſſignee 


pame of bank- cannot make themſelves parties in any intermediat 


ment, even an interlocutory one, they may; ſo that, a. 
ter interlocutory judgment, they may either ſue out 
ſei. fa. in their own names againſt the defendant, u 
| ſhew cauſe why a writ of inquiry ſhould nat iſſue, c 
they may continue the ſuit till judgment, and afterwards 
ſue out a /ci. fa. and take out execution, or they mij 
proceed to judgment and execution, without any /. fa 
in the name of the bankrupt. The laſt is the belt a0 ot 
uickeſt mode. Waugh v. Auflin, 2 D. & E. 43) | 
Bibbins v. Mantel, 2 Will. 358. 


When affignees Thus where the plaintiff after judgment and a vi 
may be made of error allowed became a bankrupt, his aſſignees c 


nem non in their own names, to compel an afigamen * 
of errors. Kritchman v. Breyer, 1 D & E. 463. 


Plaintiff 


w. Sec. IV.) SCIRE FACIAS. 


Plaintiff obtained a judgment and afterwards brought 
ci. fa. and had judgment thereon, and then became 
— The commiſſioners aſſigned the judgment to 


ſuch ſtranger, who moved the court that it might be entered 
ter. 9 23 to entitle him to the benefit of the judgment on 
lone, the /ci, fa. without a new ſet. fa., and it was ruled ac- 
y cordingly. Plumer v. Lee, 5 Mod. 88. 

z Ul 


The aſſignees of a bankrupt cannot proceed by ci. fa. 
on 2 judgment, whilſt error is depending thereon. Aſ- 
ſgnees of Kin v. Leonard, Ld. Ray. 1295. 


If the bankruptcy be diſputed, and the aſſignees 
ove the court, for money levied on an execution by a 
bankrupt to be brought into court, on the ground his 
the judgment was aſſigned to them as aſſignees, the 
court will detain the money till a ci, fa. is brought to 
try the bankruptcy. 2 Will. 372. 


A declaration on a ſci. fa. by the aſſignees of a bank- 


5 rupt, ſtating that he became a bankrupt within the * 

| meaning of the ſtatutes, &c. and that his goods and ef- 
fects were afterwards in due manner aſſigned to the 

r the plaintiffs, is ſufficiently certain without alleging that 

ry the party was declared a bankrupt, or that his effects 

{til were aligned by deed. Winter v. Krechman, 2 D. & E. 

ners 45+ 

ante ; 

udp: For the manner of ſuing out ſci. fa. appearing thereto, 

to and proceeding thereon, ſee next ſect. 5. 

ut 2 

t, to 

en Of 

yards 

ma 

6 SECTION V. 

and | | 

131-8 Proceedings in the Action of Scire Facias in 

all the above Caſes. | 

unt A ſci fa. may iſſue of courſe at any time within 

= kren years from the ſigning of the judgment, 

ment 


lf the judgment be above ſeven, but not ten years 
6 there muſt be a fide bar motion in treaſury, 
(no 


How court will 
relieve the 
aſſignee of a 


judgment. 


No proceedings 
by ſci. fa. pend 


ing error. 


When court 
will on motion 
detain money 
levied by a 
bankrupt. 
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(no affidavit neceſſary,) and a rule got at clerk of nie 
in K. B. and ſecondary's in C. B. But it need nat be 
ſerved on defendant or his attorney. 


When motion But if the judgment be above ten years old, the pi. 
neceſſary. tiff muſt in K. B. move the court, on an affidayit of te 
3 debt being due; the judgment unſatisfied and the defer, 
dant living, (or as the caſe may be, ) it is a rule to ſhey 
cauſe. But in C. B. no ſuch affidavit is neceſſary, by 
it is a motion of courſe ſigned by a ſerjeant ; but the 
there muſt be a /cire fect returned to ſuch ſci. fa. or u 

affidavit of perſonal notice to the defendant, 


But if the judgment in C. B. be above twenty yen 
old, there mult be an affidavit and rule to ſhew cauſe a 
in K. B. Coy:garne v. Fly, 2 Blac. 995. 


If after the above motion the judgment is revired, 
and then defendant dies before execution, the plaintif 
muſt ſue out a new ſci. fa., but he may have it without 
motion, the judgment being revived before. Sal. 598, 


In K. B. wo In the King's Bench, and in all caſes, there muſt be 

———__ either one ci. fa. with a ſcire fect returned, or tuo ſi 

my” fa.'s with nibilt. 2 Inſt. 472. 2 Mod. Caf. 227. 

In C. B. in cer But in C. B. whenever the /c. fa. is to revive a judg- 

tain caſes, one ment againſt the ſame defendant who was party and 

* privy to the judgment, one ſcire facias is ſufſicien 
though a nihil be returned thereto. Dyer, 186. Sal. 594 WE. 


In other caſes, But not ſo where the defendant is not party to the 


wy record. lay | 
herif 
Of the tefte and The time, however, between the 1% and return Y 
return in both both courts is in effect the ſame ; for in C. B. the one K. 
om ſci. fa. muſt have fifteen days between the 10 and 
return, whereas in K. B. there muſt be fifteen days bt: p 

tween the tete of the firſt and the return of the ſecond | 


ſe. fa. So in C. B. where two ſci. fa. s are . 
ceſſary. 5 


In general, no Although the intent of the ſci. fa. is to give the pat 
8 againſt whom execution is about to iſſue, notice 


warning thereof, yet by the general practice it is val 


defeated, 


u. Se. V.] SCIRE FACIAS. 287 


| for the defendant may be ſummoned or not 
hows thinks fit; and indced the uſual way is to 


notices F 
No alias ſci. fa. muſt iſſue till the firſt writ of ci. a. Of the alias ſci. 
e returnable. R. T. 8 W. 3. 


fen- 
= And in C. B. not until the appearance-day of the 
* urn of the firſt. 


The alias ſhall bear ze/fe the day of the return of the 
rſt, Sal. 599. 


And in C. B. on the appearance- day of the return of 
e firlt, | 


If only one ſci. fa. and a ſcire fect in K. B. ſuch ſer. 
, ſhould have fifteen days between the 7Zeffe and return. 


do mult every /ci. ſa. when proceedings by original; Hon if pro- 
" ut if incluſive both of zZe/fe and return, it is good. Sal. bene —_ 
iſt be 599. 2 Jones, 228. 
0 ſa, 


And the alias ſci. fa. by original, mult be teſted on 
ie appearance-day of return of firit. | 


Jy If plaintiff means to proceed without giving notice Of the manner 
«WP? &fcndant, let him in K. B. ſuc out /ci. fa. on 4 25. Gd. — 
596 Lamp parchment ; get it ſigned and ſealed; leave it at tobe ſum- 


eriitr's oftice any time before the return thereof, R. E. moned. 
5 Geo. 2. one day before is ſufficient; upon the return- In KB. 
n ſue out an alias, ſign and ſeal it, leave it at 
hens office four days excluſive before the return 
reof, R. E. 5 G. 2. They muſt be the laſt four days. 
D. XE. 583. On the return-day of alias, give a 
ule at the clerk of the rules, on plain paper, thus, 
J. v. C. D. rule on ſci. fa. it expires four days ex- 


be · 
0. ire of the day it is given, and if the defendant does 
e be. vt appear, get ci. fa. from the ſheriff's office, make 


wry on roll as far as ſum recovered, get the roll and 


de two ci. fa.'s marked by clerk of fudgme d 
ben ſue out execution. g TI ES 
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In C. N 


Of the eed- 
ing if — 


Z to be ſum- 


moned. 
Of the appear- 


ance and ſubſc- 
quent proceed- | 


In what court 
fci. fa. to be 
drought. 


What ſci. fa. 
ſhould ſhew 
when judgment 
was in an in- 
ferior court and 
removed by cer- 
tiotari. 


S IRR FACIAS. fd. 7 


If the ſei. fa.'s be returnable different terms, 
; ; male 
the entry as directed ante, p. 117. if i 
P · 118. if in 8 B. , 2 F . * 1 * 


In C. B. ingroſs writ of ci. fa. on 25. 6d. 
1 get it ſigned by prothonotary and ſez 

dorſe the attorney's name and place of abode ther 
and the day it is ſued out, with, © to be returned ah 
Leave it at ſheriff's office, when returnable call for it 
give rule at prothonotary's to appezr; it is a four 
rule; at expiration thereof ſearch the book for appear 
ance, if none to be found, make the entry on a ml, 
which take to prothonotary, who will ſign judgment 
file writ of ci. fa. with cu/tos brevium, and ſue out a 
cution. 


If the plaintiff wiſhes to have the defendant fun. 
moned, proceed as directed ante, p. 116. 


So alſo, for the appearance to the /ci. fa. and the 
claration and ſubſequent proceedings, ſee ante, p. 11}, 
and the obſervations'to ſec. 4. ch. 15. 


The /ci. fa. muſt be brought in the ſame court wher 
the original proceedings were, and the fes and tetum 
of the writs muſt be as the original action was by billor 
original, | | 


If the judgment of an inferior court is removed im 
B. R. by certiorari, and the party ſues a /ci. fa. to ba 
execution upon ſuch judgment, he ought to thew in l 


ſci. fa. that it is the judgment of ſuch an infer 


court removed thither by certiorari, and ought to ſber 
the particular limits of the inferior juriſdiction, and 
pray execution within the particular limits. But if te 
judgment be removed into B. R. by writ of error, atd 
affirmed, the party may have execution in any paſt 

England; for by the affirmance it has become the jut 
ment of the King's Bench, But in a /. fa. upon fuct 


judgment affirmed, the plaintiſf ought to allege, that i 


What executor, 


&c. can to 
ſci. fa. PIE 


was removed thither by writ of error. Ld. Raym. 2! 


To a ſci. fa. againſt an executor or adminiſtrator, h 
can make no other defence by way of plea that 


party himſelf, if alive, could have done, which by 
| 3 


IV. See. V.] SCIRE FACIAS. 


nly be a releaſe or other matter in bar ariſing, puis 
rien continuance: Salk. 315. 


And if be omits to plead ſuch matter, he ſhall not 
ve an audita querela, 1 Will. 98. 


eren But where the party has a matter which he might 
bil ave pleaded to the ci. fa. in his diſcharge, and uu 
ori, bi; are returned, and judgment againſt him, the court 
r dy jill relieve him upon motion, without putting him to 


n audita querela, Aliter in caſe a ſcire fect be returned. 
non. Salk. 93. 


formerly the method was, upon obtaining judg- 
vent by default againſt an executor or adminiſtrator, 
hich would reach only the goods of the teſtator or in- 
ſtate,) and nulla bona returned to a f. fa. ſued out on 
uch judgment, to iſſue a writ to inquire, whether 
defendant had waſted any of the effects of the de- 
aſed ; and if a devaſlavit was found by the inquiſition, 


ci. fa, for the defendant to ſhew cauſe h- the 
Jantiff ſhould not have judgment de bonis propriis z 
d which ſci. fa. the executor or adminiſtrator could 
wear and plead plene adminiſtravit [as in the caſe 
dove] -But now the fieri facias inquiry and the ſc. 
0. are incorporated, and made out in one writ for 
zpedition, However, this method, though much bet- 
r than the old one, is ſeldom purſued at this day, as it 
Joes not anſwer to the plaintiff if the debt is but a ſmall 
ne, becauſe no coſts are allowed againſt the executor 
r adminiſtrator, unleſs they appear and plead to the 


ſhey \ fa. and it be ſound againſt them. But the way 
, and $ to bring an action of debt on the judgment, ſug- 
if 4 elting a devgſfavit. 

7 


ar A ſci, fa, on a judgment muſt purſue the terms 
judge ff the judgment. And therefore, where an executor 
luck (eads plene adminiflyavit and the plaintiff does not take 
= due on it, but takes a judgment of aſſets quand acci- 


um, the ſci, fa. on that judgment mult only pray 

ceution of ſuch afſets as have come to the executor's 
ands fince the former judgment, and if it pray execu- 
on of aſſets generally, without confining it to that 
" it cannot be ſupported. 1 


How relieved 
on motion, if 
no opportunity 
to plead. 


Of proceeding 
againſt executor 
cr adminiſtrator 
in caſcs of de- 
vaſtavit. 


nd returned thereto, then for the plaintiff to proceed 
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But court Hut if the executor receive aſſets between the tine Wi 
will in certain the plaintiff's ſuing out the writ in the firſt action, 280 
caſes permit the P 8 3.4 — 
judgment to be the judgment of quando acciderint, the court will perni 
amended. the plaintiff to amend his judgment as to the time, 
making it a judgment as of that term when he coul 
at the ſooneſt have entered it up, unleſs the defendant 
can ſhew that in point of fact ſome injuſtice will l 


done by it in the particular caſe. Mara v. Quin, 61, 


| 3 & E. 1. 


| 
| 
| 
| 
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CHAP. XVIL 
Of Proceedings in Real Actions. 


1 TAVING ſhewn the mode of proceeding in all com- 

mon actions, and in ſome particular actions, as 
well perſonal as mixed; it may be uſeful, in the next 
place, to treat of the proceedings in ſuch rea actions 
25 are in moſt, general uſe, and in certain caſes muſt 
ſtill be reſorted to. Such as 


Sec. 1. Dower. 

Sec. 2. Partition. 

Sec. 3. Quare Impedit. 

Sec. 4. Right—IWrit of. 
xc. 5. Waſte. 
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SRcTION I. 


07 Dower. 


Dower is that part of the huſband's eſtate, which What. 
comes to the wife after the death of the huſband. 


brery wife by law is entitled to be endowed of all Who entitled 
lands and tenements, of which her huſband was ſeiſed do ft. ö 
in fee ſimple at any time during coverture, or in fee tail 
general, or as heir in ſpecial tail, and of which any iſſue, 
_ 13 might have had, might by poſſibility have 


Try ſhe ſhall be endowed, as well of lands, &c, Of what dower 
74 huſband had a ſeiſin in law, as an actual ſeiſin. all be. 

„Li. 31. a, | 
* . 8 a Li f 5 And 


292 


Muſt be actual 


Wi fc 5 


Of what 282 


To what ex- 
tent 


When to be aſ- 
ſigned, | 


DOWER. (Ch. vn. 


And a widow ſhall be endowed of all her huſband; 
lands, tenements and hereditaments, corporeal or inzy. 
poreal, unleſs there be a ſpecial reaſon to the contrary; fr 
of a caſtle built for defence of the realm ſhe ſhall not be 
endowed, nor of a common without ſtint—nor of a c. 
pyhold eſtate, unleſs by the cuſtom of the manor: and 
then it is not called dower, but her free bench, 


Where dower is allowable, it matters not, though he 
huſband aliens the land during coverture ; for ho aliens 
it liable to dower. 


She muſt be the actual wife of the party at the tine 
of his deceaſe: ſo that, if ſhe has been divorced a vn. 
culo matrimonii, ſhe is not entitled to dower. But if he 
were divorced a menſa et toro only, though it were for 
adultery, by the common law ſhe ſhould have her 
dower; yet now by ſtat, Weſtm, 2. if a woman elopes 
from her huſband, and lives with an adulterer, ſhe ſhal 


loſe her dower, unleſs her huſband be voluntarily recon- 
ciled. 


Widows of traitors are barred of dower, by ſtat 
5 & 6 Edw. 6. c. 11. (except in certain treaſons relating 
to the coin), but not the widows of felons. 


An alien widow of a ſubject cannot be endowed. 


And to be entitled to dower, the wife muſt be abo 
nine years old at the death of her huſband. 


Dower varies according to the particular cuſtom ol 
the place; in general it is a third, but if the lands br 
gavelkind, it is a moiety, | 


Dower ought to be aſſigned to the widow with" 
forty days after her huſband's death; and by law ſhe ha 
the privilege of ſtaying in the capital manſion, or ſome 

houſe whereof the is dowable, for forty days ater 
buſband's death, (the day of his death being accountt 
one, ) which is called the widow's quarantint ; during 
which time ſhe is to be ſupplied with all neceſancs 7 
the expence of the heir; and before the end thereoh 
to have her dower aſſigned her; and this privilege 
confirmed by Magna Charta, c. 7. | A wider 


evi Sec. I.] D O W E R. 293 bo 

A widow may prevent her dower, or forfeit the ſame How prevented i 
* by her own act; the firſt caſe happens, when ſhe de- or loctejted, * 
** mins the charters of title-deeds and evidences of the . 
* eſtate from the heir; in which caſe ſhe is not entitled to p 


lower till ſhe reſtores them. And the latter happens, 
when after aſſignment, the dowager aliens the land 


-* 2 
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ſigned her for dower; in which caſe ſhe forfeits her 3 
dower ipſo facto, and the heir may recover it by action by 'W 
þ the the ſtatute of Glouceſter. „ 
liens 3 


There are three things requiſite to entitle a perſon to The three thing 
dower, viz, marriage, ſeiſin, and the death of the huſ- inte. 


band, 


A woman entitled to dower cannot enter till it be 
aſſigned to her, and ſet out either by the Heir, terre te- 


— ond * nn 2 
. — A LOL NT 


* nant, or ſheriff (after recovery thereof by action) in 
pes certainty, Roll. Abr. 681. Dy. 346. Plow. 549. 
hal Brook. 18. Co. Lit. 34. a. 37. a. b. 


Tenancy in dower, or an action ſor dower, ſeldom Action of dower 
happens at this day, dower being generally barred by a — 2 * 
ſanture (as regulated by the ſtatute of uſes, 27 Hen. 8. * TEM 

c. 10.) made upon preconcerted marriages, or where 


the eſtate is conſiderable. 


But where it is not barred by any marriage ſettlement, 

if the heir or his guardian do not aſſign the widow her 

doxer within the term of quarantine, or do aſſign it 

unfairly, ſhe has her remedy at law, and the ſheriff is 

appointed to aſſign it. 

If the heir (being under age) or his guardian, aſſign Ofthe writ of 
more than ſhe ought to have, may be afterwards Þ 4 — 
died by writ of admeaſurement of dower. Co. Lit. 34. : 


There were five kinds of dower; 1. Dower de la pluis Ol the different 
kal, which was aboliſhed with the military tenures, a6 


ber 2. Dower by the common law. 3- Dower by particu- 
nted lor cem, as that the wife ſhall have more than a third 
ring ir lels or the whole. 4. Dower ad oftium ecclehe. And 
eg 1 f Dower ex oſenſu patris, which is only a ſpecies of the 
f, 1 ll. But the only uſual ſpecies of dower at preſent ſub- 


ing, is dower by the common law z in treating of 
nic ve vl confer * 
U3 A. The 


DOW ER. 


A. The Proceſs in Dower, 
B. The Appearing, Counting, &c. tis 
C. The Demanding a View, 10 
D. The Pleadings. 0 
E. The Judgment both by Default and Fin eu 


A. Of the Proceſs in Dower, 


* 


* 


Different writs Dower may be recovered by qurit of dower unde ni 1 
in dow er. habet, or by writ of right of dower. The latter is pro de 1 
fd per when the wife has already dower of part in th anot 
ſame ville: for then ſhe cannot have a dower und: ni 
habet, againſt the ſame tenant, Cam. Dig. tit. Dowe, A 
which is only when the whole is withholden. 1 
Of the unde ni! The writ of dower unde nil habet may be ſued inthe l 
haber. Common Pleas, or in the county by ju/licies, or upon : ſum 
ſpecial cuſtom 7 plaint; but it is uſually commenced i ſam 
the Common Pleas. | A 
A precipe muſt be made out for the original wri, eept 
which is in the following form: J 
« Berkſhire, to wit. Command E. F. that juſtly, & 
« he render to Ann B. widow, who was the wife of Job! 
% B. her reaſonable dower, which falleth to her out « 
| « the freehold which was of the ſaid John B. heretofore * 
| « her huſband, in the pariſhes of O. P. C. and l. « th 
| cc whereof ſhe nothing hath, as the ſays. 8 1 
| « Returnable in eight days of th as 
« Purification of the Bleſs « ha 
| « Virgin Mary.” « of 
"re 
For forms of the original writ, vide the books of & i, 
tries, &c. | | 
The writ was, Command B. that he ns v 
enable doxyer of lands, &c. late of C. her ; 
| becauſe the writ did not ſay, Command B. that C he 
| 
| 


* 
<2 


= DO.WBR.” 
2, Car. 217. 


| When the origina/ writ is obtained, the proceſs upon 
tis a ſummons, which is to be ſerved upon the tenant or 
upon the land: after which, fourteen days before the 

m thereof, proclamation muſt be made of that ſum- 
mons on a Sunday, at or near the moſt uſual door of the 
church or chapel of the town or pariſh where the lands 
lie; and that proclamation muſt be returned, together 
with the names of the ſummoners, purſuant to 31 Eliz. 
c. 4. for without it no grand cape can be awarded, but 
an alias and pluries ſummons. 


The proclamation, by the ſtatute 31 Eliz. ought to 
be made at the pariſh church door, though it be in 
mother county than where the land lies. Cro. Eliz. 472. 


At the return of the ſummons, defendant may caſt 


an eſoign. 


If the tenant caſts an -e/oign, at the return of the 
2 it muſt be entered upon the eſoign-day of the 
return. | | 


And if no gſeign be then entered upon the day of ex- 
ceptions, the defendant may enter a ne recipiatur. | 


The return by the ſheriff is in this form : 


' hn Doe, 
“ Pledges of proſecuting | Richard Roe. 


*T hare commanded the within-named and at 
" the great and common door of the pariſh church of 
1 within written, upon the Lord's day, (to wit,) 
*on the day of within written, imme- 
* diately after divine ſervice and preaching ended, I 
are made public proclamation according to the form 
" of ehe ſtatute, and as this writ itſelf commands and 
"requires, 

* dummoners of the within-named z W. W. Eſq, 
"EF. R. 8. and T. W. ſheriff.” 


Upon the return of the ſummons, if the tenant does 
te Focal or caſt an gſoign, or if an eſoign is caſt, and at 
Uy given by adjournment of the eſo:gn, the tenant 
v4 ED does 
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does not appear, the next proceſs is the writ of gu 
cape, But then, before the grand cape illues, the (, 
mandant ſhall make her demand, for no certainty 

pears before the demand made. Brook. 96. * T 


The writ of grand cape commands the ſheriff to ſvip 

the third part of the lands, & c. demanded ; or, if 6; 

ſame are gavel/hind, to ſeize the moiety, & c. by the view vg! 

of two honeſt and lawful men of the county, and u 
ſummon the tenant, &c. 


For the form of the writ, vide the books. ati 

| tu 

Alias grand If. the ſheriff does not return the writ, an alia: gr mr 
e. cape goes, at the return of the grand cape : and if the di 


tenant alleges, that he was not able to come, it doch 
not ſave his default. R. 3 Leon. 2. 


So, if nulla tenementa, &c. be returned, a tefatum grard 
cape ĩſſues. | 


If the ſheriff executes the writ, the return is in thi 
form; 


Sheriff's return ( By virtue of this writ to me directed, on the 
« day of January, in the year within written, I hare 
c taken into the hands of our lord the king, by the view 
« of A.B. and C. D. honeſt and lawful men of ny 
c county, the third part of the lands and tenements 
« within mentioned, with the appurtenances, as | an 
« within commanded, | 


* Syummoners of the within- named? W. W. Eq. 
1 E. F. R. 8. and T. W. ſheriff,” 


_ waging If the tenant hy 7% he may wage his law d 
2 nom ſummons, &c. he does not wage his law, tber 
ſhall be final judgment againſt him, Com. Dig. 5 1% 

240. . 


— no In dower of lands in L. M. and N. hol ſheriff 71 
quired in mak- 4} foes of proſecuting A. B. C. D. and the names 

by | fummoners E. F. G H. and that after the ſummon male 

and fourteen days and more before the return of it, at th un x 

uſual church deor of L. where part of the land; lo 

fuch a Sunday aſter ſermon ended, be 5 


T DOWER: 


;ned, all and ſingular the things contained in the vurit, 
be proclaimed according to the form of the flatute in that 
; made, and indorſed his name to the return. To which 
\ exception was taken, becauſe proclamation was not 
nde at all the church doors; but per Cur. proclamation 
any one of them is ſufhcient ; but the return was 
id ill; becauſe, he ſays, he had proclaimed all and 
noular the things in that writ contained, without ſay- 


g what. Hob. 133+ 


Motion was made to ſet afide the grand cape, procla- 
ation not having been made fourteen days before the 
turn of the ſummons, according to the 31 of Eliz. the 
immons was returnable on the morrow of All Souls, 
the proclamation was made the 27th October, which 
2s but ſix days before the return. The court made a 
ule to ſhew cauſe, which was afterwards made abſo- 
te, no cauſe being ſhewn. Barnes, 1, 


B. Of Appearing, Counting, &c. in Dower. 


If the tenant appears upon the ſummons, &c. he may 
uch the heir to warranty. 


Or if the tenant appears upon the ſummons, or on the 
djournment of the ſoign, or if he appears at the return 
it the grand cape, and the defendant releaſes the de- 
lt, the demandant ſhall count upon her writ, Co. 
it, 271. a. | 


The count ſhall be of a third part of ſuch a meſſuage, 
Kc, forif it be of three meſſuages, & c. where there are 
reral, and three is the third part of all, it is bad, 
Lev. 169. But Quære, if it cannot be amended ? I. 


lf dower is demanded of lands of the nature of ga- 
klin it muſt be of a moiety dum ſola et cafta ; for if 
de plaintiff demands a third part, it is a good bar that 
e ld is gaveſtind. 1 Leon. 133. 


82 * may be given by the ſheriff, and therefore of a ſeribed. 
I. d part of three tenements is bad. 2 Mod. 355. 
* Dower 


The count muſt deſcribe the lands ſo certain, that How lands de- 
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| Dower does not lie de tenemento, being too indefniy, 
Ld. Raym. 1384. 


| ow partes If the demandant is not named, as que fuit 

| named thereid. - the firſt part of the writ, it is bad; 57 7 
| | the lands demanded are called terras B. quondan un 
| | | ſui. Cro. Jac. 217. = 


The tenant, after appearing to the grand cape, returns en 
able the third return of term, obtained a rule, on ns. 
tion, to ſhew cauſe why he ſhould not have an inga. 
lance, which, at hearing, was diſcharged. Et p Cu. 
| In dower unde nil habet, or any other real action, an in. 
| parlance is not to be given: efſoigns are a ſufficient de 
lay. Real actions are not within any of the rules d 
court concerning imparlances. Barnes, 2. umn 


| C. C. Of Demanding a View in Dower, 


When the demandant has counted, the tenant may 
demand a view of the lands demanded. Co, Ent. 17;.a 


Or if dower is demanded of a rent, he may demand 
view of the land out of which it iſſues. 


"Rp By ſtatute Weſtm. 2. 13 Edw. 1. c 48. the tenatt 
— . mall not have a view, if - huſband of the demande os 
aliened to the tenant himſelf, 2 Inſt. 481. 3 16 
169; or if the huſband died ſeiſed; or if a pn 
writ of the demandant abated by. a plea, which ar 
upon the view. And if the tenant demands a wer 
when it is not allowable, the demandant may counter 
lead; as if the demandant's huſband died ſeiled, 
Clif, 299. Raſt, 231. 3 Lev. 168. 


The counter plea in ſuch caſe, prays, that the i 
may be excluded. Vid more of the view in dovth 
wed what pleas may be had after. Com, Dig. 5 vol. 250 ho bil 
(and tit, Abatement, J. 25.) tara 


j | 
Ll 


There are ſome pleas wh 


DO WER. 


D. Of Pleading in Dower. 


nent, as ancient demeſne. That the defendant took 


jury, upon an iſſue 
enn, 2H, Blac. 


and pending the writ; that her huſband was at- 
— ND ; or non tenure of part ; that he holds 
intly with A. not named. 


As to pleas in bar, there are ſome which admit the 
mand, others which deny it. 


Of the firſt ſort are the pleas of tout temps prift, and 
this is pleaded on the firſt day of the return of the 


ummons, it will excuſe damage, Co. Lit. 32. b. 


Fo the heir may plead detainment of charters and 
ut temps priſt fi, & c. Raſt. 224. b.; or detinue of charters 
to parcel, Salk, 100. 


Thoſe pleas which deny the right, are ne unques ſeiſie 
drwer ; that demandant was under age dowable 
ut the huſband of demandant is alive; an elopement 
jy demandant during coverture; or a divorce @ vinculo 
trimonizz or that demandant had a jointure; or 
at the huſband, or huſband and wife, levied a fine, 
nd demandant made no claim within five years; or 
t the huſband ſuffered a recovery ; or tenant may 
lead that lands were aſſigned for dower by the heir, 
de.; that there was a demiſe for years * us cover- 
ure, rendering rent, and pray, that demandant may be 
ndowed of the reverſion and rent; or that demandant 
Jas releaſed her dower to the tenant of the freehold ; 
Nt ne ungueſ accouple in lawful matrimony : upon which 
ler a writ goes to the biſhop for his certificate of the 
urriage, and it is tried by the certificate. 

but if the marriage took place in a country where 
Þo bilbop has 2 juriſdiction as ordinary, (as in caſe of a 
mme in Scotland,) there the trial cannot be by the 
ilcate of the biſhop, but the fact may be tried by a 


Joined between the parties : other- 


ile there would be a failure of juſt 


159. | 


ice. MUderton v. 


For 
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ich may be pleaded in abate - Of the pleas in 
abatement. 


In bar. 
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DOWER. (Ch. vn 


For pleas, and the replication to pleas, vid: | 
Bac. Abr, &c. . Com by 


An iſſue was joined upon ne unques accouple, &e. 10 
a writ awarded to the biſhop ; he returned the evidey 
before him to prove the marriage, which appeared ix 
ficient, but did not poſitively return, that the pan 
were lawfully married. Plaintiff moved for judgney 
upon the return, but the court refuſed it, alloviy 
Plaintiff to move again; giving notice of the mom 
that the other fide might have an opportunity of & 
puting the ſufficiency of the return. The return w 
afterwards amended, and the fact certified inſtea a 
the evidence, and plaintiff had judgment. Bares, 


On the plea of ne unques acrouple, and the iſſue they. 
upon, a writ was awarded to the biſhop ; who ceriife 
that ſhe was accoupled in vero matrimonio cum pr edi 
B. fed clandeftino et quad B. & E. ¶ demandant ini 4 
menſæ participatione mutuo cohabitaverunt uſque ad mme 
prædict. B. and judgment was thereupon given for tle 
demandant. On which, error was brought, and ins 
alia it was aſſigned, that there was neither day nor plat 
of the marriage mentioned in the certificate; but 
the court held it not material or iſſuable, becauſe th 
certificate from the biſhop is concluſive. That the c. 
tificate is not good, becauſe it did not anſwer to tit 
words of the iſſue. * Ne ungues accouple in loyal matrins 
* nie q for that it was a true matrimony, and that they 
lived together at bed and board, is but argumentatn 
that they were /egitimo matrimonio copulati ; but tit 
court diſallowed the exception alſo: for vero matrinimh 
though clandeftino copulati fuerunt, is as good as HA 
matrimonii, and have all one intendment ; and thougat 
be clandgſtino, yet it doth not vitiate the marriage“: 1 
when it is added, chat tori et menſe participation ale 
bitaverunt, & c. this proves they continued as bub nant 
and wife during his life, and therefore it is not '0 be 
queſtioned now. Judgment affirmed. Cro. Jac. 35. 
Brook, 54. Dyer, 313. Co. Lit. 33. 9 Co. 19. 


The plea of ne unguet accouple in lyal motrin 
which is the only plea whereby the lawfulneſs of a f. 


ui the Marriage Ad, 26 Geo, 2. c. 33- fince this a | ü 
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+ can be put in iſſue, is only to be pleaded in a real 
Therefore the certificate of the ordinary is not 
neceſſary in any perſonal or mixed action. 


; 
Ih. 
this day 
. 437+ 1 Lev. 41. 


ed (uf x 
* C. Of Judgment in Dower. E. 

[omen 

lowing 1. Of Judgment by Default. 

vr | | 

of dif If the tenant appears and makes default in the ſame It default be of 
n 1 an there ſhall be final judgment againſt him. fame ter. n. 


Saund. 46. 


Or if he confeſſes the action, or ml dicit, or nen ſum 


ther, {rmatus, there ſhall be judgment thereon, 

rihel f 

e. But if the tenant makes default in another term, a If in another 
ton 4 it cape ſhall iNue. 2 Saund. 46, And if he cannot term. 


e his default upon the petit cape, there ſhall be final 
ugment againſt him. 


n 

Place do if the tenant pleads that the huſband is alive, and 
; but demandant, at the day for trial, is ready with her 
ſe th vofs, there ſhall be Final judgment againſt the tenant 
e 7 he makes default. 2 Inft. 80. 

0 the 


I the demandant is not preſent with her proofs, ot the 


trims 
t the ere ſhall be a petit cape awarded. ape. 
tate 


do if the tenant makes default at the trial by jury, 
ere ſhall be a petit cape againſt him; and if he does 


zum * ſave his default, there ſhall be jina/ judgment 
uga rink him. 

; and 

(tht 00 there ſhall be judgment by default, though the 
(bao n is an infant. Cre. Jac. 111. 


ln dower againſt an infant, he made default upon the How if infant 
od cope returned: and it was held per tot. Cur. that de tenant. 
nent ſhall be given upon the default; for the in- 

it all not have his age in dower, which being but 

i life, demandant may be totally defeated by his fre- 

lent defaults though ſome of the books ſay, that if 

rent be given upon the grand cape before appear- 

| ance, 
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ance, this is error: ſecs, if he a b i 
and after loſeth by Ld: for then, if wn default h 
in the guardian, he ſhall recover againſt him in a wh 
of diſceit; but other books doubt if the infant ſhall m 
have his age in dower: however, the other ſeen 
the more reaſonable opinion. Cro, Jac. 111. 992, K 
Moor, 1148: &c. 


1 
Of the opera- = On error to reverſe a judgment in dower, at fr ape 
tion of the petit grand ſeſſions in Wales, it appeared by the record, thy reda 


, and 
DN be — the tenant appeared at the return of the ſummons | 


the proceeding. day was given over; and then came by attorney, and ſod 
nothing in bar. Whereupon it was conſidered, that the tin 

part of the lands aforeſaid, ſhould be taken into the hand i 

our lord the king; and upon day given ad aud. judicim, 
judgment was given, that the demandant do recorer, 

he error aſſigned was that they ought not to har 

awarded a petit cape, becauſe, as defendant appeardl 

they ought to have given judgment on the mil dict; iu 

the petit cape is always upon default after appearance, ud 

is only to anſwer the default, as the grand cape is befor 
appearance, to anſwer the default and demand. Bu 

this was held to be no error, being only an awarding d 

more proceſs than was neceſſary, and it was of adm 

tage to the tenant by delaying the demandant. And 

per Twyſden, if erroneous, they might now give jug 

ment upon the ni dicit in this court. Vent, 60, 2 auth 

7. 46. 50. 5 Keb. 450. &c. - | 


In dower, the tenant at the day of taking the inquely 
after the jury had appeared, and before they were ſuom 
made default, and a petit cape was awarded; and tf 
tenant at the day in banco informed the court, that l 
was but tenant for life, and the reverſion in one A. wit 
at the day in banco ought to be received ; and the coun 
appointed him to. plead his plea at the return of i 
petit cape, before which time his appearance ſeems 10 

| Brownl. 126. | 


The demandant upon judgment by default, after 
grand cape, ſhall have no damages upon the 1nquiii 
found, if there was no notice of executing the um 


inguiry. 3 Lev. 409. 


2.0 


* 
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\ 0f ful Judgment, Writ of Inquiry, adi, Bs 


The final judgment in dower is, quod querens recuperet Final judgment 
enam de tertia parte tenementor. petit.; or if it be of what. 
gaveltind lands, quod recuperet ſeiſinam de dimidio, &&c. 


SIR» © = \ 
S 


Kur -- 


rs". x - 8 = T „ 


And by the ſtat. of Merton, 20 Hen. 3. c. x. Si re- 
cuperaverit tenementa de quibus wir obiit ſeiſitus, tenens 
„lat damna, viz. valorem dotis tempare mortis viri 
uſque ad diem, quo per judicium curiæ, ſeiſinam ſuam recu- 
geraverit, 


And therefore after judgment for ſeiſin, and Habere Of the damages 
vis ſeiſnam awarded, if the demandant makes a ſug- and writ of in- 
geſtion upon the roll, that her huſband died ſeiſed, Oe" 

there ſhall be a writ to inquire what damages. 1 Ley. 

38. Clift. 302. 
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And upon return of the inquiſition, there ſhall be judg- 
ment quod recuperet valorem, and her damages. Or the 
jury who try the iſſue may alſo inquire of the value and 
damager, Or the demandant may remit the value and 
demagrr, and have an habere ſeiſinam immediately. 
Town, J. 100. 


LA PTETASSSaLREASR 


Though the ſtatute ſays only, that ſhe ſhall recover 
damages to the time of the judgment ; yet if ſhe obtain 
judgment by default, upon a writ of inquiry, the jury 
may give her damages to the time of the inquiſition, 
unleſs ſhe were in poſſeſſion before by virtue of an exe- 
eution awarded upon the judgment by default. The 
Jury may afſeſs damages beyond the revenue, for ſhe 
my have ſuſtained more. 1 Leon. 56. 


Damages in dower, by the ſtat. of Merton, extends 
puly to lands whereof the huſband died ſeiſed ; and 
Merctore, if the jury do not find that he died ſeiſed, 
Julement for damages. will be reverſed, They muſt 
fe too, of what eſtate he died ſeiſed, viz. an eſtate in 
ſ*, or in tai / ; for if the huſband alien, and take back 
a clizte for life, the wife ſhall recover dower, but no 


kde jury find the huſband died ſeiſed, they muſt find 
ume when, the annual value of the land, and damages 
| on 
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on account of the detention and coſts; but if they find gn 
the huſband was ſeiſed, but did not die ſo, then * 
coſts or damages, but only the value of the land: fe tha 
damages are only given by the ſtatute of Merton, wher tha 
he died ſeiſed; and the ſtatute of Glouceſter, gives coſt dea 


only where the plaintiff recovers damages. 2 Saund. J to | 


The reaſon why the jury are to find the value of th har 
land in caſe the huſband died ſciſed, is, that the om 1 
may give damages purſuant to the ſtatute of Mens, 
from the death of the huſband, to the time of the judp 
ment. Aud if the heir fell to J. S. and the widow n. at t 
covers her dower againſt him, he muſt pay the who 
meſne prefits, from the death of the huſband, though te 0 
have not himſelf been half the time in poſſeſſion. She by 
is entitled by the ſtatute, and can recover only againſt / 
— 85 Brown & Us. v. Smith, Hil. 25, 20 Cu. 2 quil 

S b. 


1 Damages muſt be after demand of dower ; for the 
nd. heir is not bound to aſlign till demanded. But unleh land 
the heir plead tout temps priſt, he ſhall not take adm. 
tage of the widow's /aches in not demanding; and 
though he pleads tout temps priſt, yet ſhe ſhall recor 
damages from the ze//e of the original, to the executin 
_—_— of the writ-of inquiry ; but if the heir aſſign dower, and 
widow accepts thereof, ſhe loſes her damages. 0. 


Lit. 32. Kent and Kent, Mich. 1733, B. K. Ia a 
Yeo, I4 Geo. 2. B. R. be ſe 


1 in- Upon a trial at bar, the iſſue was, if there was a 
mand of dower to entitle plaintiff to damages; ſhe 
proved an actual demand of the heir who was an infant « 

and the court held that dower was demandable of tie 

heir, though under fourteen ; and that the not aſlignny a" 

of dower, though the infant did not refuſe to doit, but my 

was prevented by his guardian, was a refuſal in law fub- 

ficient to entitle plaintiff to damages. Corjellis v- (ar 

fellis, Hil. 29, 30 Car. 2. C. B. 


From what time On execution of a writ of inquiry of damages, ® * 
co mbattime jury found for damages the value of a third of e 1 
given. from the time of the huſband's death, till the day of | 
inquiſition, without any deduction for hf, bun. 


land tax, repairs, and chief rea,) and for coſts 


de. 11 DO W ER. 


gie the amount of the attorney's bill for a demand- 
ant, upon his evidence that it was a reaſonable bill, and 
that he expected it from his client. The court thought 
chat the value of the third of the profits run ſince the 
death of the huſband, ſhould have been computed only 
to the time of awarding the writ of inquiry, and not to 
the day of the inquiſition 3 that an allowance ought to 
hare been made for reprizes z the words of the writ are 
(ultra repriſas ) 3 and that the attorney's bill to his client 
was the meaſure of coſts. The inquiſition was ſet aſide, 
and a new writ ordered to be executed before a judge 
t the next aſſizes, on payment of coſts. Barnes, 234. 
Uli the jury ought not to have given common coſts 
a5 one ſbilling, and the reſt allowed as coſts de increments 
by the prothonotary ? But it has been ſaid, that if the 
jury give damages a morte viri, to the time of the in- 
quiſition, though it is aſter the judgment, it will be 
god. R. Leon. 56. 


80, though they give damages beyond the value of the 


Value or damages are only recoverable in dower, unde 
ail habet. Co. Lit. 32. b. 


The writs of n and inquiry of damages are blended 


in one writ, 


te ſerered, the ſheriff ought to aſſign her the third part 
by metes and bounds: and if the ſheriff does not return 


ae aligned by name, or ſuch a manor which is known 
and certain, in lieu of dower of other manors. Perk. 
414, Rol. Abr. 682. Co. Lit. 34. Bendl. 87. But 
u alignment, though in a different manner by conſent 
1 good. Cro. El. 310. Rol, Abr. 


Ha woman be dowable in three manors, and accepts 
ofthe heir one of thoſe manors, in lieu of dower in all 
good, though againſt common right, 


, 4 18 
gs her but, the third part of each manor, Roll, 


Vet, II, X But 


if dower is demanded of /ands, or of things that may 


ſeiln by meter and bounds, it is ill, unleſs cloſes certain ſeiſinam. 


305 


on writ of 
habere facias 


How if de- 


mandant 


or icnant die 


ings. 


ſheriff returned that he had aſſigned to the demand 


during proceed. and meſne profits, Salk. 25 2, 


But to a writ of habere facias ſciſinam, the ſheriff em. 
not return that he delivered the demandant one, infey 
of a third pars of the three, in recompence of her donn 


Upon the recovery of dower, and ſeiſin awarded, ty 


her dower of a houſe, the third part of each chanky by u 
and had chalked it out to her. And this return wy 4 
held an idle and malicious return, and he was com f af 
mitted for it, as in ſuch caſe, he ought to have aſhenel wr 
her certain chambers, or rooms thereout. Palm, 26; 
The ſheriff was committed, for refuſing to make n 
equal allotment of dower, and taking 60 J. of demand lain 
ant to execute the writ, and the court ordered an is 
formation againſt him for it. 1 Keb. 743. 


If dower is demanded of meadow, paſture, dt he d 
the ſheriff may aſſign all meadow, &c. for dowe, vr (i 
R. Mod. 12. 19. 


A woman recovered dower, had a writ to the her 
w © returned that he had delivered 84 acres to th 
demandant of the land mentioned in the writ, Aft 
a ſci. fa. was brought, ſuggeſting that 60 acres of tit f 
aſſigned to her - the ſheriff were a ſtranger's, cu 
mentioned in the record, and therefore ſhe ought v 
have a new diviſion. The tenant ſaid, that the other 
24 acres were parcel of the land recovered, and that ſi 


had entered and accepted the 24 acres; and upon d- * 
murrer it was adjudged, that ſhe was barred by tbe 
tance and entry into the 24 acres. Moor, pl. 16 
928. Dy. 91. in margine. 5.0 
| 0 
Dower was brought de fertia parte of a will, li. 5 
houſe, &c. and judgment was to recover the third .C 
in /eparalitate per metas & bungdas. And this judgne 0 
was reverſed upon error, for it ought to have be 
the third part generally; for if per metas & lu 
none can make uſe of it. Lev. 181. 2 Keb. b. 0 


If demandant dies before writ of inquiry exec 
her adminiſtrator cannot bring a ſc. fa for the dmg 


go, if tenant dies after judgment and writ of iin 
recuted, the demandant cannot bring a /c:. fa. for 
inquiry of damages, after the death of the tenant, againſt 
dis heir or tertenants. 3 Lev. 275. 1 Sid. 188. 


By 16 & 17 Car. 2, c. 8. execution ſhall not be ſtayed hs nog be 


yy writ of error, upon any judgment after verdict, unleſs 
laintiff become bound to pay damages and coſts in caſe 
if 2firmance, or plaintiff diſcontinue or be nonſuit ; and 

writ ſhall ifſue to inquire of meſne profits, and da- 
ages by waſte done after the firſt judgment. Stra. g71. 


Judgment in dower ſhall not be ſtayed by error, if 
Jaintiff in error doth not enter into recognizances to 
ay damages and coſts. Carth, 134. 


If judgment be affirmed in dom. proc. and coſts given, 
e demandant may bring an action on the recognizance 
or ſuch coſts, without ſuing out a writ of inquiry, 
nd, 153. 
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Partition. 


8. Of the Intent and Operation of Statute 
e. 3 * | 

5. Of the Proceſs by Writ of Partition. 

Ofthe Declaration in Partition. 

D. Of the Pleadings in Partition. 

Of the firſt Judgment in Partition: And 

ne of the Writ de Partitione faciendd, 
g | 


Of the ſecond or final Judgment in Partitions 
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I. 


Of the intent 
and operation 
ot the ſtatute 
8&9 W. 3. 


Kew proceed - 
ings under the 
ſtatute. 


PARTITION. ſc un 


A. Of the Intent and Operation of the Stay 
8&gW.z. 


By the common law, foint tenants might agree to male 
partition of the lands, but one of them could not compel 
the others ſo to do; for as ſuch eſtate is originaly 
created by the act and agreement of the parties, dt 
law would not permit any one or more of them 9 
deſtroy the united poſſeſſion without a ſimilar univeri 
conſent. Whereas by the common law, coparcens; 
were compellable to make partition, if any one of then 
choſe to ſue out a writ of partition. But now by the 
ſtatutes 31 Hen. 8. c. 1. and 32 Hen. 8, c. 32. Yin 
tenants, and tenants in common, as well as coparceneri ar 


compellable by writ of partition to divide their lands *4 
and the ſtatute of 8 & W. 3. has only provided a « 
eaſier method of carrying on the proceedings by de fp 
writ of partition, than was uſed at the common lau, « q 
« n 
By the ſtatute 8 & 9 W. 3. c. 31. which is intitle, 49 
« An act for the eaſier obtaining partition of lands in 1 
« coparcenary, joint-tenancy, and tenancy in common; « fþ 
after reciting, that Whereas the proceedings upon ur 4n 
« of partition between coparceners by the common lav 50 
« or cuſtom, joint-tenants, and tenants in common, at ul 
« found by experience to be tedious, chargeable, a 4 
© oftentimes ĩneffectual, by reaſon of the difficulty d tu 
«+ diſcovering the perſons and eſtates of the tenants d far 
c the manors, meſſuages, lands, tenements, and ber- * ſoc 
« ditaments, to be divided, and the defective or di- « tit 
© tory executing and returning of the proceſs of ſun * a0) 
% mons, attachment, and diſtreſs, and other impeds | me 
ments in making and eſtabliſhing of partitions, a 
« reaſon of which divers perſons having undi the 
« parts, or purparts, are greatly oppreſſed and pi 
« ;udiced, and the premiſes are frequently walted wud , 


deſtroyed, or lie uncultivated and umnanured, fo. 
« the profits of the ſame are totally, or in a great fr 
.** ſure loſt ; for remedy whereof, it i- ena&ted, Thi 
« aſter proceſs of pone, or attachment returned " 
«- writ of partition, affidavit being made by any c! 
« perſon of due notice given cf the ſaid writ of paſt 


« tion to the tenant or tcuants to the 1 


PARTITION. a 


Il Sec, II.] 
« copy thereof left with the occupier, or tenant or 
ute « tenants z or, if they cannot be found, to the wife, ſon, 
« or daughter (being of the age of one and twenty 

| «t years or upwards) of the tenant or tenants, or to the Of the afidavie 

EY « tenant in actual poſſeſſion, by virtue of any eſtate of notice of 
| « of freehold, or for term of years, or uncertain in- writ oi parti- 
15 « tereſt, or at will, of the manors, lands, tenemente, or 

ſy « hereditaments, whereof the partition is demanderl 

i to « (unleſs the ſaid tenant in actual poſſeſſion be de- 
ll « manded in the action) at leaſt forty days before the 
* « day of the return of the ſaid pore or attachment; if 
* « the tenant or tenants to ſuch writ, or any of them, 
the « the true tenant of the meſſuages, lands, tenements, 

Part « and hereditaments as aforeſaid, ſhall not, in ſuch caſe, 

1 6 evithin fifteen after return of ſuch writ of pone or Of the time of 
=" « attachment, cauſe an appearance to be entered in ſuch *FP**3n-<. 
10 « court where ſuch writ of pore or attachment ſhall be 
the « returnable ; then, in default of ſuch appearance, the Proceedings in 

« demandant having entered his declaration, the court fault thereof. 
« may proceed to examine the demandant's title, and Of examining 
tld « quantity of his part and purpartz and accordingly as — 
ls in « they ſhall find his right, part and purpart to be, they * 
on? « ſhall for ſo much give judgment by default, and 
110 « award a writ to make partition, whereby ſuch pro- 
Ihe « portion, part and purpart, may be ſet out ſeverally: | 
* « which writ being executed after eight. days notice to the and c rectins 
ul * acupier, or tenant or tenants of the premiſes, and re- —— pa 

yy of „turned, and thereupon final judgment entered, the 
ts 0f * ſame ſhall be good, and conclude all perſons what- 
ben⸗ * ſoeyer, after notice as aforeſaid, whatever right or 
dil * title they have, or may at any time claim to have, in 
ſunt * any of the manors, &c. mentioned in the ſaid judg- 
el ment and writ of partition, although all perſons con- 

5 U cerned are not named in any of the proceedings, nor 
melde title of the tenants truly ſer forth,” 


I/ (8. 2, Provided, that if ſuch tenant or other ſhall 
n one year after judgment entered, or in caſe of in- 
ſay, corerture, non-ſanity, or abſence, within a year 
alter ſuch inability determined, ſhew a good matter in 
ba of ſuch partition, & c. the court may ſet aſide ſuch 

ment; but if the ſame is confirmed, the party ap- 
Rang pays coſts, 
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execution of the judgment in partition, the under. 


Writ how ſued 
out. 


Form thereof. 


By. cc. 3. No plea in abatement ſhall be admitted o 
received in any ſuit of partition, nor ſhall the ſame h 
abated by reaſon of the death of any tenant, 


By ect. 4. If the high fheriff cannot be preſent at the 


ſheriff, in the preſence of two juſtices, may proceel 
therein—And in caſe ſuch partition be made, returnes 
and filed, the tenants, before diviſion, are to temat 
tenants, under the ſame conditions, and the landlord, 
&c. are to make good to their tenants the ſaid pans y 
before partition made. 


By ſect. 5. The ſheriffs, under-ſheriffs, &c. are t 
give due attendance to the execution of the writ of par 
tition, and in cafe the demandant does not pay the fee 
to the ſheriff, &c. then the court ſhall award them, & 


The above aQ was made perpetual by the 3 & 4 Am, 
e. 18. ſee. 2. 


B. Of the Writ of Partition, &c. 


Since the above ſtatute, partition has been uſually 
made by writ ; before which ſtatute it was done either 
by writ, commiſſion, or conſent, and was in many cas 
liable to be defeated. 


By the ſtatute 31 Hen. 8. c. 1. joint-tenants, and 
tenants in common, or in right of their wives, at 


compellable by zwrit to make partition. 


To proceed to make partition, according to this i 
tute, the demandant or demandants apply to the court 
of Chancery, and ſue out an original urit, which 151 
this effect: 


« GEORGE the Third, by the grace of God, 
Great Britain, France and Ireland king, defender 
the faith, and ſo forth. To the ſheriff of 
greeting: If A. B. and C. D. ſhall give you _—_ 
« that their ſuit ſhall be proſecuted ; then ſummon, * 
« pood ſummoners, E, F. that he before our juſtices x 


* Weſtminſter, on the morrow of All Souls, to I 
« vyhereſole, 


« wherefore, whereas the faid A. B. C. D. and E. F. 
« hold together, and undivided, the manor of 

« with the appurtenances, and fourteen meſſuages, twelve 
« cottages, 2 barns, three dove-houſes, four flables, 
« thirteen gardens, two hundred acres of land, two undred 
« acres of meadow, I hundred acres of paſture, two 
« hundred acres of wood, one hundred acres of furze and 


« heath, two hundred acres of moor, one hundred acres of 


« buſby ground, one hundred acres of marſh, one hundred 
« acres of broom, twenty acres of land covered with water, 
« pounds rent; common of poſture for all manner 
6 of cattle, court-leet, courts baron, view of frank-pledge, 
« profits and perquiſites of court, free warren, free chace, 
« free fiſhery, goods and chattels of felons, fugitives, out- 
« laws, and thoſe which are put in exigent, deodands, 
« chattels waifed and effrayed, with the appurtenances, 
in the pariſhes of and of which 
« the ſaid E. F. denieth partition to be made between 
« them according to the form of the ſtatute made and 
« zrovided ®, and unjuſtly permitteth not the ſame to 
« be done, and contrary to the form of the ſaid ſtatute, 
« 23 they ſay; and have you there the ſummoners, and 
« and this writ. Witneſs ourſelf at Weſtminſter, the 
« day of in the nineteenth year of our 


Upon this writ the ſheriff ſhould ſummon the tenants, 
and upon the return thereof, af/icavit of the ſervice of 
ſuch writ ſhould be made according to the ſtatute, to 
tus effect: 


A. B. and C. D. demandants, 
* Between . E. F. tenant. 


J. M. and O. P. of 
0 of ſeverally make oath, and ſay, that they 
* the ſaid deponents did, on the day of 
in the year of our Lord 1795, ſerve the 3 
L. H. tenant, with the writ of partition in this cauſe, 
* by delivering to and leaving with the ſaid E. F. a 
4 copy of the ſaid writ, and acquainting him with the 
5 contents chereof; and theſe deponents did, on the 

ſaid day of in the ſaid year of our 


aue © according to the cuſtom of England,” if parceners by 
R 4 « Lord 


Summons 
thereon. 


officers to the ſheriff Affidavit ac- 


cording to 
ſtatute. 


{ 
. 
: 
4 
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Now ferved. 


How teſted. 


Time of ſervice. 


4 Lord 1795, deliver to and leave with P. Q. R. &. . y 
« Kc. the occupiers of the meffuages, lands, and tere. 
« ments, in the ſaid writ mentioned, a true copy d 
<« the ſame writ, 


« Sworn,” &c. 


Upon default of appearance in court, the demandiny 
8 ſue out a pone or attachment, which is to thi 


« GEORGE the Third, &c. To the ſheriff of 


« greeting: Put by ſureties and ſafe pledges E. f. d and 
6 that he be before the juſtices at Weſtin ma 
4e ſter in eight days of St. Hilary, to anſwer A. B, ad (ip 
« C. D. wherefore the ſaid A. B. C. D. and E. F. bod Wi 
4 together and undivided the manor of with th bet 
% appurtenances, Qc. [as in the writ], of which the fail in; 
« E. F. denieth partition to be made between then, _ 
« according to the form of the fatute in ſuch caſs nt the 
„and provided, and unjuſtly permitteth not the (an: by 
© to be done; and to ſhew wherefore he was not i the 
« our court before our juſtices at Weſtminſter, on the * 
6 morrow of All Souls laſt paſt, as he was ſummonet; | del 
« and have there the names of the pledges and tli to | 
6 wok. | the 
« Witneſs,” &c. = 
This writ ſhould be ſerved in the ſame manner asthe ar 
writ of partition was, and the parties ſhould be informel * 
of the contents. ho 
The gane ſhould bear teſte on the quarts die jof d N 
the return day of the writ of partition, and there mul x 
be fifteen days between the teſte and return of it a = 
leaſt; and by the ſtatute of 8 & 9 W. 3. ants, tber the 
muſt be at leaſt forty days between the ſervice of th 8 
writ of partition, and the return of the pon or tnc. far 


C. 


Appearance 
w to be 


entere i. 


ment. 


C. Of the Appearance and Declaration, * WW 6 


If the tenant does not within fifteen days after the f. 
turn of the pore or attachment cauſe an appearance ® lai | 
be entered, the demandant may enter his * 


rt will eed to examine his title ; and if 
* — lake wich the demandant, there ſhall be 
ment by default tor ſo much, and a writ awarded 


the ſheriff to make partition. 


Or if the defendant appears, the plaintiff muſt de- Of the deckra. 
re, The declaration is in the following form: tion. 


« ——— to wit, E. F. of in the county Fora thereof. 
aforeſaid, was ſummoned to anſwer A. B. and C. D. 
of a plea, wherefore, whereas the ſaid A. B. C. D. 
and the ſaid E. F. hold together and undivided the 
manor of with the appurtenances, &c. 
[ſpecify the premiſes according to the writ], of 
which the ſaid E. F. denieth partition to be made 
between them according to the form of the ſtatute 
in ſuch caſe made and provided, and unjuſtly permitteth 
not the ſame to be done, and contrary to the form of 
the ſtatute: And whereupon the ſaid A. B. and C. D. 
by their attorney, ſay, that whereas they and 
the ſaid E. F. hold together and undivided the tene- 
ments aforeſaid, with the appurtenances, whereof it 
belongs to the ſaid A. B. and C. D. and their heirs, 
| to have one moiety of the tenements aforeſaid, with 
the appurtenances, to hold them in ſeveralty, ſo that 
the ſaid A. B. and C. D. of their moiety belonging to 
them of the tenements aforeſaid, with the appur- 
tenances; and the ſaid E. F. of his moiety belonging 
to him of the tenements aforeſaid, with the appur- 
tenances; may ſeverally apportion themſelves : he 
the laid E. F. denieth partition thereof to be made 
between them according to the form of the ſtatute 


= => i, Y -® 
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E 


4. in ſuch caſe made and provided, and unjuſtly per- 
X mitteth not the ſame to be done, and contrary to the 
oy form of the ſaid ſtatute z whereupon they ſay, that 
"th they are injured, and have damage to the value of 
* one hundred pounds. And therefore they bring 


ſuit,” Kc. 


The declaration by one parcener or joint-tenant againſt what it wait 
mult ſhew how they are — ſhew. 


ge hu not where they are tenants in common, for they 
e am by ſeyeral titles, and one is not conuſant of the 
2 as $ title, R, Cro, El, 64. 


5 So, 
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So, if they are parceners, a declaration which benz 
that it was the inheritance of the common anceſtor i 
tail, is ſuſſicient, without ſhewing how the eſtate tail 
commenced. Dy. 79. b. 


But if the declaration ſays that the plaintiff and 4. 
fendant were ſeiſed in fee, where it is found that tþ 
defendant has only in tail, the writ abates. R. (u 
El. 760. 


„ D. Of pleading in Partition. 


No plea in To the declaration there can be no plea in abatmer, 
abatement. fGnce the ſtat. 8 & 9 W. 3. c. 31. ſ. 3. Nor ſhall te 
writ abate by the death of defendant. Did. 


What pleadable And if he pleads in bar, he can plead no other pl: 
— than non tenent inſimul, for every other plea in bar ib 
tamount to non tenent inſimul. 


Upon which plea iſſue may be taken, and the partes 
proceed to trial as in other caſes. 


Of conſeſſing But the party may confeſs the action, and conſent 
the action. that partition may be made. 


Ofthe damages. In a writ of partition no damages ſhall be recorertd, 
nor an inquiry of them, Noy, 68. 143. 3 for it is 2 
aCtion. 


Of examining Proceſs having been duly returned, declaration er- ' of | 
the title of de- tered, and no appearance entered by the tenant wilt 
cording to ſtat. Fifteen days, purſuant to the ſtatute 8 & 9 W. 3. ti 

court on motion granted a rule to ſhew cauſe, 
was afterwards made abſolute, for the court to p 
to examine the title of the demandant, according to 
ſtatute. On the morrow the title was examined, a 
no counſel appearing for the tenant, judgment on & gart 
fault was given for the demandant to hold in ſererdlf 
the premiſes demanded in his count, in ſome of wid 
he was ſeiſed of two undivided third parts; and F vera 
others of a moiety only with the tenant, the 
Thanet. And a writ of partition was awarded: on 
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y. Upon the return of the writ, the ſheriff returned 

AA had executed the lame in the preſence of per- 
ons who attended for plaintiff and defendant reſpee- 
rely; and he ſpecified in his return the ſeveral parcels, 
ich their metes and boundaries; and then plaintiiF 
noed for final judgment, guod partitio fit Aabilis, And 
rerwards the writ was made abſolute, on affidavit of 
tice to the defendant and tenants in poſſeſſion. 
laben v. Earl of Thanet, 2 Blackſ. Rep. 1134. 1159. 


> Of the firſt Judgment in Partition, and of the E. 
Writ de Partitione faciendd. 


In partition there are two judgments; the firſt guod Twojudgments 
nie fat; the ſecond guod partitio firma E. flabilis in Fartiton. 


wiuum teneatur. 


Aſter confeſſion of the. action or iſſue tried for the What. 
lintif, there ſhall be judgment qued partitio fiat, Co. 
167, b. 


And thereon a writ ſhall iſſue to the ſheriff to make 


artilign, 


The firſt judgment quod partitio frat is in the follow- 

pp form ; 

4 Therefore it is conſidered, that partition be made 1 of the 

| thereof between them, Kc. And it is commanded ** Judgment. 
to the-ſheriff, that in his proper perſon he go to the 

* manor and tenements aforeſaid, and in the preſence 


} ' of the parties aforeſaid, being forewarned, if the 
alu ſhall by willing, the manor and tenements aforeſaid, 
7 vith the appurtenances, by the oath of good and law- 


ful men of his county, reſpe being had to the true 


oceed nue of the manors and tenements aforeſaid, with 
o the the appurtenances, he cauſe to be divided into 2 
, and equal parts, (or as the caſe is,) and one part of thoſe 
n it ' parts he cauſe to be delivered and aſſigned to the ſaid 
oy A. B. and C. D. and the other part thereof to the 
be laid E. F. to be holden to them and their heirs in ſe- 
10 reralty, ſo that neither the ſaid A. B. and C. D. nor 
— laid E. F. may have more of the manor and te- 
— nements aforeſaid, with the appurtenances, than it 
wel 11 „ belongeth 
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No error lies 


tc belongeth to them to have; and that the (aiq AI 
« and C. D. of their uu to them thereof belons; 


« and the faid E. F. of his part to him thereof bel { 
« ing, may ſeverally apportion themſelves ; and 15 & 
« that portion, by the ſaid ſheriff ſo diſtinQly uy * { 
«c gy" made, he have 5 from the day of 2 
«K in fifteen s, under his ſeal and the ſ 
4 dale, de. 4 
r 
Error does not lie on the judgment quad partiti fi, 4 
nor is the record removed by it; becauſe the vit a a. 0 
ror comes too ſoon, and error does not lie till the fny 5 
judgment quad partitio firma & flabilir, &c. 384. . 
To” 1 ſe 
Upon the foregoing judgment, the demandant ſal . wa 
have a writ de partitione faciend&, which is to the ſolos. . . 
ing effect : « 0 
&« GEORGE the Third, by the grace of God d « th 
c Great britain, France, and Ireland king, defender d m 
« the faith, and ſo forth. To the ſheriff of pe 
« greeting. Whereas E. F. late of in your « ha 
«© county, eſquire, was ſummoned to be in our con, « de 
« before our juſtices at Weſtminſter, to anſwer A. * ſh; 
« and C. D. of a plea wherefore the ſaid A. B. ad # th 
« C. D. and the ſaid E. F. hold together and undividel m: 
« the manor of with the appurtenances (ſpeci « Ou 
& the premiſes according to the declaration], and the # 
« (aid E. F. denied partition thereof to be made he " be 
« tween them, according to the form of the faut u 
& ſuch caſe made and provided, and unjuſtly permitted nit U 
te the ſame to be done, and contrary to the form of the partic 
« ſtatute, as they ſaid; and the ſaid E. F. apprarng u * 
« our ſaid court, freely conſented that partition there) enif 
v might be made: Whereupon it was conſidered i "Me t 
« our ſame court, before our juſtices at Weſtminle I 
4c that partition ſhould be made between them of the 
« manor and tenements aforeſaid, with the apput * 
4c nances. Therefore we command you, that taking | hs 
« with you twelve free and lawful men of the nc ka 


1 ud 
If there was judgment by default, and the plaintiff declared 
d according to the ſtatute, it ſhould ſo be ſtated in this writ" 
if defendant pleaded non tenent inffmul, and there was a verdi 


6 hourhool 
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« bourhood of aforeſaid, by whom the truth of 
« the matters may be better known, in your pu per- 

ſon you go to the manor and tenements aforeſaid, 
« with the appurtenances. And there, in the pre- 
u ſence of the parties aforeſaid, by you to be fore- 
warned, if they ſhall be willing to be preſent, the 
ſame manor and tenements with the appurtenances, 
1e by the oath of the ſaid twelve free and lawſul men, 
« reſpe&t being had to the true value of the manor and 
« tenements aforeſaid, with the appurtenances, you 
« cauſe to be divided into two equal parts, and one 
& part of thoſe parts to be delivered and aſſigned to the 
« (aid A. B. and C. D. and the other part thereof to 
« the ſaid E. F. to be holden to them and their heirs in 
« ſeyeralty, ſo that neither the ſaid A. B. and C. D. 
« 2nd the ſaid E. F. may have more of the manor and 
« tenements aforeſaid, with the appurtenances, than it 
« helongs to them to have : and that the ſaid A. B. and 
« C. D. of their part to them thereof belonging, and 
« the ſaid E. F. of his part thereof to him belonging, 
« may ſeverally apportion themſelves. And that that 
« partition by you ſo diſtinctly and openly made, you 
« have here from the day of Eafter in fifteen days, un- 


I 


=, I” =. & © © 


_ « der your ſeal and the ſeals of thoſe by whoſe oath you 
CF u ſhall have made that partition: And have you there 
pe * the names of thoſe by whoſe oath you ſball have 
1001 « made the ſame partition, and this writ, Witneſs 
ec « Sir William de Grey, knight, at Weſtminſter, the 
F day of in the thirty · ſixth year of our 
e be * reign,” Re. 7 


100 Upon this writ, the ſheriff ought to give notice to the 
the parties of executing the ſame, and he ought to attend 
* in perſon, But by the ſtat. of Will. 3. ante, the under- 
ol beriff or one who officiates as under-ſheriff, may exe- 
18 cite the ſame in the preſence of two juſtices. 

aſter | 

{ the If the manor to be divided lies intermixed with other 


nds, ſo that the jury do not know the limits, quantity, 
Aung ke. of the tenements to be divided, and the owner of 
* intermuxt lands, &c. will not ſhew the certainty of 


Ts nds, yet the jury ought to make partition as well 
ed 10 Bey can. Dy, 266, = * 
1 
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Kow returned. 


Form of return. 
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After the partition made, it muſt be returneq to f 
court under the ſeals of the ſheriff and the twelye jun 
Lit. ſect. 249. . | | 


be 
The return of the above writ. en 
At which day here comes as well the ſaid 4 8 
« and C. D. as the ſaid E. F. by their attornies afore, an 
* ſaid, And the ſheriff, namely, John Thomas eſpun pa 
* now here returns a certain partition between they in 
ties aforeſaid, of the tenements aforeſaid, by the (a th 
* ſheriff, by virtue of the aforeſaid writ, and acemi 2p 
* to the form thereof, by the oath of twelve free u Ia! 
c Jawfal men of the neighbourhood of for. all 
& {aid made: which follows in theſe words, to oi 0 
« to wit, I, John Thomas eſq. ſheriff of th mi 
« county aforefaid, humbly certify and return to l in 
« majeſty's juſtices, at the day and place in the wi to 
« hereunto annexed mentioned, that by virtue of th ho 
« faid writ to me directed, on the day d (ai 
« in the twentieth year of the reign of li A. 
« George the Third, of Great Britain, France, a of 
& Ireland king, defender of the faith, and ſo fon, pu 
« and in the year of our Lord 1780, having taken wit thi 
* me O. P. QR. 8. T. &c. twelve free and hui the 
© men of my bailiwick, and of the neighbourhood i hi 
* the ſaid writ mentioned, by whom the truth of the the 
« matter may the better be known, in my proper pet oY 
* ſon did go to the manor and tenements in the ſa | 
% writ ſpecified; and there, by the oath of the fa F the 
tc jurors, in the preſence of the parties in the ſaid mi ſet 
named, by me forewarned according to the command ins 
& of the faid writ, and by their aſſent, the ſaid man 
and tenements, with their appurtenances (reſpec 
i being had to the true value of the ſame), I did cut 
« to be divided into two equal parts, and one pitt 
&« thereof, that is to ſay, all thoſe two meſuage, 's | 
« barns, and the land thereto belonging, called the 
ac containing two hundred and twenty acres, two n Up 
& ſeven perches, more or leſs, late in the occupation of * * 
« "liam Jones, and now of Michael Dixen and bi: A. '* 
« and all that meſſuage, &c. [ſpecifying in like man — 
« the whole apportionment allotted to the demi * 
« ants]; and all commons, common of paſture, -= pes 
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under- woods, and trees, ways, waters, * 
and appurtenances to the ſaid ſeveral meſſuages, 
cottages, farms, lands, wood, ground, and premiſes 
belonging or appertaining, or therewith uſed and 
enjoyed; all which ſaid premiſes are ſituate, lying, 
and being in in my ſaid county; and did 


At cauſe to be delivered and ed to the ſaid A. B. 
fore and C. D. in the ſaid writ named; and the other 
Juir, part thereof, that is to ſay, all the manor of 
Pa in the ſaid county of with the court baron of 
1 che ſame; and all rights, royalties, members, and 
rl zppurtenances thereof; and all that barn, farm, and 
1 lands, & c. &c. [ſpecifying the whole apportionment 
fore allotted to the defendant]. All which ſaid meſſuages, 
E cottages, farms, barns, lands, woods, grounds, and pre- 
{ th miles are ſituate, lying, and being in the pariſh of 


in my — did cauſe to be delivered and aſſigned 


wit to the ſaid E. F. eſq. in the ſaid writ named, to be 
1 holden to them and their heirs in ſeveralty, as by the 
y {aid writ I am commanded ; ſo that neither the ſaid 
king A. B. and C. D. nor the ſaid E. F. might have more 


ol the manor and tenements aforeſaid, with the ap- 


ont, purtenances, than it belonged to them to have; and 
with * that the ſaid A. B. and C. D. of their part to them 
aw thereof belonging, and the ſaid E. F. of his part to 
od i him thereof belonging, may ſeverally apportion 


themſelves. 


(1 


Ly % In witneſs whereof, as well I the ſaid ſheriff, as 

(al the jurors aforeſaid, to this indented partition, have 
Let our ſeals the day and year and place above men- 

5 | 

- John Thomas eſq. Sheriff.” 

cauſe * 

— F. Of the final Judgment in Partition. F. 
on Upon the foregoing return to the writ de partitione Form of final 
We andi, the fnal judgment of the court is, „“ There- judgment. 
ſew, 1 fore it is conſidered, that the aforeſaid partition be 
ner holden firm and effectual for ever,“ & c. And 


tterefore this judgment, when made by writ after the 
Ppearance of the party, ſhall not be defeated, Co. Lit. 
08, b. 171, a.; even though made againſt a feme co- 
vert, 


16% PARTITION. {yy 


Effect thereof. vert, ibid.; or though not equal, ibid.; or 
men and any one of the parties be an infy 


Se 


And fo by the ſtatute 8 & 9 W. 3. c. 31. It ny 
without the appearance of the tenant, if he doe, 
appear within fifteen days after the return of the ag, 
ment, where an aſſidavit was made of notice to the, 
nant forty days before the return of the writ, and a coy 
of it left with the occupier of the land. 


But by the ſame ſtatute, if judgment be in a vrt d 
partition, without the appearance of the defendan, 
upon motion ſhewing a probable bar, or that the & 
mandant hath not title to ſo much, within a year af 
judgment, or (if the party was an infant, covert, nw 
ſane, or out of the realm after the inability is remore) 
the court may order the defendant to plead, &c. 


Or if the demandant's title be admitted, but the . 
tition appears unequal, the court may award a wr 
partition, 


Section III. 


" C 
Of the Proceedings in Quare Impedi!, ? : 
| « f 
A quare impedit is a poſſeſſory action, and is nov . 
only one uſed in caſe of the diſturbance of patronage i la 
a church or eccleſiaſtical benefice. The aſſize of dm L le 
| 222 which lies only for diſturbance, where 251 0 * 
an advowſon by deſcent, from his anceſtors ham s 8 

fallen into diſuſe, as the writ of quare impedit is equi 4 
remedial, whether a man claims title by deſcent ot L ha 


chaſe. 3 Blac. Com. 246. | 

If the right of nomination be in one, and of pre 
tion in another, and either impede the other in his net 
2 e impedit lies. The g v. Marquis f | 
3 . K E. 646. 


Vo 


Sec. III.] QUARE IMPE DIT. 


[a treating of theſe proceedings we will conſider — 


q. The Writ of Quare Impedit and Appear- 
ance thereto, 

B. The Declaring in Quare Impedit. 

c. The Pleading in Quare Impedit. 

D. The Verdict, Enquiry, &c. 

c. The Judgment in Quare Impedit. 


J. Of the Writ of Quare Impedit, and Appear- 
ance thereto, &c. 


A quare impedit muſt be brought in the Common 
Pleas by all except the king, who may bring it in B. R. 
or C. B. F. N. B. 32. e. i 


In order to bring a quare impedit, the party applies to 
the curfitor for an original writ out of Chancery, 
vhich is to this effect: 


«* GEORGE the Third, by the grace of God, of 
« Great Britain, France, and Ireland king, defender 
* of the faith, &c. To the ſheriff of greeting. 
Command Thomas, biſhop of and C. D. eſq. 
« that juſtly and without delay they permit A. B. to 
* preſent a fit perſon to the church of in the 
* faid county, which is void, and in the gift of the ſaid 
A. as he faith, and whereof he complaineth, that the 
* faid biſhop and C. D. unjuſtly hinder him; and un- 
* leſs they ſhall ſo do, and the ſaid A. ſhall give you ſe- 
* curity that his ſuit ſhall be proſecuted, then ſummon 
* by good ſummoners the ſaid biſhop and C. D. that 
{© they be before our juſtices at Weſtminſter, from 
1 , to ſhew wherefore they will not do it, and 
# have you there the ſummoners and this writ. 


© Witneſs ourſelf at Weſtminſter, the day of 
in the thirty-ſixth year of our reign, 


FI 


* Muſt haye at leaſt fiſteen days between the teſte and return. 
Vor. II, . The 
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Where brought. 


Form of writ. 


AE Fa IE MET ae 


R - * 4 
— \ a. - 
au Ye Cen.) » 
l "+ JT 
vn - 7 


He w_- © * 


© 
\ & 
— 
Deer 


4a - * * 2 
* ** F 4 1 
n 


r 


& «+ 4 


- — 


— 
* 2 


©. wy 8 - <a 
» — * 4 4 
TE OR 
= = — — o 3 
Pong * my * 


Of the ſum- 


How if no ap- 
p*arance nor 


in. 


QUARE IMPEDIT: (Ch, xyn. 


The ſheriff's warrant thereon. 


cc to wit. John Williams eſq. ſheriff of 
« the county aforeſaid, to O. P. Q R. &c. Jointly 
« and ſeverally, by virtue of his majeſty's writ to me 
« directed, I command you, that you or ſome or one 
© of you command Thomas, biſhop of and 
C. D. efq. that juſtly and without delay they permit 
« A. B. to preſent a fit perſon to the church o 
« which is void, and in the gift of the ſaid A: as he 


« faith, and whereof he complaineth that the faid 
« biſhop and C. D. unjuſtly hinder him; and unleſs an 
c they ſhall fo do, and the Lad A. ſhall give you ſecu- wo 
« rity that his ſuit ſhall be proſecuted, then ſummon oh 
« by good ſummoners the ſaid biſhop and C. D. that f 
« they be before his majeſty's juſtices at Weſtminſter, Fa 
« from to ſhew wherefore they will not do it, 
And that you return the ſame to me, ſo that I may my 
c have there the ſummoners and this precept. Given, A 
« Kc. at, &c. in, &c. | i 
“ By the ſame ſherif” 190 
By the ſtat. of Marlbridge, 5 2 Hen. 3. the ſheriff Ic 
ought to make ſummons by good ſummoners, and te- * 
turn their names upon the original. 1 Brownl. 158. ws 
And the ſummens ought to be ſerved on the defend: Bi 
ant, or at the church door, id. 2 Mod. 265. ret 
The defendants may have the common eſeign, or 4 > 
malo lefti, 2 Inſt. 124. 3 but no other eſwugn. 2 lull Or 
125. 1 Brownl. 166. 2nd } 
And if the defendants e/zgn, the plaintiff ought to Or 
adjourn it for fifteen days, otherwiſe he ſhall be nos. 
ſuited. 1 Brownl. 159. Dal. 81. By 
| | the bi 
Upon default of appearance, and no eſſoign, the plain ys 
tiff ſhall have an attachment, and afterwards a difirings. ſe; 
2 Inſt. 124. 1 Brownl. 128. ſuit, 1 
- minec 
And by the common law the proceſs to compel in wake 


appearance was by diſtreſs infinite. Ilia. 
But 


. ml.] QUARE IMPEDIT. 


ow by the ſtatute of Marlbridge, if the defend- 
15 * not 3 nor caſt an gſigu on the firſt diſ- 
nels or before, there ſhall be judgment for the plaintiff, 
and : writ ' to the biſhop. 2 Hen. 4. 1. b. 2 Inſt. 124. 


1 Brownl. 158. Dy. 353. b. 


tif the party be not actually ſummoned, there 
R's be LOW. ment upon defaulr at the diſtreſs, 


to be fifteen days excluſive between the zee and return 
at leaſt. 2 Inſt. 567. 


And by the ſtat. of Marlbridge, in gquare impedit, or 
darrien preſentment, there ought to be only fifteen or 
twenty-one days before the return. 


And the ſummons ought to be feed the ſame day it 
iſues, that there may be no- prejudice in reſpect of 
Ihe. Reg. 30. a. Bro. Qu. Imp. 151. 


lf the injury done to the plaintiff, or the delay ariſes 
from the biſhop alone, as upon pretence of incapacity 
orthe like, then he only is named in the writ. 


But if there be another preſentation ſet up, then the 
pretended patron and his clerk are alſo joined in the ac- 
tion, 


Or it may be brought againſt the pretended patron 
ad his clerk, leaving out the biſhop. 


Or againſt the patron only. 


But it is generally brought againſt all three; for if 
the biſhop be left end = fuir is not determined till 
ix months are paſt, the biſhop is entitled to preſent by 
aſe; but if he is named, and is made a party to the 
lt, no lapſe can poſſibly accrue till the right is deter- 
nned; and therefore it is always moſt adviſcable to 
take him a party. Cro. Jac. 93. 


** t. A writ ad admittendum cliricum; hut then, before ſuch writ, 
r mult be a ri of inquiry to inquire of feur prints, which vide peſt. 320, 


SL 


Who to be 
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By the common law, and now by the ſtat. art. ſup. of the teſte of 
chart. 15. in ſummonſes and attachments, there ought ſummons, &c. 


named in the 


Writ. 


Of the writ of 
the admittas. 


Farm thereof. 


The eſſect 
thereot. 


QUARE IMPEDIT. qc, yy; 


Ik che patron is left out, and the writ is only brought 
againſt the biſhop and the clerk, the ſuit is of no >a 
and the writ (hall abate, Hob. 316. For the right d 
the patras is the principal queſtion in the cauſe 
7 Rep. 25. | 


And if the clerk is left out, and has received inftin, 
tion before the action brought (as is ſometimes the ca{s 
the patron plaintiff, by his ſuit, may recover the right k 
patronage, but not the preſent turn; for he cannot has 


judgment to remove the clerk, unleſs he be made 2 de. 
fendant and pay to the ſuit, to hear what he can 1 11 

lege againſt it: for which reaſons, it is the ſaſer way 
to inſert them all three in the writ. 
| ſue, 

If the clerk of the pſeudo patron has not been inf; 
tuted, or if the plaintiff ſuſpeQts that the biſhop vil / 
admit the defendant's, or any other clerk, pending the ares 

ſuit, he may, immediately upon ſuing out the writ d 
gquare impedit, fue out alſo a prohibitory writ, called 1 
ne adnittas , which recites the contention. begun in the ſpec 


king's courts, and forbids the biſhop to admit any cle 
whatſoever, till ſuch contention be determined. The 
writ of e admittas is to this effect: 


„ GEORGE the Third, by the grace of God, 
« Great Britain, France, and Ireland king, defender ag 
ce the faith, and ſo forth: To the reverend father u 
« God, Thomas, by divine providence biſhop of 
greeting. We prokibit you, that you admit a perl 
« to the church of which is void, as it is {ai 
* and concerning the advowſon whereof an action 
© commenced in our court of the Bench, between A. 


& eſq. and you and C. D. eſq. until it ſhall be dilcute An 
© jn the ſaid court, Whether the ſaid adyowſonbelonget o pre 
44 to the ſaid A. or to you and the ſaid C. Winel 
&« ourſelf at Weſtminſter, the day of An 
6 the thirty-ſixth year of our reign,” &c. Fa 
If the biſhop doth, after the receipt of this wi, # . 
mit any perſon, even though the patron's right 0. -" 
have been found in a jure patrenatus &, then the pa Win 
_> 
Tf 


* A jure fpatronatss is a commiſſton from the biſhop, ney 
bound to Aue if requeſted by either of the conteſting patruns, clek 
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aſter he has obtained judgment in the guarr imperift, 

may remove the incumbent, if the clerk of a ſtranger, | 
by writ of /c:- fa. 2 Sid. 94. and ſhall have a ſpecial Jure patronatus 
action again!t the biſhop, called a guere incumbravit, to what. 

recover the preſentation, and alſo ſatisfaction in da- 

mages for the injury done him by mcumbering the 

church by inſtituting the clerk, pending the ſuit, and 

after the ne admittas received “. 


If one defendant ſhould appear before the others, It one defend. 
the plaintiff may declare agaiuſt him fomul cum, &. u PPE be- 
1 Brownl. 159. another. 


Summons and ſeverance lies if one plaintiff will not 
ſue, 1Brownl. 158. 


And if the writ abates, it may be brought by journics 
accompts. Ibid. d 


The writ may be general, and the count thereon 
ia. F. N. B. 33« a. 5 Co. 102. b. 10 Co. 135. 


B. Of Declaring in Quare Impedit. B. 


uare impedit being a poſſeſſory action, cannot be Ho phat 
24 — 1 poſſeſſion 1* which reafon the muſt — 
pantiff muſt always declare upon a preſentation made by 
limſelf, or his anceſtor, as one whoſe eſtate he hath, or 
by the grantee of the next avoidance, or by his leſſee for 


le or years, 


And the plaintiff in his declaration muſt ſhew a title 
o preſent, 


And if he claims a right to preſent againſt common What title mutt 
nght, he muſt ſhew the commencement of it; as if he be ſewn» 
ueges preſentations by turns he muſt ſhew how this 


ks directed uſually to his chancellor, and others of competent learn- 
"who are to ſummon a jury of fix clergymen, and fix laytnen, to in- 
ur ns and examine who is the rightful patron. 1 Burn, 16, 17. 

But if the biſhop has incumbeced the church by inſtituting a clerk 
re the ne odmrictas_ ifſued, quare incumbrevir lies: for the biſhop hath 
i notice, till the writ of nc adinictas is ſerved upon lum 


SI | commenced, 
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How if ſuit be 
by executor. 


QUARE IMPEDIT. [Ch. xyn. 


| dec 
commenced, by preſcription, compoſition, or Otherwiſe, 
Dy. 299. 3 Leon. 163. 
( 
And the plaintiff muſt ſhew a title in him before the 
avoidance. Dyer, 129. b. Bend. pl. 79. | ' 
ſon 
And if there are ſeveral plaintiffs, and they vary in ing 
title, the writ abates. R. Mod. 184. qua 
| mu 
The plaintiff ought alſo to allege a preſentment by an 
himſelf or his anceſtor, or ſome other under whom he brot 
claims. Vaug. 7. 17. £7. But though it is generally the 


neceſſary to allege a preſentment, the want thereof vil 
be cured by a verdict, Stra. 1006. 


In a guare impedit for a united church, the patron 
ought to ſhew a preſentation either to the united church, 
or to one of the old churches. Ld. Raym. 204. 202, 


1 
A purchaſer may allege a preſentment by the vender, imp 
2 Inſt. 356, | rera 
And if the plaintiff alleges a preſentment withont 2 A 
precedent title, he muſt ſay it was tempore pacis. 1 Mod, bat 
23e. eh 
But he need not, if a precedent title is alleged. R. E 
1 Mod. 230. ed 
o 
And if a preſentment be alleged by a common per- plai 
ſon, he muſt ſay, that the clerk was thereon inſtituted conf 
and inducted. Bend. pl. 297. = 
The laſt preſentment regularly ſhall be mentioned; 
and therefore if the biſſ. op preſents by /apſe, upon the b 
next avoidance the patron in guare impedit ſhall make ſut, 
mention of that, 3 Leon. 18. Dal. 75, A 
And the plaintiff ought alſo to allege a diſturbance, 5 
And if the ſuit be by an executor or adminiſtrator, Hob, 
upon an avoidance in the life of the teſtator, an alleg 04 
tion of the diſturbance in the life of the teſtator is ſub 7 
ficient. R. Sav. 95. Lutw. 2. | * 


C. 0! 


I 
. 8 * 
c. Of Pleading and Proceeding at the Trial. C. 
he The pleading in this action is very difficult, by rea- Pleadingsin 
ſon of the variety and uncertainty of the rules concern- qua unpedit 
in ing it. And therefore Lord Hobart adviſes plaintiffs in 


re impedit to name no more defendants than needs 
mult bez and particularly the b;/bop not to be named, if 
an incumbent be inſtituted before the quare impedit 
brought; for then the biſhop can do no more hurt to 
the plaintiff, for he can but inſtitute pending the quare 
injedit, 2dly, Not to name more diſturbers than ſuch 
25 are like to have reaſonable titles; for every diſturber 
may make ſeveral titles, or confeſs and avoid the 
plaintiff's title, and if any paſs againſt him he is barred, 
Hob. 3 20. 


To a declaration in quare impedit the defendants may Of imparling, 
imparl, and afterwards may either join or plead ſe- 
rerally. Bro. Q. Imp. 137. 165. ' 


And they may plead in abatement, or to the aftion. Of pleading in 
But the ordinary cannot plead in abatement, or caſt an *atement. 
eſoign, without making himſelf a diſturber. Hob. 200. 


Every defendant may plead the general iſſue, which is Of pleading in 
re diſturb pas; becauſe the plea doth not defend the *. 

wrong wherewith he ſtands charged, and leaves the 

pantiff's title not only uncontroverted, but in effect 

confeſſed ; and the plaintiff may upon that plea pre- 

{ently 1 to the b:/bop, or at his choice maintain 

the diſtur for damages. Hob. 162. Vaugh. 58. 


. when made a to the Of the plea by 
ſut, to ſhew that he is not A diſturber, eats in bar of 0; 

the ation, that he claims nothing but as or 

lod. 198, Keil, 43. a. Co. Ent. 498. d. 38 Ed. 3. 2. 


e. 

He muſt diſclaim, or admit himſelf a diſturber. 
ator, lob. 320. And if he refuſes a clerk, without cauſe, he 
legs v2 diſturber. 1 Leon. 230. | 


Upon ſuch plea by the bi/bop, the plaintiff may have and judgment 
Juigment againſt him with . writ but a ceſſet — — 
4 till 
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till the other pleas are determined, Hob. 320. Vaugh. 6 
Keil. 43. But if a ce/et executio is not entered | 


Sec. | 


put U 


fort f „it is only ment 
orm. 1 Rol. 363. But if there be not a ceſſet executi; 

it is error, if execution be betore the other pleas are * If 

termined, Bid. the J 

Of plea by clerk. If the clerk of the p/eud? patron has been inſtitut rob 

fp — pa- he generally pleads, that he claims nothing ng = 

perſona imperſonata ex preſentatiane of ſuch a one, O. his ac 

he may plead plenarty of the plaintiff, or a ſtranger; writ, 

and by the common law, plenarty, before the writ for whet! 

any tune, was a good plea, 2 Inſt. 360, aroid: 


x N. 


Of plea of ple - But now by the ſtat. Weſtm. 2. c. 5. it muſt be matte 


ry” plenarty for fix months before the action brought to be x Weſt 
ſuſhcient bar of the plaintiff's action, to recover the by a 4 
preſentation, if the plaintiff prevails, I. 
order 
In pleading penariy, for fix months, by the preſent, beſore 
ment, cither of the plaintiff himſclf, or by collation, or that ſt 
by lapſe by the ordinary, the incumbent need not make fo tha 
title. Noy, 30. But where he pleads the preſeutment patron 
of a ſtranger, he ought to ſhew title. But plenarty, eren fears 
for fix months, is no plea againſt the king, according to paſſed, 
the rule nullum tempus occurrit regi. 2 Init. 301. lad ti 
fear's 1 
Of plea by de- The defendant patron, if he does not rely on the g. 
lendant pation. nepal ifices or plead a releaſe, muſt ſet up a title, and 
traverſe the plaintrf 's; but if he ſhews a title, fubſe- 
quent to the plaintiff's, he need not traverſe the plan- 
tifF's title, for then he confeſſes and avoids it. If : 
the pla 
In replying to the defendant's plea and title, it 1s not poſed 
ſuſficient for the plaintiff to deſtroy that title, without made, 
maintaining his own title. Vaugh. 60. 
| | But 
Of ſubſequent. The conteſting parties go on to fe or demurrer, and muſt b 
ns proceedings therein are the ſame as in other caſes; ceding 
but in this actlon the plaintiff muſt recover upon the nent, 
ſtrength of his own tight, and not by the weaknels of 
the defendant's. Vaugh. 7. 8. * 7 
a | | te 
How title muſt Upon the trial the plaintiff is put to make out li 4 1 
en own title z and upon failure thereof, the defendant “ hop 


put 
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t upon the proof of his, in order to obtain the judg- 
ek himſelf, if needful. | 


r upon the trial the right be found for the plaintiff, 
the jury are to inquire of four things. — 1. Whether the 
church is full. 2. Of whoſe preſentation; for if it be 


d, of the defendant's preſentation, his clerk is removeable, 
23 if made a party to the ſuit, and the plaintiff commenced 
Ur his action in due time, 1. e. infra tempus ſemeſire, by 
r; writ. 3. In caſe of plenarty upon an uſurpation, 
for whether fix calendar months have paſſed between the 


voidance and the time of bringing the action; ſor if 
« maths {calendar months, not lunar, as in temporal 


be matters) have paſſed, it will not be within the ſtatute 
21 Weſtm. 2. which permits an uſurpation to be diveſted 


by a quare -19pedit brought infra tempus ſimęſtre. 2 Inſt. 
141. 4. Of what value yearly the living is, and this in 
order to aſſeſs damages according to the ſtat. Weſtm. 2. 
before which ſtatute no damages were allowed; but by 
that ſtatute, if Sx months paſs by the diſturbance of any, 
{ that the biſhop do confer to the church, and the 
qitron loſeth lis turn, damages ſhall be awarded to two 
rears value of the church; and if fix months be not 
ſed, but the preſentment be deraigned within the 
lad time, then damages ſhall be awarded to the half 
far's value of the church. 


D, Of the Writ of Inquiry, &c. 
If all the defendants make default upon the difreſs, 


the plain: F has judgment againſt all, for all are fu 

_ 82 * 
poled di.urbers. R. Mod. 81. and that without title 
made, F. N. B. 38. 11. Semb. cont. 1 Brown, 158. 


Put 37 the plaintiff recovers upon demurrer, there 
mult be a «orif of inquiry iſſued to inquire of. the pre- 
edng fur prints, before the plaintiff has final judg- 
ent, and a writ to the biſhop. R. Mod. 81. 


Mitted to inquire of theſe points, there ſhall be a vit 
4 mqury; and till this is executed, the writ to the 
P hall ſay, 1 Bro. Ent. 327. 


Or after a verdict for the plaintiff, if the jury have 


If 


329 


Of tlie four 
things nec: ſſary 
for jury to cu- 
quire. 


D. 


If judgment by 
detault. 


If on demurrer. 


If jury omit to 
enquire at the 
trial. 
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Uf the damages. 


Effe c of judg- 
ment, 


as to the preſen- 


tation; 


as to damages. 


Of the writ ad 
admittendum 


_ _clericum. 


f If the church remains void, the plaintiff ſhall Tecorer 


QUARE IMPEDIT. {ch xy; 


If the patron and incumbent confeſs the action, 9 
nil dicunt, &c. there ſhall be judgment for the plainif 
and a writ to the biſhop. 


©. J. 


upon 
duly « 
non dd 


no damages; and if the jury aſſeſs them, a remitiicy ” 
de damnis muſt be entered. 3 Lev. 59. 2 Inſt, 362, 8 
« re 
The damages are to be recovered againſt the d of! 
turber; and therefore if the incumbent countergle;4 60 
the title of the plaintiff as well as the patron, the plains WR. 
ſhall recover the value as well againſt him as agauf « deft 
the patron. But no damages ſhall be recovered agiinl « the 
the biſhop, where he claims only as ordinary n 
note, The king is not within the ſtatute, becauſe by u. ref 
prerogative, he cannot loſe his preſentation. 6 Co. fr. i. 0 
« an 
0 i was 
e. Of the Judgment in Quore Impedit, &c. . 8 
| i and 
If it be found that the plaintiff hath the right, ad WY" of | 
hath commenced his action in due time, then he {tal « ſhoy 
have judgment to recover his preſentation ; and if the vor 
church be found to be full, by the inſtitution of an a ther 
clerk, to remove him, unlefs it were filled pendente lit, a diſc 
by lapſc to the ordinary, he not being a party to the « you 
ſuit, in which cafe the plaintiff loſes his preſentation 6 afor 
pro bac vice, but ſhall recover two years full value of the bon 
church from the defendant, the pretended patron, wa " 15 0 
ſatisfaction for the turn loſt by his diſturbance ; oc in & land 
caſe of his infolvency, he ſhall be impriſoned for two 4 min 
years. Stat. Weſt. 2. f. 5. ſ. 3. fert 


If the aQion was commenced within fix months, and 
the plaintiff have judgment to recover his preſentation 
and the church be full, whereby the former preſent he do 1 
ment ſhall be deraigned, then damages ſhall be award 
20 the plaintiff for half a year's value of the church. 


| | if th 

Upon the plaintiff's rcovering his preſentation, ti 1 
writ iſſued in conſequence thereof is a writ directed i * 
m0 


the biſhop, called a writ ad admittendum clericuns 
which recites the judgment of the court, and ord 


him to admit and inſtitute the clerk preſented; - 


Vit, ec. II.] QUARE IMPEDIT. 
, Of upon this order he does not admit him (the clerk being 
tf, duly qualified), the patron may ſue the biſhop in a quare 


nan admit, and recover ample ſatisfaction in damages. 


deer The writ ad admittendum clericum, is to this effect: 
un « GEORGE the Third, by the grace of God, of Form thereof. 


& « Great Britain, France, and Irelaud king, defender 
« of the faith, and ſo forth. To the reverend father in 
« God, Thomas by divine permiſſion biſhop of | 

« greeting: Whereas A. B. has * our court, 


att « hefore our juſtices of the Bench, in Weſtminſter, b 

as « the conſideration of the ſame court, recovered l 
1 « 9 and E. F. clerk, and C. D. his preſentation to the 
N 6 fechry and pariſh church of in our county 
we a of and your dioceſe, which became vacant, 


« and belongs to his preſentation : and whereupon it 
« was conſidered by our ſaid court of the Bench, that 
u the ſaid A. ſhould have our writ to you the ſaid 
« biſhop, the ordinary of that place, to be directed; 
« and notwithſtanding your diſclaimer, and the claims 


and « of the ſaid E. F. and C. D. or either of them, you 
bal « ſhould admit a fit perſon to the rectory and pariſh 
the « zforeſaid, at the preſentation of the ſaid A. We 
any a therefore command you, that notwithſtanding your 
lit « diſclaimer, or the claims of the ſaid E. F. and C. ID. 
the « you admit a fit perſon to the rectory and pariſh church 
tion 6 aforeſaid, at the preſentation of the ſaid A. And 
the bow you ſhall have executed this our writ, certify to 
32 a ys on whereſoever we ſhall then be in Eng- 
rin „and. Witneſs Sir James Eyre, knight, at Welt- 
n « minſter, the day of in the thirty-ſixth 


6 jear of our reign,” &c. 


and y the ſtat, of Weſtm, 2. c. 30. the judge of ai When judg. 
100, ur has power to give judgment immediately; yet if 1 
ent- be do not, upon the return of the pgtea, judgment may 
ded ie given by the court to which the return is made. 
[f the plaintiff is nonſuited, the judgment is peremp- How if plaintiff 
the vn, and the defendant ſhall have : vn, ad 4 — 
{ tg datum to the biſhop. 1 Brownl. 161, But not before 
= be made, F. N. B. 38. k. 
es 


But 


332 
If judgment on 


demurrer. 


How ordinary 
toobey the writ. 


Of coſts. 


Of writ of crror. 


Of damages. 


the conſtruc. 
tion of the dif- 
ſtatutes 


rehting to coſts. 


QUARE IMPEDIT. l. n 


Sec. 
But if he has judgment upon demurrer, he 
a writ to the biſhop preſently. nay 2 
| of 
But the defendant cannot have a writ to the biſhoy, x us 
the quare impedit abates for form, miſnomer, or ane ſ 
ficicncy. R. 7 Co. 27. b. F. N. B. 38. m. 
Note, If the ordinary does nothing upon the «wr; gin 
ad mittendum clericum, the party — — ala p. — 
pluries, which may be returnable, and after that an x. com 
tachment. Reg, 42. a. 80. F. N. B. 38. c. Dy. 25. Qat 
350. a. 
. 2 
There was a fine of 101. for a bad return upon the If 
firſt writ, and an alias under the penalty of 100 livir 
3 Leon. 139. * 
If the incumbent of which the church is full, vn — 
not a * the writ, he ſhall never be removed. Co. 1250 
Lit. 344. | with 
| is b 
By the 3 Hen. 7. c. 10. [which gives i upon writ 80 
of error brought if judgment be aſfirmed!] if the de- In 
ſendant bring a writ of error, and the judgment be 2. Barr 
firmed, the plaintiff ſnall recover his coſts and damages 
for his wrongful delay.” 
By virtue of this ſtatute, the court of King's Bench 
have, upon a writ of error, awarded damages according 
to the value of the church found by the verdict. Cn. 
Jac. 145-175. 
But as the real damages which the plaintif ſuſtais 
is only the being kept out of the half year's value, the U 
legal intereſt on that ſeems to be all he is entitled u. caly 
Stra. 931. i whe 
: the | 
In guare impedit the bifhop pleaded no claim, but » = 
ordinary, judgment paſſed againſt C. for non-appearancs 
on a diſtringat. And an iflue between the plaintiff and ' 
incumbent on the right of preſentation was tried, and with 
verdict found for plaintiff. Afterwards a writ of ir 4 
quiry was awarded to inquire of the four uſual matten. — 


And by the inquiſition it was returned, that the 2 
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was ſull of the defendant (incumbent) on the preſenta- 
on of the king chat it began to be vacant 26th June 
1746, on the death of J. R. clerk, and that the value 


f by the year was 120. On which return, plaintiff 
ſul. moved coſts, damages being given by the at. 
Weſtm. 2. and by the ſtatute of Glouceſter, coſts are 

given in all caſes where damages, and cited 3 Lev. 35. 

t of Sinn. 25. On ſhewing cauſe, the rule was diſcharged. 
and The ſtatute of Glouceſter, 6 Edw. 1. relates to caſes at 
at common law, and ſtatutes antecedent. The ſubſequent 
. U ſutute of Weſtm. 2. [13 Edw. 1. ] created damages in 
impedit, where there were none before at common 

law, and gives t u years value where the term is loſt by 

the diſturbancy and lapſe pendente lite; if not, and the 
ool, living full, then half a year's value. Pinfold's caſe. 


10 Co. where the damages are created (none before), 
there no colts; where the damages are additional, 


was there coſts. Sir T. Jones, 234. Keilway, 26. In guare 
Co, inpedit, the king has no damages, becauſe he is not 
within the ſtat. of Weſtm. Hob. 23. If a writ of error 
is brought, and the judgment affirmed, then colts are 
Ts given by the ſtat. Hen. 7. No coſts in any other inſtance. 
de- Loox v. Bp. of Londen. Creſpin Clerk, and Coke, 
of Barnes, 139. 


— 


S SBECTIo IV. 
Ri gb. -Mit of. 


The writ of right is the higheſt writ in the law. It What, and 
only lies of an eſtate in fee ſimple, and is uſed either N 
vhen no pgſſeſſcry action can be brought on account ofß = 
tte ſtatute of limitations having attached, or when ſuch 
ation has been brought and judgment given againſt 
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t 28 4 
* demandant, 
and 7 
1 hen the remedy by writ of right muſt be proſecuted 1 
7 Vithin ſixty years of the perſon under or through whom 1 
ten. andant claims ſor aſter ſixty years uninterrupted K 
rage Picilon, no title is ſulfered to be impeached. ia 


And 
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ſummeners and the day he made proclamation. Upon 


and truly to chuſe ue knights girt with ſuurd, af 
| themſelves and others, which beſt know and will de- 


And in order to maintain a writ of right, the d. 
mandant muſt ſhew an aut, ſeiſin either in himſelf q 


his anceſtor from whom he claims 5y taking the plan. 
Dally v. King, 1 H. Blac. 1. 


Of the Proceedings therein, 


Get writ of curſitor upon which ſheriff muſt caut 
the tenant to be ſummoned by good ſummoners, which 
muſt be by perſonal ſervice, or on the land, and 57 
clamation muſt be made at the moſt uſual door of the 
pariſh church where the lands lie. Sheriff muſt mak 
return of writ, indorſing thereon the names of the 


default of tenant in nt appearing nor eſſpigning on return 
of writ, a grand cape iſſues commanding ſheriff to ſeize 
the lands demanded. Tenant may on return theredf 
come in and ſave his default which is generally the 
caſe. Demandant then declares or counts. Tenant pleads; 
if the general flue, he does not conclude to the country 
in the uſual way, but he puts himyelf upon the proid 
a/jize, praying a recognition to be made whether the great 
title be in him or in demandant. Upon the iſſue or miſe a 
it is called, being ſo joined between the parties, a vm 
or ſummons is directed to ſheriff commanding him to 
ſummon four knights girt with ſwords, to be before the 
juſtices at Weſtminſter on the return of the writ, to 
make election of the grand afſize, between demandant 
and tenant. If ſheriff make no return thercof, an ala 
writ of ſummens ifſues, which is returned with the 
names of the four knights ſummoned. Upon the retum 
thereof, the ſour knights appear in court, and being 
placed in the jury box, are ſeverally ſworn lavfuly 


clare and ſay the truth between the parties. The four 
knights having choſen of themſelves aud others turm 
four, a writ of venire facias then iſſues, commanding the 
ſheriff to cauſe to come before the juſtices of C. B. the 
four knights -and the other perſons named by then, 
reccgnitors, choſen to make recognition of the grand aſe 
between the demandant and tenant. Upon the day d 
trial, the recognitors appear, or beſt part of them, who 
are ſworn, and try the matter of right between the 


parties, If they give a verdict for — 
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{ment to recover his ſeiſin againſt the tenant to hold 
him and bis heirs quit of the ſaid tenant and his heirs for 


ii 


See Booth on Real Actions, and the caſe of Tye): 
4 Chrt in Wilſon's Reports. | 


SeEcTiON V. 
Waſte. 


Waſte is the committing any ſpoil or deſtruction in Waſte, what. 


; uſes, lands, &c. by tenants, to the damage of the 
F beit, or him in reverſion or remainder : whereupon the 
* it or action of waſte is brought for recovery of the 


ing waſted, and damages for the waſte done. 


The ſtat. 52 Hen. 3. c. 22. f. 2. enacts, . That How prohibited 
farmers during their terms ſhall not make waſte, ſale, by ſtatute. 

not exile of houſe, woods, and men, nor of any 1 
thing r to the tenements that they have to 7: 
fam; unleſs they have ſpecial licence by writing or 12 
covenant, mentioning that they may do it. Which 
thing if they do, and thereof be convicted, they ſhall 
yield full damages, and ſhall be amerced grievouſly.” 


For an ſition of this ſtatute, ſee Bac. Abr. 
val. 322 1 


Waſte may be committed, not only in houſes and Where com- 
ids, but in gardens, orchards, timber trees, dove- Pitted. 
joules, warrens, parks, tiſh-ponds, and other ſubjects of 


There are two kinds of 2b fe, viz. voluntary or actual, Waſte, volun- 
 wghgent or permiſſive. Voluntary may be done by am or negli- 
al pulling down or proſtrating houſes, or cutting“ 

"mn timber trees; negligent, by ſuffering houſes to be 

Wvrered, whereby the timber and ſpars are rotted. 


The perſons who may be injured by waſte, are ſuch as Who may he 
ar lme intereſt in the eſtate waſted; as a remainder- e theredy, 
man 
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Of the mesning 
of, without im- 
pcachment of 


waſte. 


IF. 


Remedy, two 


Kinds. 


Writ of eſtrepe- 


mcLt. 


InjunQion in 


equity. 


WASTE, Ich. Xyh. dec 
man or reverſſoner. What ſhall be deemed waſte, 2nd ] 
_ not, vide Bac. Abr. 461. &c. and Com * m 
5 Vol. 638. Kc. and vide ibidem, by whom * 
whom, waſte lies. YN n ah 

bs” « 4 
See alſo the caſe of _ v. Dor, 1 D. & E. 54, in T 
what caſes tenant for lite, without impeachment of * 
waſte, will be reſtrained. « J0 
« fa 
It may be proper to confider— "a 
A. The Remedy in Waſte. 8 

R 2 the 
35. The Proceſs in Waſte, zue 
C. The Count in Waſte. _ 
D. The Pleadings and View. ? 8 
E. The Judgment in Waſte. * the 
6 no 
«bt 
- « wal 

A. Of the Remedy in Waſte, « the 
2 

The redreſs for the injury of waſte is of two kinds a not 
preventive and correive : the former of which is by # that 
writ of e/frepement, the latter by that of 2e. # Kc. 
gg 
The writ of efrepement was a remedy at common Rar 
law, after judgment obtained in any action real, and b jndg 
fore poſſeſſion was delivered by the ſheriff, to ſtop any Got 


waſte which the vanquiſhed party might be tempted to 
commit in an eſtate, which was determined to be n0 
longer his. MatNtai 


The ſtat. of Glouceſter gave the orit of (repent to 
alſo, pendente placits, to inhibit the tenant from dau 
waſte till the ſuit was determined. 


Beſides this preventive writ at common law, ti 
courts of equity, upon bill exhibited therein, complai 
ing of waſte and deſtruction, will grant an mud! 
order to ſtay waſte until defendant ſhall have put nh 
anſwer, and the court ſhall make further order; why Mode of 
is now become the uſual way of preventing waſle. ant fo 


11 Beſid 


dec. V.] 


the above methods to prevent waſte, there is Writ of waſte, 
— of waſte, 2. founded at common law, and — - given by 
partly upon the ſtat. of Glouceſter, 6 Edw, 1. c. 5. by 
which © a man may have a writ of waſte in Chancery 
« zozinſt a man who holds by the law of England, or 
« in other manner, for term of life, or years, or in 
« dower ; and he who ſhall be attainted of waſte, ſhall 
« loſe the thing which he has waſted, and make a 
« fatisfaftion of treble of what the waſte ſhall be taxed h 


« at,” 


This ſtatute gave a writ of waſte, but before this, by 
the ſtat. of Marl. 52 Hen. 3. a writ of prohibition was 
zen for waſte, | | 


Aſter which ſtatutes, the ſtat, Weſtm. 2. 13 Edw. 1. of the procefy 
t. 14. enacted, © That of all manner of waſte done to thereon given | 
« the damage of any perſon, there ſhall henceforth be Þy ſtatute. 

« no writ ot prohibition awarded, but a writ of ſummons; 

« ſo that he, of whom complaint is, ſhall anſwer for 

« waſte done at any time. And if he came not after 

« the ſummons, he ſhall be attached; and after the ar- 

u tachment, he ſhall be diſtrained. And if he come 

i not after the diſtreſs, the ſheriff ſhall be commanded, 

# that in proper perſon he ſhall take with him twelve, 

Kc. and ſhall go to the place waſted, and ſhall in- 

* quire of the waſte done, and ſhall return an inqueſt ; 

d after the inqueſt returned, they ſhall paſs unto 

* judgment, like as it is contained in the ſtat. of 

Glouceſter,” | 


And by e. 22. of ſame ſtatute, the action of waſte is By whom main. 
mantainable by one tenant in common againſt another, tainable. 

The equity of which extends alſo to jorint-tenants, but 

ot to coparceners ; becauſe they might make partition, 

ad ſo prevent waſte. 


The ation of waſte is a mixed action; partly real, Nature of the 
var s it recovers land, &c. and partly perſonal, ſo far ion. 
"It recovers damages. 


but this mixed action is now ſeldom uſed, the general AQon on the 
ſode of proceeding by the reverſioner againſt the ge, now ſub. 


i Kat cing [ng ion upon the a 
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the nature of waſte, which is a common perſonal action, 1 
in which damages for the waſte done can only be re. ad 
covered. : 
| | I 
* fem 
B. 33. Of the Proceſs in Waſte, = 
| . | ene 
= the proceed. The proceſs incident to an action of waſte i; ; * 
8 femmons on the original, which th On 1 
| ginal, which the curſitor will make _ 
out from a precipe. fir 
oppea 
By fammons. If it is againſt tenant in d-wer, or guardian, it dos 
not recite the ſtatute ; but if it is againſt the tenant fo 1 
life, or years, or by the curteſy, it does. — 
| efau 
The writ is to this effect, if againſt tenant in dur ny 
Form irrer „The king, to the ſheriff of If A. ſhall mae Wat 
1 — « you ſecure, &c. then ſummon, by good ſummonen, 
« B, who was the wife of C. that ſhe be before out In 
40 juſtices at Weſtminſter, on, &c. to ſhew wherefore ecleie 
© ſhe hath committed waſte, fale, deſtruction, al turned 
« baniſhment of lands, houſes, woods, gardens, lr. who 2 
„% which ſhe holds in dower, of the inheritance of tt proce; 
« aforeſaid A. in to the diſheriſon,” &c. pl. 99. 
Tf againſt tenant for life or years, it is to this effedt: Wh 
Againſt terant « 'The king to the ſheriff of If A. ſhall mak me 
for life or years. ( 1! priclam 


How writ to 
conclude. 


you ſecure, &c. then ſummon, &c. B. &c. 
« fore ſecing that it is provided by the common councy 


« of our realm of England, that it ſhall not be lavi _ 
« for any perſon to commit waſte, ſale, or deſtrucha th | 
„of lands, houſes, woods, or gardens, the fame 1 =_ 
© hath committed waſte, &c. of the lands, hou * 
% woods, and gardens in L. which the aforeſaid 
„ demiſed to him,” &c. 
For other ſorms, ſee Fitzherbert's Natura Breuium & * 
| f 
If waſte is brought. by the biſhop, or eccleſiaſtical pe if ten, 
ſon, the writ coucludes ad exheredationem ep)! 
ecclefie. And x 
Kcordiny 


On the return of the ſummons, the defendant 8 
® e/oiga and the plaintiff adjourn, &c. 


dec. V.] W A 8 T E. 
In waſte, ſummons and ſeverance lie, for the writ is 
ad exheredationem, and it is a plea real. 2 Inſt. 307. 


If the tenant does not appear at the return of the 
ſummons, then plaintiff applies to the F/azer of the 
county, for a pore or attachment, which is to the ſame 
elect; only « commanding the ſheriff if A. ſhall make 
« him ſecure, fo put B. by ſafe gages and pledges,” &c. 
On the return of which the plaintiff may apply for a 
fringas, commanding the ſheriff to diftrain, the tenant to 
appear, &c. 


If the tenant appears, the plaintiff declares againſt 
him, and the tenant pleads, or lets judgment paſs by 
default. If the tenant does not appear, a writ of in- 
quiry goes to the ſheriff ; and on return thereof, plaintiff 
has judgment: of which, vide po/?, title Judgment in 
Waſte, 


In waſte againſt two by the biſhop ad exheredationem 
aulhſe, and proceſs continued till the grand diſtreſs re- 
turned, one came and the other made default; and he 
who appeared, was compelled to anſwer alone, for the 


proceſs is determined againſt the other. Bro. tit. Waſte, 
p. 99- 


When the ſummons is ſerved upon the tenant, or 
won the land, fourteen days before the return thereof, 
jriclamation muſt be made of the ſummons on a Sun- 
tay, at or near the moſt uſual door of the church or 
cupel of the town or pariſh where the lands lie; 
md that proclamation muſt be returned, together with 
tie names of the ſummoners, purſuant to the 31 Eliz. 
F 


for 


C. Of the Count in Waſte. 


The plaintiff muſt charge the defendant in the tenet 
nit, for there is no other form. Cro. El. 356. 


And muſt charge him as aſſignee, executor, &c. or 
wording to the defendant's tenure. 


Z 2 An 
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How if no ap- 
pearance. 


How if one ap- 
pear and the 
other makes 
default, 
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What the count 
muſt ew. 


Tr muſt be con- 


ſormable to 
writ. 


How do con- 
cludc. 


D. 


| Of. pleading in 
abatement, 


* 
. 
* 


And the count muſt ſhew how plaintiff is entitled tg 
the inheritance, as, if rector, he muſt ſhew that he is 
ſo. If he counts upon a leaſe by himſelf, he muſt hey 
his ſeiſin in fee and demiſe to defendant. If upon 2 
leaſe from his anceſtor, he muſt ſhew /eifin, a demiſe tg 
defendant and deſcent to himſelf. It he claims by fine 
he muſt ſhew it, and the uſes of it. So if by common 
recovery; ſo if by grant of the reverſion ; ſo if he and 
defendant are joint-tenants, he muſt ſhew that they a 
ſo; ſo if he and the wife ſue in right of the wife; if he 
has the reverſion, he ſhall ſay the defendant holds df 
him; otherwiſe, if he in remainder brings waſte orif 
the lord by eſcheat does, for there is no tenure of lin 
Hutt. 110. | 


The declaration alſo muſt be conformable to the writ, 
for if the writ is for waſte in land, and it is afſigned in 
cutting wood, it is bad. 


So, if the writ is for waſte in three villes, and the dt. 
claration is for walte in one or in another ville. 


The declaration muſt alſo particularize the quality 
and quantity of the waſte: as if in cutting trees 
it muſt ſhew the number of the trees; if in houſe, i 
mult ſhew the defects. 


And muſt conclude if to his own diſheriſon, ad a- 
heredationem of the plaintitf, 


If of lands whereof he is ſeized in right of hig vit, 
ad exheredationem of the wife. 


And if by a biſhop, &c. it muſt conclude ad exten 
daticuem eccleſie. 2 Roll. 832. 1. 30, 


D. Of the Pleading and View in Waſte 


Defendant in waſte may plead in abatement of pla 
tiff's title; as if he entitles himſelf to the reverſion 
fee, defendant may ſhgw a deviſe to him in tail. Lan 


* 
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As to pleas in bar, defendant may plead no waſte Of pleading 
dne, which is the general iſſ ue, and this admits nothing, 

but puts the whole declaration in iſſue. Lutw. 1547. 

Or he may plead a releaſe: or to waſte in the tenuit, 


accord and ſatisfaftion. Croll. 357. 


80, defendant may juſtify, that he took for repairs ; 
{> that he took for neceſſary boten; or that the trees 
were aride mortuæ, and neither bore fruit or foliage; 
or that the leaſe was without impeachment of waſte: 
or. he may plead no demiſe to him; or that a meſne' 
remainder man is alive. | 


— 21 = WD. .aiubo & IM. 
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Or he may plead in excuſe guod reparauit before 
con brought, or that he rebuilt, and has fince kept in 
repair. Or that the premiſes were ſo ruinous at the 
commencement of his leaſe, that he could not repair. 


Wo. 54: 


After iſſues joined, the venire facias recites the iſſues, Of the proceed - 
md commands the ſheriff that he cauſe to come twelve, &c. inge after iſſus. 
þ inquire if the defendant hath committed waſte as plain» 

bf alleges. Cro. Car. 381. 


In waſte, if iſſue is joined, the jury ought to have a Of the view 8 
new of the place or places waited, otherwiſe trial when neceſſary, "EY 
ſhall be ſtayed : and fx at leaſt muſt have a view. 
2 daund. 254. And the venire facias muſt be that the 
Jury ſhall have a view. 

do, if there is judgment for want of appearance to 
the d</ringas, there muſt be a view and inquiſition 
wien, as well as upon iſſue joined. R. Ow. 12. For 
lat law will not ſuffer ſo heavy a judgment as the for- 
kiture of the thing or place waſted, and treble damages 
be paſſed upon a mere default, without full aſſurance 
Kat the ſact 3s according as it is ſtated in the writ. 


dut upon default made after appearance and plea, When no view 
here ſhall be no inquiry of waſte, for this caſe is not 
"Within the purview of the ſtature of Weſtm. 2. 2 Inſt. 

yer but inquiry of the damages only. 


Aer ſhall there be inquiry of the waſte, upon a judg- 
nent by confeſſion, nil dicit, or nen ſum informatus, but 
2 3 inquiry 


3” 


Of recovering 
the place waſt- 
ed and damages. 


inquiry of the damages only: for the waſte is conſe; 


Cro. El. 18. Hutt, 44, 
E. Of the Judgment in Waſte. 


By the ſtatute of Glouceſter, plaintiff in an action of 
waſte is to recover the thing waſted, and treble danuye, 


If the jud t is againſt the defendant in the ty, 
then it ſhall for the place, and the treble damage; 
found by the inqueſt, 


But if it is againſt him in the fenuit, judgment ſhal 
be for the damages only. 


If waſte be aſſigned in three houſes, two gardens, xt. 
the jury ought to find damages ſeverally for every of 
them; for if it be but of ſmall value for any of them, 
the court will not adjudge it waite as to that part: but 
if the jury gives entire damages, it ſhall not be intendel 
that there were petit damages in any, and therefore the 
verdict will be good. Cro. Car. 414. 452. 


If verdict is for defendant, the judgment ſhall be 
quod querens nil capiat, &c. and defendant eat ind: fn 
die. 2 Saund. 247. 


And if the defendant will not pray judgment to avoid Tl 
2 writ of error, it may be entered upon the prayer d lach 
the plaintiff againſt himſelf. 2 Saund. 253. up 
| | p 

If — recovers upon the tenet, he has a writdl 
feiſen for the place waſted, provided the particular eltat A 
be ſtill ſubſiſting (for if it be expired, there can be 10 a 2 
forfeiture of the land): and the damages are to be re» ah 
covered in the ſame manner as all other damages, by bois 
ca. fa. F. fa. or legit. — 
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CH AP, XVII. 


Of Proceedings in particular Caſes, 


Sec. 1. Arbitration. 
Sec. 2. Audita Querela. 


Sec. 3. Habeas Corpus. 
Sec. 4. Outlawry. 
Sec. 5. Probibition. 


SECTION I. 
Of Arbitration. 
Moch reading may be found in the books upon the 


law of arbitration; but it is coneeived that in the 
preſent work nothing more is neceſſary than to ſhew 
the practical proceedings in caſes of references, and of 
enforcing obedience to awards, with a few general ob- 
ſervations thereon. 


The leading diſtinction is, whether the reference be Diftinion as 
ſuch as can be carried into effect by the ſummary inter- *9 the remedy 
potion of the court? i. e. by attachment; or, whether FO 
the party muſt reſort to his action upon the award? 


A ſubmiſſion to arbitrators may be made either after According as 
a action is brought, and whilſt it is depending, or be- ſubmiſſion is 
fire any action is commenced. Now, whenever a re- — Drag 
ference is made pending a ſuit, if before trial, the court, 
taring already juriſdiction by the action being brought, How if pending 
may make a rule of court of the agreement of the par- n aRion. 
des to ſubmit to arbitration, and afterwards give effi- 

(acy to that rule by attachment; or, if the reference be 
made af the trial, which is often done, it is then by or- 
Ger of nf prius, which order may be afterwards made 
#1ule of court ; ſo that in all caſes of reference pending 


24 a cauſe, 
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a cauſe, the agreement of the parties may be mad 
of court, and enforced by the proceſs of the OY 


q, ( 
But inaſmuch as it was often expedient to refer mat. 
ters in diſpute to arbitration, without any action heir 

brought, and yet for want of the parties being bein. By 
the court, no rule of court could at common lay h * 
made upon them, and ſo no remedy by attachment in or 
ſuch caſe be had, the legiſlature interpoſed, and by the 4 
ſtat. 9 and 10 W. 3. remedied the evil, thereby putting 2 
laws of arbitration, where no ſuit is pending, upon n as 
equal footing with thoſe where there is a cauſe depend. re 
ing. This is the true operation of the ſtatute; nu . © 
as to arbitrations where a cauſe is depending, it is they 
only declaratory of what the common law was befor, 1 
Burr. 701. * ref 
con 
Now therefore, in all caſes without any action de. , — 
pending, it is in the power of the parties ſubmitting to L 1 
arbitration to proceed upon the ſtatute, and have the 3 
ſummary remedy by attachment: but if the ſtatute be — 
not adhered to, they muſt proceed as at common lay, 6 equ 
In treating this ſubject, we will conſider the proceed. £ 2 
ings in caſes :— | Lan 
reco 
A. Of References to Arbitration, where 0 . — 
Cauſe is depending, according to the Stat. 8 - hee 
9 W. 3- perſ 
B. Of ſuch References where the Caſc is not * and 
within the Statute. _ 
C. Of References made after Action brought, 6 = 
but before Trial. the 
D. Of References at the Trial, by Order of . = 
Ni Prius. | 5a 

E. General Obſervations as to the Extent ? 
Operation of the Submiſſion, enlarging the Tune nge 
for making the Award, ſetting aſide the Aa , avi 
_ 7 * 
| ki pira 

| *and 
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0 of References, where no Cauſe is depending, 1. 
according to the Statute. 


r 


* _ — * PX 2 we 
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By the ſtatute 9 and 10 W. 3. c. 15. reciting, that -Statme g and 
: Whereas it hath been found by experience, that refe- 20 M. 
u rences made by rule of court have contributed much 
« to the caſe of the ſubject in the determining of con- 
« troverſies, becauſe the parties, become thereby obliged 
« to ſubmit to the award of the arbitrators, umler the 
penalty of impriſonment for their contempt, in caſe 
« they refuſe ſubmiſſion ; now, for promoting trade and. 
« rendering awards of arbitrators the more effeQual in 
u all caſes for the final determination of controverſies 
« referred to them by merchants and traders, or others, 
« concerning matters of account or trade, or other mat- 
u ters, Be it enacted, & c. That it ſhall and may be 
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| « [awful for all merchants and traders, and others, de- 
to u firing to end any controverſy, ſuit, or quarrel, oon- 
- u troverſies, ſuits, or quarrels, for which there is no 


other remedy than by perſonal action, or by ſuit in 

u equity, by arbitration to agree, that their ſubmiſſion of parties may 

6 their ſuit to the award or umpirage of any perſon or per- agree to make 

« (ons ſhould be made a rule of any of his Majefly's courts of — g 
ard which the parties ſhall chooſe, and to inſert ſuch EY 

6 their agreement in their ſubmiſſion, or the condition of the 

6 bond or promiſe, whereby they oblige themſelves re- 

* ſpectively to ſubmit to the award or umpirage of an 

perſon or perſons; which agreement being /o made which, upon af - 
and inſerted in their ſubmiſhon, or promiſe, or condi- fidavit, ſhall be 
« tion of their reſpective bonds, ſhall or may, upon We. 
producing an affidavit thereof, made by the witneſſes 

* thereunto, or any one of them, in the court of which 

* the ſame was agreed to be made a rule of court, and 

* reading and filing the ſaid affidavit in court, be en- 

*tered of record in ſuch court, and a rule ſhall thereupon 

* te made by the ſaid court, that the parties ſhall ſubmit to 
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nd md finally be concluded by the arbitration or umpi- 
me unge which ſhall be made concerning them by t 
rd, * ditrators or umpire, purſuant to ſuch ſubmiſſion; 


nd in caſe of diſobedience to ſuch arbitration or um- 
L page, the party neglecting or refuſing to perform 
and execute the ſame, or any part thereof, ſhall be 
" jubjet to all the penalties of contemning a rule of 
, « court; 
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. de 
© court; and the court, on motion, ſhall iſſue proceſ 

« accordingly ; which proceſs ſhall not be ſtopped : | 
0 delayed in its execution by any order, rule, — m 
« or proceſs of any other court, either of law or equi 7 the 
« unleſs it ſhall be made appear, on oath, to ſuch — p- 
«« that the arbitrators or umpire miſbehayed themſche, re 
and that ſuch award, arbitration, or umpirage, 8 rul 
« procured by corruption or other undue means. 1 
By the words of the ſtatute, it muſt be inſerted in the 41 
agreement or condition of the bond that the ſubmiſſion 560 
ſhould be made a rule of court; but where in the end a 

of the condition of the bond was this clauſe; © Ang if A 
« the obligor ſhall conſent that this ſubmiſſion ſhall be a P 
« made a rule of court, that then,” &c.; on motion to 5 
make this ſubmiſſion a rule of court, and on cauſe oy 
ſhewn —_ it, as the party would rather have for- 1 
feited the penalty, the court held theſe condition 4 ec 
words to be a ſufficient indication of conſent, and made * 
the award a rule of court. Salk. 72. Ld. Raym. 674 | « {c 
16 J 


So, where on motion to make a ſubmiſſion a rule of 
court, purſuant to the ſtatute g and 10 W. 3. objec- 
tion, that the agreement to make the ſubmiſſion a rul 
of court was no part of the condition, but was ur- 
derwritten, and not ſigned; but it appearing by aß. 
davit, that the ſubſcription was made before the cxect- 
tion of the bond, it was taken by the court to be par 
of the ſubmiſſion, as an indorſement by way of deſes 
zance is part of the deed; and the ſubmiſſion wa 
made a rule of court. Carter v. Mauſbridge, Barnes, 3 


Where the bond produced is executed only by one, 
the other may have the ſubmiſſion made a rule of court, 
Bar. 55. 


But the conſent expreſſed in the bond or agreeme! 
muſt be to make the ſubmiſſion a rule of court; if it 
to make the award a rule of court, it is not within the 
at. Harriſon v. Gimary, Str. 1178. 


In order, therefore, for the ſubmiſſion to be within 
the ſtatute, it muſt be in writing, and it muſt conta 
an agreement to make ſuch ſubmiſſion a rule of cout. 


Haring 
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zne ſhewn what ſubmiſſions are within the ſta» How to make 

1. 1 next thing is to point out how to proceed —— 
dereom, if the award is made in due time, and not im- ä 

ached, (of which ſee pg, G. ) provided the other party 
"uſe to comply with it. Firſt make the ſubmiſſion a 
rule of court, which is done by motion, and is abſolute 
in the firſt inſtance; it muſt be moved upon an afſſida- 
it of the due execution of the bond, by the ſubſcribing 
witneſs; which affidavit is to be engroſſed on a treble 
64, ſtamp paper; and may be as follows, 


« T. S. of, &c. maketh oath, and ſaith, that he was Affdavit of 
u preſent at the time of ſigning and ſealing the bond — 
« or obligation hereunto annexed; and A. B. of, &c. — 
« therein mentioned, did duly ſign, ſeal, and as his act 
« and deed deliver the ſaĩd bond in the preſence of this 
« deponent 3 and that the name A. B. ſet and ſubſcrib. 
«ed to the ſaid bond, is of the proper hand-writing of 8 
« the ſaid A. B. and that the name T. S. ſet and ſub- 
| « ſcribed, as the witneſs thereto, is of the proper hand- 
« yriting of this deponent.” 


Get rule of clerk of rules in B. R. and ſecondary in Of ſervice of 
C.B.; make copy thereof, and of the award. Let the —.— make 
party who is to receive the money or thing awarded de- K 
mand the ſame; and upon refuſal make an aſſidavit of 
ſuch demand and refuſal, and alſo an afhdavit of tne 
execution of the award; which may be as follows: 


* T. Plaintiff, 


SA 2. 


55 «In C, B. Fact 


R. W. Defendant. 


N. I. of, &c. maketh oath, and ſaith, that he this AMdavit of ſer- 
„ deponent, on the roth day of November laſt, did 1 * 
* perſonally attend from the hour of ten until the hour * 
" of twelye of the clock in the ſorenoon of the ſame 
* day, at the Great Hall of Lincoln's Inn, and then 
* and there demanded of the above- named R. W. who 0 
lo attended, the ſum of 1001. awarded due to this 
deponent, purſuant and agreeable to a certain award 
in writing, which is hereunto annexed ; but the ſaid 
* W. did not then pay to this deponent the ſaid fum 
f o 1001, or any part thereof; and this deponent ſur- 

ſher faith, that having, on Tueſday next after in this 

| « preſent 
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certain bond or obligation, bearing date the 14th day 


Affidavit of due 
exccution of the 
"award. 


Of moving for 
attachment. 


How if demand 
made by third 


perion. , 


Court will com- 
pel witneſs to 
make affidavit. 
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preſent term, cauſed the ſubmiſſion of this deponeny 
and the ſaid R. W. to the ſaid award contained in: 


© of December 1794, to be made a rule or order d 
&« this honourable court, he this deponent, on the 
« day of ſerved the faid R. W. with a true copy 
10 of the ſaid rule or order of this honourable court, and 


te at the ſame time ſhewed him the ſaid original rule or vil 

* order; and this deponent further faith, that he 4 _ 

e at the ſame time demand of him the ſaid R. W. the = 
0 


« ſaid ſum of 1001. ſo awarded due to this deponent 
« and this deponent further ſaith, that the whole of the ext 
« ſaid ſum of 100 l. now remains due and owing t 
« this deponent, purſuant to the ſaid award.“ 


« A. B. of, &c. gentleman, maketh oath, and faith, 
& that he did ſee C. D. of, &c. ſign, ſeal, publiſh, and 
« declare his final award and arbitrament between X.Y 
c of, &c. merchant, and R. W. of, &c. goldſmith, 
& bearing date the oth day of January 1795; and thi 
t deponent further ſaith, that the name C. D. ſet 2nd 
e ſubſcribed againſt the ſeal, as the party executing the 
& ſaid award, is of the proper hand-writing of the ſad 
« C. D. and that the names A. B. and J. E. ſet al 
t ſubſcribed thereto, as witneſſes atteſting the execy- rule e 
tion of the ſaid award, are of the reſpectire hand- 
« writings of this deponent and the ſaid J. E.“ 


Upon theſe affidavits move for an attachment; it 1 
a rule to ſhew cauſe: Get it of clerk of rules, or {e- 
condary, and ſerve copy thereof: At expiration of rule, 
move to make it abſolute, on proper affidavit of ſernice; 
take it to crown- office; your clerk in court there vil 
prepare attachment; get a warrant thereon, and gire l 
your officer to make the caption, 


If the demand of the money or thing awarded be 10 
made not by the party entitled, but by a third perſon 
there muſt A a letter of attorney for that purpoſe, an 
an affidavit of the due execution thereof; and the pouer 
pf attorney muſt, together with the award, rule, &c. ra 
produced and ſhewn at the time demand is made. FI 


If the ſubſcribing witneſs refuſe to make afhdavit : 
the execution of the bond, the court, on motion, * 
0 him ſo to do. Clark v. Elwick, Str. 1. 1 0 5 


. Of ſuch References where the Caſe is not 
: within the Statute. 


When the ſubmiſſion, there being no action depend- 
ing, is by parol or by written agreement, or by bond 
«hout any clauſe in the agreement or condition of the 
bond, that the ſubmiſſion ſhould be made a rule of court, 
which the ſtatute requires; the remedy in caſe of diſ- 
ohedience to any award made thereon is by action; 
ther an action on the caſe, or debt upon the bond; 
in the laſt of which the penalty of the bond may be 
recovered ; or of covenant, if the ſubmiſſion were by 
deed; but no attachment can go againſt the party. 
The proceedings therefore are as in other actions. 


nd 

I. c. Of References made after Action brought, 
5 but before the Trial. 

nd 


A reference pending an action may be made by a 
ule of court originally, or by any written agreement 
or bond, or the like; which ſubmiſſion may be made a 
ule of court, although no ſuch clauſe is inſerted there- 
in; decauſe the court hath already juriſdiction by the 
ation, 


lf the award be made, and either party refuſes to 
comply with it, the other muſt make the ſubmiſſion a 
mule of court (provided it was not a ſubmiſſion by ori- 
ginal rule). This is done by affidavit of one of the 
vitneſſes of the due execution of the bond or agree- 
ment containing the ſubmiſſion in ſame manner as above 
mentioned, A. He may then proceed to get an attach- 
nent; which is done as above deſcribed, A. 


1 be : 

fon, che demand is for taxed coſts, a copy of the rule, 
1 rith che maſter's allocatur thereon, muſt be ſhewn, 
wer together with the copy of the award, &c. 

Kc. 


the demand is made by letter of attorney, it muſt 
Y letter of attorney as ante, A. 


D. Of 


Of the remedy 
where the refe- 
rence is made 
pending no ac- 
tion, and not 
according to 
ſtatute. 


— wa 
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D. Of References at the Trial by Order o 


ift Prius. 


Cauſes are often referred to arbitration 
ſent of the parties (for they cannot be Ar 
time of the trial. And when there are bail in the 
tion, it is adviſeable for plaintiff to take a verdict fs 
ject to the reference which prevents the diſcharge of 


the bail, and gives him afterwards the ele&; by 

the award be in his favour, to — by —— ter 

upon the award, or to take out execution: But neither 2 
can be done without leave of the court. 10 

| ten 

For the mode of proceeding on ſuch ref, ple 
rences, ſe 5 

— Apr 10. ſec. 5. where references at niſ pris: ur cu 

; lar 

| | , 

E. Several Obſervations. * 

wal 

E. 1. Upon the Extent of the Submiſſion, 00 
E. 2. Of the Revocation thereof. 1 

E. 3. Of enlarging Time for making the Awad, part 

E. 4. Of the double Remedy, by Action or Ate whic 

tachment. | x 

E. 5. Of the Affidavits on moving for an Attach x br 

ment, and of the Nature of the Attach- aware 

ment. terenc 

E. 6. Of the Coſts on Arbitrations. wks 

E. 7. Of impeaching and ſetting aſide the Award, 1. Hy 

| | Ane 

E. 1. Of the Extent and Operation of the dib · N dee 

x miſſion, ; 2 r 

On a reference to arbitration, the arbitrators canonlf Town 

have juriſdiction over ſuch matters as are included i Not 1 

the reference. So that an award made upon 2 rl * 


rence of all matters in difference between the * 
7 


of 


AAKS. U RS 


8 F* 
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ot preclude the plaintiff from ſuing upon à cauſe Of ſuing for 
5 don, ſubſiſting againſt the defendant at the time — 
of the reference, upon proof that the ſubject matter of time of refer. 
ſuch action, was not laid before the arbitrators, nor in- ence. 


duded in the matters referred. Ravee v. Farmer, 4 D. 
KE. 146. 


And it is material to obſerve the diſtinction between pininAion to 
2 ſubmiſſion to arbitration of all matters in difference be- be obſerved in 
* the words of a 
teen the parties in the cauſe, and a reference of all mat- * a 
ters in diſpute in the cauſe between the parties; for the 
farmer being general, is not confined to the ſubject mat- 
ter in the particular actions then depending, but will ex- 
tend to croſs demands between the parties, though not 
pleaded by way of ſet off; and the colts being to abide 
the event, will make no difference; but the /atter is 
confined ſolely to the matters in diſpute in that particu- 


lar cauſe. 


The ſubmiſſion made pending an aQtion, muſt be by what parties 
the parties to the record; and if afterwards from the muſt make the 
award not being made in time, a ſecond ſubmiſſion be ſubmiſſion. | 
wade that muit alſo be made a rule of court. 


A ſubmiſſion to an award between A. and B. the 
parties on the record having been made a rule of court, 
which award not having been made in due time, the diſ- 
pute had been referred to a ſecond arbitration to ſettle 
by B. and C. who were the real parties in the ſuit; no 
attachment can iſſue againſt B. for not obeying the 
award made by the ſecond arbitration, becauſe the re- 
ference ſhould be made by the parties on the record, 
ind if even it had there ſtiould have been another rule 
to make the ſecond ſubmiſſion a rule of court. Owen 
f. Hurd, 2 T. R. 643. 


And as the court had no juriſdiction in this caſe, If wrong not 
they could not go into the merits, though B. conſented —＋ ey can. 
o waive the objection. Hd. 


A ſubmiſſion to arbitration by an adminiſtrator is not What admitted 
n admiſſion of afſets. Pearſon v. Henry, 5 D. & E. 6. by a ſubim ien. 
Notwithſtanding the caſe of Barry v. Ruſb, 1 D. & E. 
0g1, may ſeem to throw ſome doubt upon the point, 


A ſub- 


: 
j 
| 
| 
li 
N 
| 
| 
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How far it is a 
ſay of proceed- 
125. 


When ĩt muſt 
be made a rule 
of court. 


Submifſion may 
be counter- 
manded, but 
the bond is for- 
frited. 


ARBITRATION. cu. xm 


A ſubmiſſion to arbitration is not a ſtay of Proceed, 
ings in any action, unleſs expreſsly mentioned ag part of 
the agreement. Ld. Ray. 789. 


Though a ſubmiſſion muſt be made a rule of cou: 
before any motion be made to enforce the award, yet it 
need not be made ſuch rule before the award is made: 
it is only to give juriſdiction to the court, not to the a. 
bitrators. 


1 
| a br 
E. 2. Of the Revocation or Countermand. a 
If A. enters into a bond to B. conditioned to fand 
to the award of C., yet A. may countermand the ſub- 0 
miſſion to the arbitration of C. becauſe the ſubmiſſion . 
being a man's own act, is of its own nature revocable _ 
But then by ſuch countermand, or revocation of the elap 
power of the arbitrator, the obligee ſhall take the beneft _ 
of the bond, becauſe the obligor has not ſtood to the 2. 
bitration, &c. ſince he has countermanded the authority Th 
of the arbitrator, and becauſe the obligor has, by his own arule 
act, made the condition of the bond (which was for his * 
own benefit to ſave him from the penalty) impoſſible to Ref 
be performed, and by conſequence his bond is become Tar 
ſingle, and without the benefit of a condition. Vide 
V ynigr's caſe, 8 Co. 82. N | 
But if ſuch ſubmiſſion be made a rule of court E. 4, 
according to the ſtatute, then the party can never t. 
yoke it. | 
| w 3 It h 
So if it be by rule of court originally; and if either ** 
rty are guilty of a breach of the rule, as by bling : "Rig 
ill in equity when it was part of the agreement not i is not 
do it, court will grant an attachment. 3 Burr. 1256. fubmiſ 
court, | 
So if he prevents the arbitrators proceeding, à WW... . 
by ſerving one of them with a ſulpœna at the time, dt not t. 


the like, it will be conſtrued a breach of the rut 
1 Salk. 73, 


6 3 of enlarging the Time for making the E z. 
Award. . 


If the award cannot be made by the day fixed upon, 
the time for making it muſt be enlarged, otherwiſe the 


award itſelf would be nugatory. 


This muſt be done by motion in court, and by giving How to get the 
a brief to another counſel to conſent to ſuch motion; for time enlarged : 
the court cannot enlarge the time witho# the conſent of be by con- 


doch ſent. 
parties. 


On motion to ſet aſide an award becauſe it was made Of the operation 
out of time, it was argued, that the parties had by their ” — — 
attornies 12 in writing, after, the time had "ge 


elapſed, to gle a further time for the making of the 
a 


The court ſaid that ſuch conſent might ſtill be made 
arule of court, and have a retroſpective operation ſo as 
to make the award good. Mich. 'Term, 36 Geo. 3. 


his 
J Before any rule to enlarge the time can be made, the What neceſfary 
11 ſudmiſſion or order of ni, prius as the caſe is, muſt be — foch ma9- 


made a rule of court. 


e. 4. Of the double Remedy by Action or E.4. 
Attachment. 


It has been already obſerved, that whenever the court Double remedy 


ther cannot exerciſe a ſummary juriſdiction, as in all caſes he boats 
** where there is no action depending, and the ſubmiſhon rule of court. 


8 not within the ſtatute of William, or where it is a 
uniſon within the ſtatute, but not made a rule of 
court, the party can only proceed by action; but even 
Mere there is a rule of court, ſtill the remedy by action 
#10t taken away, but the party has his election. He Party cannot 
cunot howeyer proceed by Aion and attachment at Purſue torh. 
* Stocks v. Huggens, Eaſter Term, Ld. 
106, 


Tonga 2 cauſe, in which the defendant has been Of holding de- 
— to bail, is reſerred to arbitration, and the arbi- — — ; 
01. II. AA a frator 


F. 5 
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trator awards to the plaintiff a ſum exceeding 100 1, 
defendant may be holden to bail again, in an action upon 8¹ 
the award. ns v. Powell, 2 T. R. 756. 1 

E. 5. E. 5. Of the Affidavits on moving for an Attach. 
ment, and of the Nature of the Attachment. 
| | | 

Of entering the When there is no action pending, but the ſubmiſſion the 

— has been made a rule of court under the ſtatute, the af. for 
fidavits on whic®to 44h brad an attachment for diſobey. que 
ing the award, need not be entitled in any cauſe, but the bat 
affidavits in anſwer muſt. Bevan v. Bevan, 3 D. & B. even 
601. the 
| colt: 

But if there is a cauſe depending, the affidavit ought ſerte 
to be entitled, and if it is not, the court cannot take no- the! 
tice of it though the adverſe party is willing to wa of tl 
the objection. Owen v. Hurd, 2 D. & E. 613, for p 

J. 
No attachment An attachment for non- performance of an awar 20. 
2 — cannot be granted on the affirmation of a quaker: for 
though it is a ſuit between party and party, yet an at- Co 
tachment is a criminal proſecution within the proviſo of party 
the 6th ſec, of 7 & 8 W. 3. c. 34. ; attorn 
| 953 

Granting at- The granting an attachment is a diſcretionary power 

—— 4 in the —_— A ſome caſes it is refuſed, as 1 Wh 

— hf defendant was a bankrupt, 1 Str. 695. ; which i 3 colts a 

When refuſed. ground for his diſcharge, provided he has obtained hs thonot 
certificate, though his bankruptcy happened after be 
was taken on the attachment. 2 Str. 1152. — 

So, where there was a contrariety of evidence, tht 

court would not determine it by affidavits, for tht — 

plaintiff had his remedy by action on the award. errec 

v. Taylor, Str. 695. 4 
Q. in cafe of The defendant a feme ſole, and the plaintiff, agree i The 
-——__ mar- a reference. The defendant was awarded to deliver ip wie 

to notes, and pay a ſum of money; ſhe marries 1 c 
the huſband refuſed to pay; and it was queried, in th hn 
caſe, if the court could grant an attachment againſt 5% acer 


or either of them? 1 Crom. 265. fer; 
| A pat ot | 


tec, J.] ARBITRATION, 355 


A cannot be taken on an attachment upon a When attach 
unday, it being in the nature of a civil execution. went mut not 
Th Lan. Myers, 1 D. & E. 266. vo executed. 


E. 6. Of the Reference as to Coſts, E. 6. 


If nothing is ſaid about coſts in the reference, it is in Power of arbi. 
the diſcretion of the arbitrator to award them or not; t. 
for the power of awarding colts is neceflarily conſe- 

quent to the authority conferred upon the arbitrator 

bat when it is expreſſed that he co/is are to abide the 

event, it is not in the power of the arbitrator to prevent 

the party in whoſe favour the award is from having 

colts ; for this reaſon the above proviſion is often in- 

ſened. And ſuch coſts are /ega/ coſts, that is, ſuch as Meaning of 
the law would give in caſe a verdict had been in favor — ons 
of the party; ſo that if the award be only to pay 57. . 
for an aſſault, the coſts can only be 55. Swingl/ehurft 

v. Altham, 3 D. & E. 138. Roe dem. Wood v. Doe, 

2D. & E. 644. 


Colts awarded muſt be taxed as between party and How to be 
party; they cannot be awarded to be taxed as between 
attorney and client. Marder v. Cox, Cow. 127. 2 Blac, 


953+ 


Whenever by the award coſts are to be paid, ſuch By whom. 
colts are to be taxed by the maſter in K. B. and pro- 
ttovotary in C. B. Str. 737. Barr. 58. 1 Crom. 264. 


Put they are only to be taxed to the time of the re- Up to what 
ſrence. 1 Crom. 265. Tynte v. Every, Bar. 58. time; 


At aj prius, a juror was withdrawn, and the cauſe and to what ex- 
Rſerred, and the queſtion was, whether the prothono- 


ary ſhould allow the coſts of the reference? and held 
bot, Bar. 123. 


The colts to be paid muſt be certain, or at leaſt that Award of cofts 
Mich can be rendered certain, muſt be certain, 
— 
i 2 
— award was, that the one party ſhould pay the "ing 
nr lol and the coſts of a ſuit now depending in an 
ar court, and then to give mutual releaſes. Per 


 Aaz Cur. 


N 
n - 
} 4 
' ? a 
* 8 
45 uf 
: : - 
= 
* 
by ** LAY 
5 yy 0 
r . 
: 
1, 
* d * 
1 
| - 
* 0 
7 
, a 
F414 
* 
{ 1 
FI p N 1 
' u , 
ky. 7 
1 * 
: | ** 
ö 1 
, + 
1% | 
Ty "I 
168 X J q 
. 
p 0 
. 7 a 
ö 40 
g 4 
4 * 
' 
„ 9 
2 4 
* | 
1 | 7 
1 3 
7 n *ul 
15 4 
$ + » q 1 
mY 4 l 
* a 15 
5 | 1 FE 
''K% 1 l 
( FP» 31 ? 
! «4 Z 
0 4 4 17 
4 \ 
* p 4 a 
. 
= 
. , 
} i þ 
. 4 \ 
A * 
_ q "Ms . 
5 1 4. 
bu. b 1 
44 » 
* <A . 
* 1 
' ; 4 
+ 8 
e a 
9 us p 
þ - [; i 
. 7 | 
3 *\ 
4 1 0 I '*4 
[i N 
i E 
LE. 
0 1 
1 1 
"2 » T5 
* 27 == 
. 4 
1 22 
Y 4 
{! * U p 
" of = # © 
i * 
10 TT 4 
a 
: * 
4 1 
- * 
" 
* 
. * LF 0 
' „ =» F 
OY 4 * 
. # \ Wy * 
ww nn 1 
== ; # 
TN Cl 
\ 4 3 © k 
[ þ 4 Þ 
4 7 r 
4 j 
bs * 
.* 2 ; 
N MN : 
. \ 5 4 
ee 
9 1 
o p N 
| * 
[ _ 
4% 
, 94 
TY . 
4 | * 
1 » 
WS. - 
0 L 4 
N . 4 
2 * 
* 
' 
| 4 * 
1 
% I 12 + 
il 1 * 
4 S 
L Ly y 
4 2» 1 
Th 4 
S 
. by 
| * 
f 0 
| 3 ® 1 
| * 1 8 
| ; - 
N 1 
J 
ö . 
| = 
_ 
N * ”* pe 
\ 
7 Ty 
I» * 
M4 = 
ö 1 
* * >» 
| 7 * 
: Y 
: . 1 
' VFX 
* "Ns 
* 4 
| * hy. 
+ "LEA 
1 7 ** 
N I 
— p 
- o 
4 M 
* 
N 8 
: 1 2 
. 1. 
9 \ d 
. — 
| 
7 A 
4. ; 
i= 
ä * + 
# i 
oF . j 
11 
N a 
i 
o 
: 
1, RE 
* 
: 3 | 
* 
d \ 


356 ARBITRATION, (Ch. xvm 


{ 

Cur. To pay ſuch coſts as the maſter ſhall tax, is gc. = 

for id certum eft, quod certum reddi potefl, But this i 1 

uncertain, and carries it farther than has hitherto becn « 

allowed. 1 Crom. 265. N 

Of coſts where When a cauſe comes on to trial, and goes off upon: 6 
_ is referred reference to arbitrators; if the arbitrators never male 

— ber want an award, the cauſe may be carried down a ſecond 

ot an award. time, and if the plaintiff prevails and obtains a verdid eq 

colts ſhall be allowed. Burchall v. Bellamy, Bur. 269, 12 

3 g l 

E. 7. E. 7. Of Impeaching and ſetting aſide th not 

Award. 15 

An 
Requiſites to To render an award legal and effeCtual, it ſhould be 

— an award made agreable to the ſubmiſſion of the parties, it ſhouli I 

not extend beyond it neither to any matter not includel und 

in it, nor to any perſon not a party to it, nor ſhould i moy 

be only parcel of the things ſubmitted. It ſhould aw ati 

nothing centrary to law, nor any thing impoſſible to be {uth 

| done, . ſhould be reaſonable and certain. It ought held 

Objeftions on alſo to be mutual and final. Various are the /ego/ db by tl 

Es . to jections therefore which may arife as grounds of in- berd, 
be made. peaching an award, all of which muſt appear upon th 

face of the award itſelf. They may be taken therefor Tt 

at any time, either by way of defence to any ation Tits o 

brought upon the award, or in ſhewing cauſe againſt a ade 

attachment, or by way of motion to ſet aſide the aun ator 

provided in the laſt cafe the ſubmiſſton has been mace; burr, 

rule of court. * 

N 01 

mms But objections frequently ariſe to an award which regery 

— 8 not appear upon the award itſelf, and which therefor ng th 


can only be brought before the court by affidavit, ſuch 
the miſconduct of the arbitrators, from motives of 
ruption or partiality, or ſome irregularity in the cond 
of the parties themſelyes, or their attornies, or the il 
1 In which caſe the time for impeaching the award 1s] 
8 * mited to the next term after the making of the ua 
by ſtat. 9 & 10 W. 3. c. 15. f. 2. which enacts that 


Within next — . » un 
term alter mak. Any arbitration or umpirage procured by a" 
ins the award © Or undue means, ſhall be judged and eſteeme 


t Ai, © and of none effect, and accordingly be let 


6 al 


« any court of law or equity. 59 as a complaint of 
« ſuch corruption or undue practice be made in the 
« court where the rule is made, for ſubmiſſion to ſuch 
« arbitration or umpirage, before the laſt day of the next 
« term after ſuch arbitration or umpirage made, and 
« publiſhed to the parties.” 


Every ground of relief in equity againſt an award, is The extent of 
equally open in this court, upon motion in a ſummary the ſtatute. 
way to ſet it aſide, 3 Burr. 1259. 


But the above clauſe in the ſtatute ꝙ & 10 W. 3. does Not to refer- 
not extend to awards made in purſuance of an order of ences at niſi 
ai priucy but only where the ſubmiſſion is by obligation. 
Anderfott v. Coxeter, Str. 301. 


It is not however confined to caſes of corruption or To other cafes 
undue means uſed by the arbitrators, for when it was than thoſe of 
moved that an award be referred back to the ſame arbi- tion, Kc. 
tration, to reconſider it on the ground that he had not 

ſuſcient materials before him at that time, the court 


o be 
uh held it to be within the ſtatute, and nothing was taken 
I & by the ation becauſe made too late. Zachary v. Sb 
n the 


The court on ſuch motion will never enter into the me- Corruption 
nts of the original cauſe of complaint, nor will they ſex muſt be mani- 


Un aide an award on the ground of corruption in the arbi- 
vant; tators, unleſs ſuch corruption is manifeſt. Str. 307. 
20t1 Burr. 701, | 
Nor on the ground of miſbehaviour in an umpire far So muſt miſbe- 

< & receiving evidence from the arbitrators without examin- haviour.. 
refor: ng the witneſſes, unleſs he were required to re-examine 
uch u them, before the making of his award, Hall v. Law- 
f cor rence, 4 D. & E. 589. 
nde 
je ike A party cannot, in ſhewing cauſe againſt an attach- What objeQions. 
is! ment for not performing an award, impeach the award man be made in 
award ber deſects not appearing on it. But he muſt obtain a — 
that ie for that purpoſe within the time limited by the ment. 

ibore alt of parliament. Holland v. Brooks, 6 D. & E. 
wm . 
d youd 
ide! 
„ a 
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AUDITA QUERELA. (cn. xvm 


SECTION. H. 


A 

the 

Of Audita Querela. = 
or 

Formerly when either party had good cauſe to ſhew, 
why a judgment or execution awarded, or likely to he A 
awarded, ought not to be enforced, as if ſince the judg. arel 
ment a releaſe had been given, or the like; the on part) 
mode of proceeding was by audita ela. A remedial ſame 
writ invented to prevent a defect of juſtice, where 
party had a good defence, but by the ordinary forms of 4 
law had no opportunity to make it. But now from the _ 
indulgence ſhewn by the courts in granting ſummary 
relief upon motion, the action of audita querela is ten, Br 
dered obſolete. At the ſame time a brief account of the Chas 
proceedings may not be uſeleſs to the ſtudent, if only t — 
ſatisfy the curioſity and to ſhew the great advantage 
reſulting to ſuitors, from that latitude of equitable 8 
juriſdiction, by motion of which courts of law nor * 
aſſume. 

For the caſes in which an audita querela would le, Th 
and by or againſt whom it ſhould be brought, we refer yan 
the reader to Bacon's Abridgments, tit. Audita Yuerts 
and ſhall content ourſelves with giving a ſhort account * 
of the proceedings in the action. 
| So, 

Of the Nature of the Action, and whence the Writ iſs. tered 

An audita is an action, in the nature of a bil In; 
in equity, to be relieved againſt oppreſſion. It lies to u- not al 
lieve the defendant, or in ſome caſes the bail in the a6 to an) 
tion. It muſt be of a matter which the party could n execul 

have pleaded before. 1 Wilſ. 98. The writ, after ſtating the of 
that the camplaint of the defendant having been heard hunſe! 
audita querela defendantis, and after ſetting out the mat 

ter of the complaint, enjoins the court to call the pat 
ties before them ; and, having heard the allegations 
proofs, to cauſe juſtice to be done between them, If tl 


4 An 


* 


Sec, II.] AUDITA QUERELA. 359 
An audita guerela ſhall be granted out of the court, Out of what 


. * - 2 t the : it 
where the record upon which it is founded remains, or — 


ceturnable in the ſame court. F. N. B. 105. b. 


And therefore, if a man recovers in B. R. or C. B. 
te defendant having a releaſe after judgment and be- 
fore execution, ſhall ſue the audita querela out of B. R. 
or C. B. where the record is. bid. 
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And if a recognizance is acknowledged, and there is 
z releaſe of it, and then execution be ſued on it, the 
party to be relieved ſhall ſue his audita guerela out of the 


fame court. Bid. 


And ſuch audita querela out of the rolls of the ſame 
court is judicial, Ibid. ; 
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But it may be original, and the party may ſue it out of 
Chancery returnable in the court where the record re- 


mains, Did. 


But it cannot be granted out of any court, returnable 
in the ſame court, where the record upon which it is 
founded is not there. 1bzd. 


The writ of qudita querela ſhall be allowed only in 
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0 open court. 1 Bulſ. 140, 2 Bull, 97. 2 Show. 240. 
4 Aud on motion, by Trin. 9 Jac. 1. And therefore, 
* when the curſitor has written the writ, an a/lecatur ſhall 
be indorſed by the ſecondary in court. 

do, if it be irregularl nted, a vacat. ſhall be en- 
les, tered upon the record. 3 
bil In an audita querela by two, the death of one ſhall 
) Its not abate the writ, for the ſurvivor is not to be reſtored 
e 06 to any thing he has loſt, but to diſcharge himſelf of the 
| not execution 3/ and thereupon, notwithſtanding the death of 
ting tte other, he may proceed for a diſcharge in toro for 
ard, Vent. 34. 3 Mod. 249. | 
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Of the Bail in Audita Querela, 


If the party applying for the audi is 1 

| g for the audita querela is in actual 

cuſtody, either upon an arreſt in an action on the judg- 
| A a 4 ment, 
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AUDITA QUERELA-s | [Ch xy 


ment, or in execution; his firſt object is of courſe to 
obtain his diſcharge, which is by putting in bail to the 
action of audita querela, 


He muſt procure four perſons to be bail for him: le 
bail piece is in the following form : 


B 
Eaſter Term, in the twentieth year of King G he c 
; Third. s Cenzete e 
« To wit, C. D. of, &c. is delivered on bail to probe Bi 
© cute, with effect, a writ of audita querela brought by . 
** him to be diſcharged of and from a judgment gien oo 
« againſt him in the court of our lord the king, befor f 
* the king himſelf, at the ſuit of one A. B. for five hun. Ar 
1% dred pounds of debt, and for damages, coſts, an "Tag 
1 charges, to au 
40 E. F. of, &c. quere! 
G. H. of, &c. 
& N.O. attorney. 6 J. K. of, &c. [ft 
and chaſe 
« L. M. of,” &c. 
The condition of the recognizance. * 
« You ſeverally acknowledge yourſelves to owe A. B th 
t the ſum of one thouſand pounds — Pe 
« Upon condition that the ſaid C. D. ſhall proſecute If; 
cc his ſuit with effect, and if he ſhall be convicted a party 
« make default in the premiſes, that he ſhall pay tl when: 
« condemnation-money, or you ſhall do it for him. 1s gro 
« Are you content?“ — 
In all caſes it is uſual, that the plaintiff in an a an det 
querela be bailed, if he ſhews matter in writing for i 
diſcharge, and the defendant be demanded whether be b 
can gainſay it. 1 Rol. 133. 384. 2Rol. 113. l . proceſ 
If the plaintiff in audita guerela has a releaſe, orothe ** th 
writing upon which his audita querela is founded, the Rf 
ſame muſt be proved in court by the wiweſſes theret 2 
before the writ of audita querela can be allowed, ot i. fuerela 
perſedeas granted. 1 Sid. 351. Salk. 92. * 


And 


11.) AUDITA QUERELA. 


And then, after proof of ſuch releaſe, &c. and allo 
ance of the writ, if he be not in execution, he may be 
hailed by the court, and on motion may have a ſuperſe- 
4. Com. Dig. 1 vol. 489. Salk. 92. 


But if the plaintiff in audita querela be in execution, 
he cannot be bailed till the defendant plead to the audita 
querela, Comp. Att. 214. 


But where an infant was taken in execution, and 
brought an audita quere/a, he was diſcharged on clearly 
proving his infancy, Carth. 278. 


An audita querela is no ſuperſedeas of itſelf, and there- 
fore execution may be taken out unleſs a ſuperſedeas be 
addually ſued upon the allowance of the writ of audita 
querela, Salk. 92. 


[the firſt writ of audita querela abate, upon a ſecond pur- 
chaſed, he may have another ſuperfedeas. F. N. B. 104. a. 


Of the Proceſs. 

The audita querela having been granted, the next 
thing is the proceſs thereon, which differs according to 
the ſubject matter of it, and alſo whether the party ap- 
plying for it be in execution or not. 


If an audita guerela be founded on record, or the 
party be in cuſtody, the proceſs upon the audita querela, 
when allowed, is a ſcire facias. But if the audita guerela 
i grounded. on a matter of fa, or the party be not in 
cuſtody, but only brought guia timet, the proceſs on the 
eudita querela, when allowed, &c. is a wenire facias ; and 
en default thereto, a diffringas ad infinitum, Salk. 92. 


1 — the ſire facia is de 


[the original ſuit were by original writ, there ſhould 
te fifteen days at leaſt between the tefle and return of 
the proceſs iſſued upon the allowance of the audita 
una, and muſt be returnable on a general return. 


But if the original ſoit were by bill (it ſeems), that 
feen days between the 7efte de firſt tire facias, and 
return 
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yi 
return of the ſecond ſcire facias, are ſufficient, i.. 

days between the ige and return of each writ, => | * 
one ten, and the other five. * 
And the writ ſhould be returnable on a day cenxy Bu 
in tem. a 
But even if the original ſuit were by bill, and the pm Th 
ceſs on the audita querela be a wenire facias, | ſhoul r 
apprehend that there ought to be „teen days betutes 1 
the zefle and return of that writ; becauſe the ſecond * 
proceſs, iſſuing upon default thereto, is a difringa, — 
The defendant in the audita guerela ſhould be wamel * 
to appear. dit, 
WY being taken in execution, brought an audita qui — 
teſted the 21ſt Nov, a ſcire facias iſſued and bore fe the cog 
6th Nov. The defendant appeared and demurred, ad 1d de 
ſhewed for cauſe, that the tee of the ſcire faciar was by ben 

fore the audita guerela. Sed non allocatur, for here th 
ſcire facias being but to compet the party to appear, and E «| 
anſwer tae audita guerela, the appearance has helped the Maint 
_ defect of the E 3 but upon a ſcire facias upon a jui the c 
ment it may be otherwiſe, becauſe another judgment y aft, or 

to be grounded upon it. Vaughan v. Lloyd, Hil. 20 
21 Car . 2, = No « 
| Of the Declaration, &c. ih 
If the defendant in audita querela appears upon the | — 
ſeire faciat, venire faciar, or difiringas, the plaintif u , fade 


audita la declares ; in which declaration the whol 
writ of audita querela is recited in the ſame manner as n 
declaration in ſcire facias, with a beginning to this efſtt; "hey 


« Our lord the king ſent to his juſtices, * «ſign vP* ber 


&« bold pleas before the king bimſelf, his writ cloſe in ler ; 
« words, to wit, George the hird,” &c. (d u: 4 
cite the whole writ of audita guerela.) why 

In the declaration in an eudita querels, the Vette Bit b 
form is to recite the whole record of the recove!)» 4 Ma 
may. be recited generally, as % Dd cum quidan hoe, 0 

„ This is the form of beginning in B. R. In C. B. the forn's E katere 


* CUR lord the kirg fent to tis juſtices of the Bench,” && 


10) AUDITA QUERELA. 


nuper ſcilicet, &c. implacitaſſet quendam B. &c. ſuper quo 
; he found bail, taliter que in eddem curia naſird proceſſum 
«full quod prædictus A. recuperet, & c. Co. Ent. 87. b. c. 


8 3 


But if there is a variance between the audita querela 
4 the record, the writ abates. F. N. B. 104. r. 


2 


The declaration ought to comprehend only one gra- 
inen, or at leaſt, if it mentions ſeveral, it ought to 
ly upon one only, otherwiſe it will be double. .-F. N. B. 
04. 1. Cro. El. 809. Dy. 297. b. And the plaintiff 
ught to ſhew himſelf aggrieved. big. 


LS E 


2. 


In the entry of the declaration, after the writ of 
udita querela is ſet forth, the plaintiff ſuggeſts the gra- 


tout the award of the ſcire facias or wenire, &c. and the 
copnizance of bail (if the plaintiff was in execution 
nd delivered on bail), then the return to the /cire facias 
r eenire, and the defendant's appearance. 


If the defendant confeſſes the matter alleged, the 
plaintiff has judgment and diſcharge by confeſſion; but 
the defendant denies it, the parties proceed to ifſue in 
aft, or in law, as in other caſes. 


Soo rEFRSE RE 


No damages or coſts can be given to a plaintiff in an 
ita querela, Dyer, 194. | | 


If the plaintiff in audita guerela be nonſuited, though 


e may have a new writ of audita guerela, he ſhall have 
10 ſuperſedeas to ſtay execution. 


If the audita guerela be brought while the money re- 
wered on the firſt judgment remains in the hands of 
be ſheriff, and not paid over to the party, the court will 
ate an order for it to remain there till the audita 
pres is determined. But it ſeems, that if the money 


ny tt there is no remedy for it. 


But by Windham, Juſt. Where judgment is had in 
þ1 audita querela brought before the former execution 
"ne, the plaintiff in audita guerela ſhall be reſtored to 
he loſt by the execution, which the court 


agreed, 


men, and prays to be diſcharged, &c. Afterwards is 


n the firſt judgment is paid over to the party recover- 
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agreed, being founded on a releaſe, 1 Keh, 269, 20 
1 Sid. 74. ; 


Of the 7 udgment. 
By the proceſs of venire faciar, the plaintiff in cui 


guerela may have diſtreſs infinite till the defendant », 
pears. But if the defendant does appear and plead ay 


a ſcire facias, and two nihils returned, there ſhall be judy ] 

ment againſt him. of « 

MD. as 36 2 

But if there is judgment after one Tib4l, it is en, the 

R. Yelv. 88. a 

If the defendant pleads, and afterwards makes (cult f 

upon the ſcire facias ad audiendum judicium, tete full 6 

judgment againſt him. 
If there be judgment for the defendant in an ad 
querela, before he have execution upon his firit jug. 
ment, he may afterwards purſue his execution upon 

that, 1 Vent. 264. | . 

If the defendant in the firſt judgment was in execy Mp! 

tion before the audita querela, and in that there is judg itt 

ment for the defendant, he ſhall purſue judgment in de priſc 

audita guerela. 1 Vent. 264. 

have 

priſo 

certa 

SECT1o0N III. cauſe 

| he is 

Of the Habeas Corpus. fon i 

| may 

An habeas corpus is a writ for bringing the body in th 

any perſon who is impriſoned before the court cum cuſ the p 

detentionis, and is the proper remedy whenever any one King 

reſtrained of his liberty by brag confined either in: mar 

common gaol or by a private priſon, whether it be fr: 

criminal or civil cauſe, in order that his body and caul By 

may be removed to ſome. ſuperior juriſdiction whica remo 

bath authority to examine the legality of ſuch comm": lame 

ment, and on the return of the writ either to bail, di = 


charge, or remand the prifoner, Vaugh. 136- 1 


der.] HABEAS CORPUS, 36; 


The writs of habeas corpus uſed only in criminal cafes, Of the writs of 
re the habeas corpus ad ſubjiciendum, regulated by the — — 4 
Jabeas corpus act 31 Geo. 2. and juſtly deemed the bul- ce. 
wark of Britiſh liberty; and habeas corpus ad deliberandum 
4 recipiendum, which is to remove a criminal to the pro- 


per place where he committed an offence, to take his 
trial there. 


But it is not the object of the preſent work to treat Of the writs 
of criminal proceedings; ſuch writs of habeas corpus only uſed in civil 
a5 are uſed in civil caſes will be here noticed, which are 


the following : 
4 The Habeas Corpus ad reſpondendum. 
B. The Habeas Corpus ad teſtiſicandum. 
C. The Habeas Corpus ad ſatisfaciendum. 


D. The Habeas Corpus ad faciendum et recipi- 
endum. 


. The Habeas Corpus ad reſpondendum. 3. 


An habeas corpus ad reſpondendum is when any one is Intent and 
impriſoned at the ſuit of another upon a legal proceſs — there. 
in the Fleet or any other priſon except the King's Bench 
priſon ; and a third perſon would ſue that priſoner in 
the court of King's Bench, and cannot, becauſe he is not 
in cuſtody of the marſhal of this court; there he may 
have an habeas corpus to remove the priſoner out of the 
priſon where he-is, into this court returnable at a day 
certain, to anſwer unto this action here, and for that 
caule it is called habeas corpus ad reſpondendum, becauſe 
he is to anſwer the parties action. Alſo where a per- 
ſon is in cuſtody in an inferior juriſdiction, the plaintiff 
may bring his habeas corpus ad reſpondendum returnable 
in this court; and then the deſendant cannot nonſuit 25 » — 
the plaintiff, nor be bailed, but only by the court of —— 
King's Bench, or be committed to the cuſtody of the interior court. 
marſhal, 2 Lil. Prac. Reg. 4. 


But no perſon in cuſtody of an inferior court can be Not to be uſed | 
removed by this writ to be charged in a new action by the —— 
lame perſon who is plaintiff in the court below, and for action. 
tie ſame cauſe of action for which the defendant is 


Uready in cuſtody. Melſeme v. Gardner, Cow. 1 * 
| o, 


ia ſecond writ bring a habeas corpus to bring him thither ; he ſhall mt 
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How uſed when So, if the defendant, a priſoner, removes himſelf ina 
defendant re- the priſon of another court before declaration 
moves be ſore * . . . . » and 
declaration. Plaintiff wiſhes to declare againſt him in the coun 
where he was originally charged, he muſt bring hin 
back by this writ of habeas corpus ad reſpondendum beige 


he can declare. 


Otherwiſe ifre- But if he ſo removes himſelf after declaration, thi 
moved after de- rit is not wanted; but plaintiff may proceed to jud. 


22 ment as if he had not been removed, and then bf FW 
him back by habeas corpus ad ſatisfaciendum to charge 
him in execution. See ante, ch. 15. ſec. 3. F. 

How toremove This writ may alſo be uſed in term time by the de. 

— * ſendant, a priſoner, to remove himſelf to * pr. Tl 
ſon ; upon which he muſt be charged in court with a de. ende 
claration in a bailable action; but if he wiſhes to re. mar 
move himſelf in vacation, he muſt do it by writ d Is, 00 
habeas corpus cum cauſa, as hereafter deſcribed, D. court 

on th 
or to charge Another uſe formerly made of this was to charge: mode 

__ A priſoner with a new Aion in vacation time, for which up by 

| tion; purpoſe an habeas corpus ad reſpondendum was ſued out 

Ex, teſted the laſt day of the preceding term, and returs (F, 

but now the able the firſt of the next term; but this practice is n 

pracice's. aboliſhed and priſoners are charged in vacation by a bil 
and declaration as of the proceeding term. See ant, C. 


page 92. 
[Appendix U.] [ For the form of this writ, ſee Appendix U.] priſon 


This writ good An habeas corpus ad reſpondendum may be granted to ir 
1 warden of the Fleet, or keeper of an inferior priſon af: 
liberty or franchiſe, returnable at a day certain in courh 
and is a good cauſe of detainer, as well as where i bon i 
capiat ad reſpondendum comes to a ſheriff. Rules an 

Orders in K. B. 57. 


What — the If one priſoner in the counter - _ ny pnothe 
cont King's Bench by habeas corpus ad reſpondendum, an 
— tending to go over to the Fleet, procures ſome friend to 


be removed thither till he anſwered to the caule 
here, and he ſhall not compel the plaintiff to = 
aſter a proling defendant, and ſo vice verſa of the — 


gee. III.) HABEAS CORPUS. 367 
non Pleas each court ſhall retain the defendant, in 


a” vhich he is firſt attached, and after he has anſwered 
there, you may carry him where = will. This is fit 
a u be the ſettled courſe, if there be any difference be- 


ween the two courts. Salk. 350. 


And at all events ſuch priſoner muſt remain 74s days Muſt always be 
iter ſuch commitment in cuſtody of the marſhal, detained two 


1 notwithſtanding any other writ of habeas corpus. R. days at leaſt, 
ing W. & M. 
ne 
B. Of the Habeas Corpus ad teſftificandum. 8. 
& ; 
pri This writ iſues when a perſon is in cuſtody whoſe — of habeas 


endence is material at any trial. It is directed to the (5... 
marſhal, warden, ſheriff, or gaoler in whoſe cuſtody he 

s, commanding him to bring ſuch perſon before the 

court where the cauſe is to be tried, to give teſtimony 

cn the part of the perſon who ſues it out. For the 

mode of obtaining it, and what perſons may be brought 

up by it, ſee ch. 9. ſec. 9. 


out x 

un. (For the form of the writ, ſee Appendix U.] [Appendix U.] 
: | 
| bil | 

ant! C. Of the Habeas Corpus ad ſatisfaciendum. C. 


The habeas corpus ad ſatisfaciendum iſſues to bring a Intent and uſe 
priſoner from the priſon of one court into that of an- ereot 


vther, in order to charge him in execution upon a judg- 
en af the laſt court. n 


k is always neceſſary when a priſoner, after declara- When ne» 
ion in K. B. removes himſelf to the Fleet, or, vice cet. 
verſa, after declaration in C. B. removes himſelf to the 

king's Bench, in which he cannot be charged in exe- 

don, becauſe the proceedings and judgment are in 


77 _nother court; he muſt therefore be brought back to 
4 Le court from whence he was ſo removed by this writ. 
E 


dee proceedings againſt priſoners, ch. 1 5. ſec. 9. 
Prepare 
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How to ſue it 
out. 


To whom 
granted, how 
cauſe of detain- 
er, &c. 


[Appendix U.] 
D. 


Meaning and 
uſe thereof. 


Called habeas 


corpus cum 


cauſa. 


Whengrantable, * 


HABEAS CORPUS, (Ch, xym 
Prepare precipe ; fill up writ ; get it figned ; carry ; 
marſhal or warden where defendant is 5 — "ty by 1 ; 
turnable on a day certain. On the return day, be is b;y, Hh is 
and one of the 5 clerks, upon application, will Bs 0 
commitment. Pay fee for the return, and bringing ug, u; 
L 
The judge's clerk takes the habeas corpus inte court with 4 
fendant, and the maſter in K. B. or ſecondary in C. J. an 
bim. 90 5 { co 
1: K. B. J. C. B. 1 
There is a duplicate of the | Have the roll in cat 4 4 
ewrit, on which the maſter condary marks thereon ile " do 
marks the commitment, and de- beas corpus, and commits 2 
livers it to tipflaff, who car- by the court in the margin th 
ries priſoner over to King's judgment. R. A. 1654, l ] 
Bench priſon. Imp. K. B. C. B. vrt 
ok: 
An habeas corpus ad ſatisfaciendum may be granted t ud 
the warden of the Fleet, or to ſuch inferior gaoler, n. yen 
turnable in court at a day certain, and the number ral 
of the judgment to be indorſed upon the writ by the 1 
attorney who ſues it out; and ſuch writ to be a cut les 
of detainer. Rules and Orders, K. B. 57. non 
ſubj 
[For the form of this writ, ſee Appendix U.] I li 
; to B. 
279, 
D. Of the Haleas Corpus ad faciendum tt ru. "_ 
J 


piendum. 


The writ of Babear corpus, which in this place it wil 
be neceſſary chiefly to enlarge upon, is that of the l- 
beat corpus faciendum et recipiendum. It iſſues only 1 7 
civil caſes where a perſon is ſued and in gaol, and l | 
deſirous of being removed to ſome other gaol, or wir 
he is in the priſon of an inferior court for a cauſe of a. 
tion ariſing within their juriſdiction, and wiſhes to har 
the cauſe Grade up to and determined by a ſuperir 
court. It is uſually called an habeas corpus cum ca 


This writ is granted at all times of common ri 
without any motion in court upon the delivery thereof 
to the officer, or court below it inſtantly ſuperſedes i 
the proceedings therein, 


el) HABEAS CORPUS. 


h It may be called the bulwark of our liberty; but it 
Nt is ſuperior to every other writ of the kind, the habeas 
y, abus ad ſubjiciendum being grantable only in term time 


upon motion by leave of the court. 2 Mod. 306. 1 
Lev. I. 


Formerly, by rule of court, Mich. 1654, this writ 
could not iſſue in vacation, nor be made returnable 
immediately, unleſs the ſheriff or officer, or inferior court 
o whom it was directed, was within five miles of Lon- 


1 Jon; but in ſuch caſe it was to be made returnable at 
* a day certain in court. 

ment ; 

15 But that rule has been declared obſolete; and this 


writ of habeas corpus, though directed to a gaoler, &c. 
of any diſtant county, may be made returnable before a 
judge, and immediate; which means within due and con- 
renient time. Dr. Betteſworth v. Bell, Burr. 1875. 


e- 
ral 
* The writ of habeas corpus, being a prerogative writ, 
cauſe lies by the common law to any part of the king's domi- 


ions. for he ought to have an account why any of his 
ſubjects are impriſoned. 1 Rol. Abr. 6g. Cro. Jac. 543. 
k lies to Jerſey and Guernſey, Vent. 347. Sid. 386. 
to Berwick and to counties palatine, Latch. 160. 3 Keb. 
279-3 and to the marſhes of Wales, as it does to all 
other courts which derive their authority from the 
king, as all the courts exerciſing juriſdiction within his 
wmunions do; and that it being a prerogative writ, 
foes not come within the rule þrevia domini regis non 
vrrunt, &c. for that muſt be underſtood of writs be- 


neen party and party. 2 Rol. Abr. 69, Wetherley v. 
Wtherley, 


br” But an habeas corpus ad faciendum et recipiendum does 
1 dat he to the cinque ports at the ſuit of the ſubject. 
ry ide Bac, Abr. and authorities there cited, 3 vol. 4. 

cauh Ve will conſider the ſeveral uſes of this writ:— 

iphth a 5 
_— D. 1. In removing a Priſoner from gne Gaol 


Vor. II. B b TD. 2. In 


May iſſue in 
term or vaca- 
tion. 


When return; 


it lies. 


[= 


5 


1 
Ps 4 a 
8 
- — 5 
24 0. 


* 
Lu 
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HABEAS CORPUS. fc. xym. 
ID. 2. In bringing up a Priſoner for the Py 


poſe of his being ſurrendered in Diſcharge of ji 


Bail. 7 
D. 3. In removing a Cauſe from an inſerot Wi . 
to a ſuperior Court. | | 
an 
{ti] 
D. 1. D. 1. Of the Habeas Corpus for removing a Pf. 1 
ſoner from one Gaol to another. 5 
How if defend. If the defendant is a priſoner in any inferior coun 
— to upon any cauſe of action there, and he wiſhes toe rect 


Kine Bench removed to the King's Bench priſon or Fleet, he ny, 
Rn, 3 in the firſt inſtance, ſue out this writ, which remores 
priſon of inte- the body with the cauſe, as will be preſently more full al 
rior court ; ſhewn, poſt, D. 3. hs & 


or in cuſtody of If he be in cuſtody of the ſheriff upon proceſs out i 
herift, K. B. or C. B. by ſuing out this writ, directed to fud 
4 ſheriff, his officer muſt bring up the defendant befor 
the judge, who will commit him to the Marſhalſea u 


Fleet, as the action may be. Th 

' How if deſend- If the defendant be in cuſtody of a ſheriff upon pi may 

ant wants ende ceſs from the Common Pleas, and is deſirous of bunny 1 
N. b. to Phet, carried to the King's Bench priſon, or vice verſa i 


or vice verſa: muſt firit get ſome ether creditor to make affidavit of 
debt above 101. to ifſue out a new writ thereon, ad 
to leave it with a habeas corpus at the proper ſhenl 
office; upon the return of which, the ſherift's ou ends 
takes the defendant before ſome judge of the ca 
whence ſuch laſt writ iſſued, who will commit hun! 
the proper priſon of the court. 


afed alſo by This alſo is the writ for the plaintiff in the 0 


plaintiff to e- to remove defendant from the cuſtody of the ſherif 
move de ſend- 


ant. to the priſon of the court. 


Neceſſity there- Formerly when a defendant was in cuſtody of e. 0 
12 on meſne proceſs, for want of bail the plaintif y 
hoe, W. CM obliged to ſue out this writ, and have him 8 

| before he could declare againſt him; and if he ben 


remove him withiu two terms ſrom the arrelt, de 


ant was entitled to his diſcharge. But by the ſtatute of 
& 5 W. & M. plaintiff may now declare againſt 
i-fendant whilſt in cultody of the ſheriff. See ante, 


ch. 15. ſec. 3. 


This ſtatute was only intended in eaſe of plaintiffs, Intent of that 
and not to take away the common law remedy, ſo that ſtatute. 

fill they may ſue out this habeas corpus, and at any time 

remove defendant from cuſtody of ſheriff into the priſon 

of the court, either before or after declaration. Dr. 

Bitteſworth v. Bell, 3 Burr. 1875. 


recipiendum, ſee Appendix U.] 


Get blank writ at flationer's; fill it up; get it figned and Ho ſued out, 
ald; take it to proper Seri fis office, in whoſe cuſtody defend. 


urt ir; be will make bis return, and give warrant to his offiter 
jo bring the priſoner up before one of the judges of the court 10 be 


rnnitted, f 


Judge of the court may commit him, though writ is return- 
1 before the chief-juftice. | 


The warden or marſhal muſt obey the habeas corpus, Muſt be obeyed 
ces not paid, 
medy for them. Hopman v. Barber, 2 Str. 814. But . 
be judge, when the priſoner is brought up, will not 
ate an order for him to be turned over till the fees are 
jud. Str, 308. - : 
One ſhilling per mile is the uſual charge for bringing Fee« of the 
endant from a country gaol. S atticer, 


When defendant is committed, he muſt ſtay tuo Muſt ſtay two 
t leaſt in the cuſtody of the gaoler to whom he ONS —_— 
commited, notwithſtanding any other writ of habeas writ. 


Nu ſued out. R. Mich. 1654. 


2. Of removing Priſoners to ſurrender in Diſ- D. 2. 
charge of Bail. 


When defendant is in cuſtody of any ſheriff at the 
tf another, or otherwiſe, and his bail wiſh to ſur- 
d 2 render 


For form of this writ of habeas corpus ad faciendum et [ Appendix U.] 


bough the party refuſes to pay his fees, for he has a gef te. 
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D. 3Z* 4. 


Of ſtatute 21 
Jac. I. limiting 
the action to 51. 


To what courts 
it extends. 


Rarriſter muſt 
be preſeut. 


HABEAS CORPUS. aa. um 


render him, they may have this writ of Bubea; cht 
for that purpoſe. 


How to proceed therein, ſee vol. I. ch. 4. ſec. 6 


D. 3. Of the Habeas Corpus to remove a Cub 
from an inferior Court. 


D 3. a. What Cauſes may be removed, and whe, 

D. 3. b. Of the Operation of the Habeas Corpus. 

ID. 3. c. Of the Return thereto. 

D. z. d. Of Bail on Habeas Corpus. 4 
D. 3. e. Of Declaring, Pliading, Qc. 4 
D. 3. f. Of the Procedendo. & | 


DD. 3. a. What Canſes may be removed, and when, 4 


By 21 Jac. I. c. 23. ſ. 4. it is enacted, “ That fa 
te action or ſuit not concerning any freehold or inken 
« ance, or title of lands, leaſe, or rent, be comment hn 
« or depending in ſuch inferior court of record, it fu 


« appear or be laid in the declaration, that the & N 
6 * or things demanded, do not exceed ; in th 
« then ſuch action or ſuit ſhall not be ſtayed bya cults 
« writ whatſoever, other than writ of error u fole 


e 
** taint. tom 


And by ſec. 6. it is provided, © That this at U 
« extend only to ſuch inferior courts of record, 1 2 
« ſo long time only as there ſhall be an utter lum 
« of three years fanding at the bar of the four imm ꝙ a 7 
« ſteward or under-ſteward, town-clerk, judge, c ſpecia 
« corder of ſuch inferior court, or aſſiſtant to thej# reced 
« or judges of the ſame, as ſhall not be an utter x t 
« ſter of that ſtanding, and there preſent, and m 


, counſel in any action or ſuit there depending, At 


Such barriſter muſt at all events be preſent? 
trial, otherwiſe the trial will be void, and the caulg 


removed by habeas corpus. Fanley v. Mr. Conn, rp it 


515. ad thi 


ove, Ill.) HABEAS CORPUS. > 


er to evade the above ſtatute, it was uſual for How above ſta, 

HER when the real cauſe of action was under 81. evaded. 
to ſet up a fRitious action againſt themſelves of a pre- 
ended demand of above that ſum, and then bring an 
habeas corpus thereon, by which writ a/ cauſes againſt 
them in the court below were removed, and therefore 
of courſe the ſmaller action, to the prejudice of many 

r plaintiffs, who for want of means to carry on a 
{it in the ſuperior court, were obliged often to deſiſt 
from proſecuting, and ſubmit to the loſs of their de- 
mands, 


XVII 


But by 12 Geo. 1. c. 29. f. 3. to prevent ſuch prac- Afterwards re- 
tices in future, it is enaCted,  'Vhat the judges of ſuch _ 2 = 
« inferior courts of record, as are deſcribed in the N 
« ſtatute of Jac. 1.z may proceed in ſuch actions com- 

« menced, as are therein ſpecified, which appear 
« or are laid not to exceed the ſum of 5/. although 


« there ap. hg other actions againſt ſuch defendant, 


2 « wherein the plaintiff's demands may exceed the ſum 
« of g/. 

at n 5 | 

10hen So that now the cauſe of action muſt be above 5/. to 

nmench be removed. 

II. 1 

— No action can be removed, which is only maintainable 
|; 


How the law 
now ſtands. 


What ations 
are not remove- 


in the court below, as being founded upon any ſpecial . 
cuſtom of the place. Such as againſt a feme covert as 

ſole trader, brought in the mayor's court upon the cuſ- 
tom of London. Pope v. Vaux & Usx., 2 Blac. 1060. 


act Or an action there for calling a woman a whore, 5 
* Watſon v. Clerk, Car. 7 Jo 
3 of If therefore a habeas corpus iſſue, the court, upon ſuch 
0 ſecial matter being ſhewn in the return, will grant a 
a precedendo, leſt plaintiff ſhould otherwiſe loſe. her ac+ 
T6 don. N 
d not 


8+ At common law there was no particular limitation as Of the time of 
T lo the time when a cauſe might be removed. The con- — 32 
1 i ſequence was, that many abuſed this privilege ; for a de- : 
IT ſendant might ſecretly * out a writ of as corpus, 

3 


lep it in his pocket till iſue was joined, the jury ſworn, 
ad the plaintiff had — — his evidence; and 
b 3 then 
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| then produce the writ and ſuperſede all further proceed. 


How regulated 


by 43 Euz. c. 5. 


Defects of that 
ſtatute. 


Remedied by 
21 Jac. 1. 


HABEAS CORPUS. cn. Nn. 


ings ; by which means he knew the ſtrength or weal. 
neſs of his adverſary's caſe, and had an Opportunity of 
preparing his defence accordingly, when the cauſe cine 
to be tried in the court above. 


But to prevent this abuſe the 43 Eliz. c. F. enach, 
« That no writ of habeas corpus, or other writ ſyed 
« forth by any perſon whatſoever, out of any of her 
« Majeſty's courts of record at Weſtminſter, to remore 
« any action, ſuit, plaint, or cauſe, depending in any in 
4% ferior courts, having juriſdiction thereof, ſhall be re. 
« ceived or allowed by the judges, or officers of ſuch 
« court, wherein or to whom ſuch writs ſhall be de. 
« livered (but they may proceed therein as if no ſuch writ 
« were ſued forth or delivered); except that the (aid 
« writ or writs be delivered to ſuch judges or officer 
0 of the ſaid court, before that the jury which is to ti 
«+ the cauſe in queſtion, and the party that ſued forth 
& the ſaid writ, or for whoſe benefit it was ſued forth, 
« have appeared, and one of the ſaid jury ſworn totry 
« the ſaid cauſe.” 


This ſtatute did not however effectually remedy the 
evil; parties often ſtayed till the laſt moment of trial, 
before the habeas corpus was produced, and this haraſd 
the ſuitors and occaſioned unneceſſary expence. lhe 
legiſlature again interfered, and by the 21 Jac. 1. c. 23. 
ſ. 2. enacted, . That no writ of habeas corpus, certioran, 
&« or other writ ſued forth, to remove any action or ſuit 
« commenced in any inferior court of record, having ji- 


« xiſdiction thereof, ſhall be allowed by the ſteward, þ 

« judges, or officers thereof, unleſs delivered before iſu * 

« or demurrer joined in the ſaid cauſe ſo depending, ' 

& as the ſaid iſſue or demurrer be not joined wit w 

Ax aweeks next after the my or appearance of the de- 

& fendaut to ſuch action or ſuit.” 

T 

The ſtatute 21 Jac. may at firſt view appear rather hs 


Explanation of 
the two above 


Katurrs. 


contradictory of the ſtatute of Elizabeth, but they ar 
perfectly compatible. If iſſue or demurrer be joined 
within fx weeks from the arreſt or appearance, aa 
corpus may iſſue any time before one of the Po. 
ſworn on the trial, according to 43 Eliz. But if the 10 


. 2 22 in iſſue or des 
parties wait ſix weeks before they ny — 


Ty 27+ - 


— 
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Il | ne 
murrer, no habeas corpus can afterwards remove the | 3 

* cauſe, Beſides which, the ſtatute of Elizabeth extends 7 ty 

eak. to all inferior courts ; that of James mentions courts of 17 

= record. an 

There ſeems ſome 1 in the caſe of an — ha- i#% 

habeas corpus after interlocutory judgment: no notice is corpus iſ- 

ts taken thereof in either of the ſtatutes. In the caſe of — a 

ſucd Watt v. Markham, Prac, Reg. 217. Bar. 221, it was ment. 

be held too late after interlocutory judgment; but in Cox 

none v. Hart, Burr. 759, an habeas corpus after interlocutory 

) th judgment, but before executing inquiry, was held well 

: jucgm - . , 

Ars and the practice was ſaid to be to receive ſuch writs 

9 any time before one of the jury were ſworn. 

| (fo 

2 D. 3. b. Of the Operation of the Habeas Corpus. DO. 3. b. "99 

wy The writ of habeas corpus, immediately upon being How it fuſ- of 

wo ſued, ſuſpends the power of the inferior court; and if pends proceed- 


they proceed afterwards, the proceedings are void and bn s 
arm non judice, 1 Salk. 352. Cro. Car. 261. 2 Jones, © 

209. 2 Mod. 195.3 that is, provided the writ was de- 

lrered to the mn officer within the time, according 

i the caſe is to be governed by ſtatute of Elizabeth 

or of James, as above mentioned ; otherwiſe the court 

may proceed, Bar. 221, Hornbuckle v. Eaton. 


aw. 


ä VI 2 
% — . 
* 
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8 


22 


by writ operates from the delivery, not from the 
teſt, 


D. 3. c. Of the Return to the Writ. D. 3. e. 
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1 A return muſt be made to the firſt writ of habeas Return to be 


pa, or an attachment may iſſue immediately, with- Ma e fr 
out any alas or pluries writ ; notwithſtanding what may 

be found in the old books upon the ſubject. Per Bul- 

ke, J. in the King v. Winton, 5 D. & E. g1. 


The writ muſt be returned by the ſame perſon to By whom te, 
whom it is directed; and rr ve writ —— — 

0 2 ſheriff, who before the return left his office, and a 

tw ſheriff was made, who returned Ianguidui, the court 

the return not good; but it ought to be returned by 

the two ſheriffs ; by the old ſheriff that he had the body, 

ud had delivered it to the new ſheriff; and then the 

| B b4 new 


When return 
t te genera, 
When ipc dial. 


Declaration 
ſhoud be re- 
turned. 


If return inſuf- 
ficient. 


How for return 
amendable. 


HABEAS CORPUS. ch. Xun. 


new ſheriff might have returned languidur. Þ 
Creſſett, Paſ. 26 Car, 2. 19 = 


The record itſelf is not removed by habeas corpus 1 i 
is by certiorari, but remains below; and the return i 
only a hiſtory of the proceedings. The return there. 
fore may be filed, and afterwards a pracedendo may iſſue 
becauſe it will not ſend out any record filed which 
could not be done, but will only remave the ſuſpenſion, 
Salk. 352, 


Where an habeas corpus is properly ſued out, ſo 23 
ſuſpend the proccedings, it is ſufficient for the party ty 
whom it is directed, to return generally the cauſe for 
which the party is in cuſtody with the body ; but where 
the habeas corpus is irregular, or the court proceeds if. 


terwards, they mult return the whole /pecial matter. / 
— an 
Or the perſon to whom it is directed will be in con. low 
tempt. Carth. 69. he 2 
affe 
The declaration itſelf ought to be returned that the gof 
court may ſee what the cauſe of action is, If the haben upo1 
corpus is delivered before the plaintiff has declared, he anot 
ought immediately to enter his declaration, that it may men 
be returned upon the writ. Watſon v. Clerk, Car. 7;, 
If 
If the cauſe of action is under 10 J. and defendant doe: reg 
not enter into a recognizance agreeable to 19 Geo. 3. mani 
c. 70. which ſee pot, D. 3. d. it is proper matter to be and 
a ſpecial return, Staines v. Grant, Eaſt. 22 Geo. ;. grole 
2 Crom. 402. Gra: 
If the return be inſufficient, court will ſometimes a 
low it to be amended, Carth, 75. , 
1 
The lord mayor, aldermen, and ſheriffs of London, in th 
moved to amend their return of defendant's writ of above 
habeas corpus cum cauſg. The ſubſtance of the return Hil, 
was the action between the ſaid parties in debt for the 
penalty of a bye-/azv brought againſt defendant for en. Be 
ploying a foreigner (no freeman of the city), and the = 
cuſtom to make bye-lawsz but the cuſtom to employ delt 
freemen, and not foreigners, within the city was oft 4 a 


ted ; which laſt mentioned cuſtom it was prayed "_ 


gee, III.] HABEAS CORPUS. 


de inſerted in the return. For defendant, it was ſub- 
mitted whether the return was amendable or not, eſpe- 
cially as another rule touching the granting of a proce- 
J-nds was pending. But the rule to amend the return 
vas made abſolute. Harriſon, Chamberlain of London, 


v. Potter, Barnes, 23. 


An habeas corpus cum cauſd went to the portreeve of 
Yeovil in Somerſetſhire, who returned, that before the 
ming of the «writ the party was baited ; and the plaintiff's 
counſel moved for a better return ; and it was ruled, that 
he ſhould make a better return; for though the body be 
hailed, he ought to return the cauſe—and the body can- 
not be bajled after the writ received, Salmon v. Slade, 
Hil, 25 & 26 Car. 2. 2 Crom. 402. 


An habeas corpus went to the fannary court, to which 
in inſufficient return was made, and therefore diſal- 
lowed. Et per Cur. The warden of the ſtannaries muſt 
be amerced, and you may go to the coroners and get it 
affeered, and eſtreat it; and an alias habeas corpus muſt 
go for the inſufficiency of the return to the firſt, and 
upon that the body and cauſe muſt be removed up; if 
another excuſe be returned, we will grant an attach- 
ment. Salk. 350. pl. 8. 


If defendant ſues out habeas corpus, and from his own 
regularity when the cauſe is brought up he is re- 
manded, plaintiff will be allowed his coſts to be taxed, 
and to be inſerted in the rule to remand him, and 
paoler to detain him until the coſts be paid. Staines v. 
brant, 2 Crom. 402. 


D. 3. d. Of Bail on Habeas Corpus. 
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Of puniſhment 
for inſufficicnt 
return. 


Of the coſts, = 


D. z. d. 


By an old rule of court, whenever bail is required When required. 


in the court below, bail muſt be put in in the court 


hore, upon removing the cauſe by habeas corpus. R. 
Hil, 2 Jac, y 


before the ſtatute of 19 Geo. 3. c. 70. this rule was 
ery neceſſary, becauſe perſons could at that time be 
held to bail in actions in an inferior court for 401. but 
n the ſuperior courts not under 10 J. So that unleſs 
te aboye regulation had been made, the defendant by 
removing 


* 
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37 
removing the cauſe, if above 400. 
might have diſcharged his bail, 2 e 2 
aff of that ſecurity which he had in the court l 
But ſince the paſſing of that ſtatute the efficacy of k 
above rule ceaſes; for now, as no one can be gh 
and held to ſpecial bail in an inferior court, witho x 
affidavit made and filed, that the cauſe of n 2 
mounts to 10 J. or upwards, which is the ſame * 
for which defendant may be held to bail in the co | 
above, it cannot be of advantage to the defendant ff 
as regards his giving bail, to remove his cauſe into | 
a ſuperior court, 
Of the recozni= But although bail above is not required, unleſ 
| 1 cauſe of action amounts to 10 /. * to — 
— removal of cauſes merely for delay, which is too often g 
EN done to haraſs the plaintiff, the ſame ſtatute provide : 
« That no action in an inferior court, not amounting g 
„ to 101. or upwards, ſhall be removed by Bubea: ar- t 
« pus, c. unleſs the defendant Pall enter into a recogni 5 
« 2ance, with two ſureties, in the court below, in dull - 
1 the ſum for which the action is brought, ſor payment « ' 
v — bar, oops and coſts, in caſe judgment ſhall paſs x 4 
wit 
Bail not to be No bail to be tendered, or put in upon an bal, . 
put ĩn till habeas corpus, until the Babeas corpus, and the cauſe for which * 
corpus returned. bil is to be put in, be returned, to the end that it 
may appear for what cauſe the defendant is detained, = 
and bail may be taken, and the habeas corpus and but f 
duly filed. Mich. 1654. Paſ. 29 Car. 2. Hil. 16 V.; tefo 
Habeas corpus to remove a cauſe out of an inferior 0 
court, and on ſearch, plaintiff's attorney found bail; havis 
but the Babras corpus not being returned and filed, the 
bail Ggnified nothing, and therefore he carried the cauſe Ie 
back by procedendo, of which defendant complained to of th 
the court, but it was ruled, that the defendant cu- the l. 
not put in bail till the Babeas corpus be returned the b; 
Mafters v. Bruges, Mich. 20 Car. 2. efendant there know] 
fore, if he wiſhes to put in bail, muſt firſt apply b to the 
the ſheriff for a return to habeas corpus. | 
® For 
of competing A defendant who. has removed a cauſe from N + 3 


rfendant to. inferior court into B. R. or C. B. is not of * 


put in bail. 


Sec. III.] HABEAS CORPUS, 


i t in ſpecial bail there; but it lies with the 
17 en him ſo to do. In order therefore to 
et bail to the action, the plaintiff, immediately as 
de diſcovers that the cauſe is removed, ſhould obtain 
i rule of court, or order from one of the judges of 
the court, for 2 procedendo to remand the cauſe, unleſs 

bail be put 1n within four days next after notice of 
the rule (if in term), or within {ix days next after notice 
of the rule (if in vacation), and then ſerve a copy of 
{ach rule or order on the defendant or his attorney; and 
unleſs bail be put in accordingly, a procedendo may 


be had. 


20th of Nov. when the plaintiff ſerved the defendant 
with a rule to put in bail. Defendant inſiſted, that the 
plaintiff ſhould have ſerved ſuch rule within two terms 
after the habeas corpus brought, and was now too late. 


upon the habeas corpus without ſtaying to be forwarded bail. 
by a rule for bail; and the plaintiff had not declared 
within two terms after bail put in, the cauſe would then 

have been out of court ; but the rule for bail is not 
limited to any particular time : accordingly, the rule 

to ſhew cauſe why proceedings ſhould not be ſtayed, 

was diſcharged. Barnes, 90. 


delendant fills up a common bail-piece to the habeas 
crpur and return, and files the ſame at the judge's 
chambers on the return of the rule, and gives notice of 
laying filed the ſame to the plaintiff's attorney. 


of the rule for bail engroſſes a bail-piece *, and annexes 
the ame to the habeas corpus and return; and then takes 
the bail to the judge's clerk, who will take their ac- 
nowledgment, and then notice thereof muſt be given 
o the plaintiffs attorney. 


* of til piece is the fame as in other aQions, only it muss 
E. u delivered on bail upon habeas us.” The 
Date faves 8 corp reCognizance 


In 


May 2oth, 1742, an habeas corpus, returnable imme- Within what 
lute, was lodged at the palace court, to remove a plaint time plaintiff 
ino C. B. and nothing further was done in it till the Wuſt do this, 


But the court held, that if the defendant had put in bail Ho toput in 


If common bail only is neceſſary, the attorney for the 1; cm on ball. 


If fprcial bail is required, the defendant, upon ſervice it ſpecial bail. 


ks . 
2 — : 


350 
Of putting in 


bail de benc c ſſe. 


Of excepting 
thereto. 


Of compelling 
defendant to 


Juſtify his bai]. procedendo, unleſs better bail be put in within four day 


Of the ſervice of 


the rule in va- 
cation. 


How if hail co 
not juſtify in 
ume. 


| abode of ſuch bail, the time when put in, and before 


HABEAS CORPUS. (Ch, xyy, 


In B. R. if bail be taken in the abſence of the plaintif 
or his attorney, the fame is taken de bene ep; and f. 
on due notice in writing of the names and places of 


whom, no exception thereto be taken by the plaintiff in 
reventy-eight days after the putting them in, the hail. 
piece ſhall then be filed within four days next after the 
end of the #4wenty-eight days. Mich. 16 Car, 2, 


In C. B. if bail be taken de bene ee, and on notice 
being given of the names and places of abode of the 
bail, the time when put in, and before whom, no ex. 
ception thereto be taken in 7wenty days, the bail. piece 
ſhall be filed within four days next after the expiration 
of the twenty days, Hil. 13 & 14 Car. 2. 


And unleſs the bail, in cafe of no exception within 
time, be not filed within the four days, a precedends may 
be granted upon a certificate that the bail is not filed, 
Same rules, 


If the plaintiff diſlikes the bail put in, he ſerres the 


defendant's attorney with another rule or order for a 
after ſervice thereof, whether it be in term or vacation, 


If this rule is ſerved in vacatian time in B. R. the 
practice is, for the defendant's attorney to give notice 
only within the rule, that the bail will juſtify on the 
firtt day of the enſuing term. 


Mn GC _ ow a wa coo], oa 


But on ſervice of ſuch rule in va ation time in C. B. 
it is uſual to juſtify within the four days before a judge 
at his chambers, for which 2 f. is paid; and on the fil 
day of the enſuing term juſtify in court. 


=, B=- £©2* © 


A cauſe was removed by ha/eas corpus in vacation 
time, and the bail put in on the removal ought to hare 
juſtified on the firſt day of the enſuing term (a rule 
having been ſerved on the defendant for a procedench 
unleſs better bail), and the bail not having offered them- 
ſelves the firſt day of the term, a procedends was ſued 
out to remand the cauſe. On the ſecond day of the 
term, the bail came and offered to juſtify, but rer 


then too late; however, a rule was obtained to — 
; : caul, 


2 2 


BS 


. m.] HABEAS CORPUS. 


cauſe, why the procedendo ſhould not be ſet aſide : but 
on ſhewing cauſe the rule was diſcharged, for it was 
aid, that ſhould this rule be made abſolute, it would 
operate as 2 ſecond habeas corpus, which can never be 
granted after a cauſe is once remanded by a procedende. 
Anon, B. R. 1778. The counſel offered to pay coſts 
of the procedendo, but nevertheleſs the court diſcharged 


the rule. 


If a cauſe is removed by habeas corpus out of the How if ſame 
Marſhalſea, or other inferior court (London excepted), bail below be- 
and the bail below offer to be bail above, the plaintiff me ball akowe. 
cannot except to them, but is compellable to take them, 
becauſe he might but did not except to them below. But 

it is otherwiſe in a cauſe from London, for the ſufficiency 
of the bail there is at the peril of the clerk, and he is 
reſponſible to the plaintiff; ſo that the plaintiff has not 
the liberty of * vi, ay We them, and the clerk is 
not reſponſible if they be deficient in the court above, 
though he was in London. Salk. 97. 


When bail is taken of a priſoner in cuſtody the judge's Of bail when 
clerk in C. B. is to deliver the bail to the prothonatury dæiendant is a » 
to be filed, if aſſented to; and for that purpoſe the pro- 8 incu 
thouetary's fees are to be depoſited ; but the priſoner is 
not to be diſcharged until the bail be aſſented to, or 
the plaintiff over-ruled in the open court to accept the 


lame upon examination, Mich. 1654. Hil. 13 & 14 
Car. 2. 


If the defendant is an actual priſoner in an inferior 
court, and brings an habeas corpus to remove the action 
into a ſuperior court, the habeas corpus will not diſcharge 
him out of cuſtody till þai/ is put in above and per- 
fefted ; therefore it is the better way to gain the defend- 
ant his li to put in bail below, and then to re- 
move the cauſe into the ſuperior court, if he would 
have it there determined. 


An action was brought in the ſheriff of London's How it only one 
court againſt /2v0 partners, one brought an habeas corpus, of two detend- 
ad put in bail ſor himſelf only. And a procedends ant put in bail. 
being moved for, it was — : for otherwiſe, the 
plaintiff would be diſabled to go on in either court. 
Fry v. Carex, Str. $27. 

It 
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If one be removed into B. R. by habeas corpur, mi 
puts in bail, the bail are liable to all other actes 
well as that for which they become bail, at the ſuit a 
the ſame plaintiff mentioned in the return of the 
corpus, wherein he ſhall declare againſt the ſaid deſend. 
ant within wo terms next after: but ſee the next caſe, 


Of the extent of The defendant was arreſted by proceſs out of an inferigy 

2 * of court, in a plea of treſpaſs on the caſe ; bail was given, th 
plaintiff declared, and the cauſe was removed by hae 
corpus; and then the plaintiff delivered two declarations 
one for words, the other upon an afſumpfit. Per Hale: 
If a plaintiff has declared before the habeas corpus de. 
livered, the bail ſhall be ſpecial only as to that action, 
and ſhall be common to the other: but if no declam. 
tion before habeas corpus, then the bail put in upon the 
habeas corpus ſhall be ſpecial bail to all actions of the 
plaintiff againſt the defendant of that term ; and the 
plaintiff cannot declare before habeas corpus allowed, 
Serle v. Newton, Hil, 25 & 26 Car. 2. 


The practice in other reſpects as to notices of bail, 

exception thereto, and juſtifying bail on habeas corpus, 

is the ſame as in other caſes, for which refer to vol.. 
ch. 4. ſec. 5. | 


D. 3 E. : D. 3 e. Of Declaring, Pleading, Oe. 


Plaintiff muſt In civil caſes, the record itſelf is never removed by 

declare de novo. habeas corpus, but remains below; therefore the plaintiff 
muſt declare de novo; and the declaration is exaQty 
the ſame as in other caſes : and if in B. R. he is ſtated 
to be in cuftodia mareſchalli. Salk. 352. 


When he muſt The plaintiff muſt declare before the end of the {e- 

— cond term after the return of the habeas corpus, other. 
wiſe the defendant is not bound to accept a declaration. 
And nate, If the habeas corpus is returnable in term, that 
term is one; and the plaintiff muſt declare before the 
end of the ſucceeding term. Hutton v. Stourbridge 
Stra. 63 1. | 


According 23 There is no limited time for the plaintiff's getting n 
bail is put in. order for a procedends, unleſs bail be put in. Barnes, = 


BB 


gent) HABEAS CORPUS. 
But if the defendant puts in bail in time, and the plain- 


if does not declare in two terms, the cauſe is out of 
court. 


ſe is removed by habeas corpus out of the courts 
2 3 Hull, Litchfield, Pool, or 
other counties, where the judges of a prius ſeldom go, if 
the action be tranſitory, it muſt be laid in the county 
of Kent, Hampſhire, Yorkſhire, Staffordſhire, or Dor- 
{etſhire, or other county in which ſuch city or town 
lies, and the recognizance 1s to be taken accordingly, 


Mich. 1654- 


When a defendant has removed his cauſe into the 
ſuperior court, and perfected his bail, he cannot ſign a 
wn pros for want of a declaration, as the plaintiff is not 
in court till he has declared, and the cauſe is ſuppoſed 
to be removed againſt his inclination. Davis v. James, 
D. & E. 372. 


The plaintiff cannot declare de bene eſe; for the ſeveral 
rules, which permit a plaintiff to deliver his declaration 
dt bene efſe, apply only to ſuch actions as have their 
commencement originally by proceſs, iſſued out of the 
court above; but if a cauſe be removed, plaintiff mult 
ſtay until defendant is fully in court and declare in 
chief, Ni. Pri. 10 W. 3. K. B. 


The difference between an habeas corpus in a criminal 
and covil caſe, is apparent. For if one be in cuſtody, 
and indicted for ſome offence in an inferior court, there 
mult, beſide the habeas corpus to remove the body, be a 
certiorari to remove the record; for as the certiorari 
alone removes not the body, the habeas corpus alone re- 
moves not the record itſelf ; but only the priſoner with 
the cauſe of his commitment. And therefore, though 
the court, on the Babeas corpus and return, can judge of 
the ſufficiency and inſufficiency of the return and com- 
mitment, and bail, or diſcharge, or remand the priſoner, 
jet they cannot upon the bare return give any judgment, 
or proceed upon the indictment, order, or judgment, 
without the record itſelf be removed by certiorari; the 
lame ſtands in the full force it did, though the return 
be adjudged to be inſufficient, and the party diſcharged 

$ unpriſonment ; and the court below may iſſue new 
N proceſs 
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Ol pleadingin Pleas in abatement muſt be within the four days x 
abatemen 


proceſs on the indictment. Whereas an Haben! 

in a civil caſe ſuſpends the power of the court belon 
7 they proceed afterwards, their Proceedings 2 
coram non judice, 


But after bail are put in above, plaintiff may declare 


de bene eſſ before they ju/lify. Imp. K. B. 623, [ 

| | 2ga! 

Of the time for The time ſor pleading is the ſame as in other cafes, hat 
pleading in bar. namely, four days, if defendant lives within twenty ceec 
miles of London; if above that diſtance, eight days bail 

There are many old caſes in the books, which ſeem to in di 

_ contradict this practice, but they were before the rule due 

of court of 5 & 6 Geo, 2. in B. R. and Mich. 3 Geo, 2 plain 


in C. B. by which the time is now regulated, 


No imparlance. No imparlance is allowed upon a habeas corpur, 1. 
though declaration be not delivered the fame tem 
habeas corpus is brought. Imp. K. B. 623. 1 Will, 1;4 


t. in other caſes. | 


Coverture when Debt againſt a feme /c/e in the palace court, and after 
picadable. appearance and plea pleaded ſhe married, and then re- 
moved the cauſe by habeas corpus; and after the plaintif 
had declared againſt her above, ſhe pleaded her cover- 
ture in abatement, viz. that ſhe was married at the time 
the habeas corpus ſued out : and it, was ruled a good 
plea, for the proceedings are de nov, and the court 
takes no notice of the proceedings below. But the 
court ſaid, that if this matter had been moved on the 


return of the habeas corpus, they would have granted * | 
procedends ; for though an habeas corpus be à writ af " 
right, yet where it is to abate a rightſul ſuit, the cout . 
may refuſe it. 1 Salk. 8. ba 
Defendant, whilf a feme fole, was arreſted in tht * 
palace court; and a day or two after the arreſt married vane 
and then removed the plaint by habeas corpus into C. N. 
and pleaded her coverlure in abatement. Whercupon the f. 
plaintiff obtained a rule to ſhew cauſe why the ples you, 
ſhould not be ſet aſide, which, on hearing counſel, #38 72 
made abſolute. Barnes, 355, Hadderte v. Howard: pe 
Vol. 


The 


ge) HABEAS CORPUS. 


The proceedings ſubſequent to the declaration, ate 
the ſame as in other caſes. | 


D. z. f. Of the Procedendo. 


If the defendant, upon removing a ſuit commenced 
zeainſt him by habeas corpus, does not comply with the 
fatutes and rules of court made to tegulate the pro- 
ceedings therein upon fuch removal, as by mt putting in 
bail, where ſpecial bail is required ; or not juſtifying bail 
in due time, when ſerved with a rule; or not pleading in 
due time to the declaration delivered, or the like; the 
plaintiff may obtain a pracedendo, and get the cauſe re- 


manded. 


A procedendo is a writ grantable by any judge of the 
urt into which the cauſe was removed, upon applica- 
tion to one of their clerks at chambers. Which, when 
engtoſſed on a two ſhilling ſtamped piece of parch- 
nt, muſt be ſigned and ſealed. The writ is to this 


c 


« GEORGE the Third, by the grace of God, &c. 
To the ſheriff of : or judges, &c. (ſtiling 
the court and judges thereof properly), greeting. 
Although we lately by our writ commanded you, that 
you ſhould have the body of C. D. detained in our 
' priſon under your cuſtody, as it was ſaid, under the 
fe and ſecure conduct, together with the day and 
cauſe of his being taken and detained, by vines 
' name the ſaid C. might be called, in the ſame, before 
wr right truſly and well-beloved Lloyd lord Kenyon, 
ar chief figſlice aſſigned to hold pleas before ur, at 
his chambers, ſituate in Serjeant's Inn, Chancery- 
ane, immediately after the receipt of that writ, to 
do md receive all and ſingular thoſe things which our 
lad chief juſtice ſhould then and there conſider of 
lim in that behalf; yet we, being now moved with 
certain cauſes in our court before us, command you 
nd every of you, that in all plaints or ſuits againſt 
te ſaid C. at the ſuit of A. B. in our court before 
lou, or any of you levied or affirmed, or betore you 
* ny of you now depending undetermined, you 
proceed with what ſpeed you can in ſuch manner, 
You. Il, "op « according 


If the defendant 
does not come 
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have in another court; and by this means he we 


HABRAS' CORPUS. | (Ch, xy; 


& according to the law and cuſtom of England, 23 
4 ſhall ſee proper. Our ſaid writ to you thereupon 
« firſt directed to the contrary in any thing notwich. 
« ſtanding. | | | 

« Witneſs, &c. 

[Stormont and Wy 

For which a precipe is made for the office as follows; 
Middleſex, Procedendo for J. S. againſt G. H. 
I. S. attorney. 


Upon carrying the writ of procedends to the ſecondary eo! 
of the court to which it is directed, and filing it, the 2ft 
court inſtantly re-afſumes the juriſdiction of the cauſe ful 
And as the writ of habeas corpus removes all cauſes that crit 
were in the court, againſt the defendant, fo the writ i 
procedendo remands all back again. | | ber, 


Care muſt be taken that the abeas corpur and prix 
dendo are directed properly to the inferior courts. [Far 
which directions, ſee Appendix E.] | 


After interlocutory, and before final judgment in u 
inferior court, an habeas corpus cum cauſa was brought 
before the return of the writ the defendant died, and a" 
procedendo was awarded; becauſe, by the 8 & 9 M.; ! 
c. 11. the plaintiff may have a ſcire facias againit them" 
executors, and proceed to judgment, which he can 


be deprived of the effect of his judgment, which vo 
be unreaſonable. Salk. 35 2. — | 


By the ſtat. 21 Jac. 1. c. 23. ſec. 3. whenever 
action is remanded back to the inferior court by 
of procedendo or other writ, the ſaid action ſhall ner Dnſegy 
afterwards be removed or ſtaid before judgment by a 
writ out of any court whatever. 


If after a procedendo to carry back a cauſe to 1 
ferior court, the plaintiff recover and then ſue out 
ſcire facias againſt the bail below, and they remote 
proceedings againſt them into K. B, by b ee 
the court will award a procedendo in the ſuit againſt t mh i 


1 
. ” 


8e. II.) HABEAS CORPUS. 8 


. bor the proceeding by ſcire facias is merely an at- 
0 e original ke and ought to be in the 
ame court as the original action. Dixon v. Heſlop and 


mother, 6 D. & E. 365. 


SECTION IV. 
Of Proceedings in Outlawry. 


Outlawry is a puniſhment inflicted on a perſon for a qutlawry what. 
contempt and contumacy, in refuling to be amenable to, 
1nd abide by the juſtice of that court which hath law- 
ful authority to call him before them; and as this is a 
crime of the higheſt nature, being an act of rebellion 

inſt that ſtate or community of which he is a mem- 
ber, ſo doth it ſubject the party to divers forfeitures and 
liabilities ; for hereby he loſeth /iberam /egem, is out of 
the king's protection, &c. Co. Lit. 128. Rol. Ab. 802, 
Dr. and Student, dial. 2. c. 3. ; 
With teſpect to the forfeitures for refuſing to appear, Forfeitures in- 

lay diſtinguiſhes between outlawries in capital caſes, curred thereby. 
and thoſe of an inferior nature; for as to outlawries in ,, ..._- 
aſon and felony, the law interprets the party's ab- caſes. 
ce a ſufficient evidence of his guilt, and, without re- 
uiring further proof or ſatigfaQtion, accounts him 
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f the fact, on which enſues corruption of blood, 
eiture of his whole eſtate, rea/ and perſonal. 


——— 
. 
+ 


hy * 


1 


1 
| 
2» 
, J 
* 
* 
* 
. 
. 
* 
» 
135" $Y 
o 
= 
. 2 
. * 
5 
0 * ' 
Ft 
1 
* ** 
4 
3%. * 
. oY 
” 
.- * * 
| . 
4 
4 
.* 
"= 4 
+ RE 30 
N 
4 * 
wo } 
$4 
1 
hk 
"i 4 / O 
IJ £0 
1 
4 o 
4 , 
7 
. 1 { 
1 
= 
1 
1 
7 
1 
be | 
5 
i 
= » 
mY 
4 * 
A 
x 
— 
* 
? 
o 
2 
3 
3 
- 
J 


But outlawry in leſſer crimes, or in perſonal ations, In civil caſes. 
bes not occaſion the party to be looked upon as guilty 
| the fact, nor does it occaſion an entire forfeiture of 
real eſtate, but yet it is very fatal and penal in its 
paſequences z for hereby he is reſtrained of his liber 
be can be found, forfeits his goods and chattels, and 
& potts of his lands, while the out/awry remains in 
ee, Plow. 941. 9 H. 6. 20. b. 
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doe ou bau lies either upon meſue proceſs, or after judg- Nature of out- 
more at upon ſudicial proceſs. In the former it is to com- lawry in civil 
wy Im appearance to the ſuit; in the latter to procure *. 
gain WE "ation of the judgment: and in civil actions it is 
ed as in the nature of civil proceſs, The for- 

Ce feiture, 
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outlaw appears, pays all the coſts, puts in ſufficient bail 


OUTLAWRY. (ch. u 


feiture, though nominally to the king, yet in truth 
to the plaintiff towards payment of his demand. a. 


- = 


and does every thing he can to. put the plaintiff in 1 
good a condition as he would have been in original; 
or if after judgment, the outlaw pays the debt and colt 
the court reverſes the outlawry upon motion without 


any writ of error. The form of the reverſal ig py vi 
« the errors afſigned and other errors appearing un tif 
« the record,” although in truth there is no ertot x eit 
all. Burr. 2549. | | ta 
Having ſhewn the general nature of outlawry in 
criminal and civil caſes, we will now confine ourſche; ſom 
to the proceedings in outlawry in civil action, and Peat 
conſider ;— | for 
cour 


A. In what Cafes Outlawry may be neceſar, 
B. In what Actions and againſt whom it lies, 
C. Of the Proceſs to Outlawry ; and herein o WW © 
the original Writ, the Exigent, Allocatur, ad 
Proclamation. hs 
D. Of obtaining Satisfaction againſt the Ou-· Not 
law by Capias Uilagatum againſt his Perſon, of 
ſpecial Capias Utlagatum againſt his Pero * 
Chattels, and Lands. 8 
E. Of the Appearance of Defendant upon t 
Exigent, or after Outlawry, and the Reveril 
thereof by Motion or Writ of Error. = 
F. Of Declaring after Outlawry reverſed 0 
ſuperſeded. | 
G. Of Reſtoration after Outlawry reverſe 
determined. | Md out 
Y. Of the Outlawry after final Judgment. | 


4 In what Caſes proceſs to Outlawry may be 2. 
s neceſſary. 


If a debtor abſconds, or ſecretes himſelf ſo that plain- If deſendant 
at cannot arreſt him, and if he has goods or eſtates — 
vithin the realm, it may be advantageous for the plain- 
if to reſort to the proceſs of outlawry, which will 

either compel his appearance, or enable plaintiff to ob- 

uin fatisfaQtion from his chattels or land. 


WEST e © 


80, if it be a joint action againſt many defendants, and or if one de- 


bs ſome or one of them cannot be found, it is neceſſary for fendant in a 
Ives = d | . ſt hi J joint action 
. plaintiff to proceed to outlawry againſt him or them; 1 


for he cannot declare againſt the reſt until all are in 
court. 1 Str. 473. 1 Will. 78. 


In which caſe, in _ to _ the _ from In which caſb 
ing diſcharged, or the other defendants, if priſon. 7v!e to * 

W ſuperſedeas, take care, before the end of _—_ — 

the ſecond term from the return of the writ, to get arule 

u declare againſt ſuch defendants, ſerve it on the at- 

prey, and take out ſuch rule from term to term till 

be other defendants come into court or are outlawed 

ben this rule is applied for, tell the clerk of rules that 

u are proceeding to outlawry, as it may be drawn up 

Ivectal accordingly, f 


Wen the outlawry againſt ſuch defendants is com- How declara1 
jete, declare againſt all, and intitle the declaration, the 2 IO 
n when the outlawry is complete, and not of the 

m the firſt writ is returnable. 1 Wilf. 78. 


Upon a bill of Middleſex againſt two, one only puts How if both be 
eil, and the other could not be found, plaintiff then — dang 
ed out an original againſt both, and outlawed both. 

i Cur y Though you could not proceed on the bill of 
nallelex, and though it was neceflaty to join the 
ben who could not be arreſted with the defendant, in 
, lame original, yet you could not go on to outlawry 
paſt him Jou ſhould have outlawed one only, and 

n you might have come in and declared upon 
> Mginal, that A. together with B. his late partnef 
Fzrunt ſuper ſe; but the proceeding here is alto- 

| | Cc 3 ; gether 
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gether irregular, becauſe the party was in court, «ng 
done every thing in his power to put the ylang 

in a fair way of recovering his debt; he could not: 
pear or file bail for the other partner, becauſe an aQic 
would lie againſt him for doing it without authoriy, 
The court ordered the outlawry to be reverſed, ad 
laintiff to pay coſts. Edwards v. Carter and another, 


* 


1 . 473» 


bi 


SB. B. In what Actions and by and againſt whom i 


Outlawry lies In all actions where a capias les, plaintiff 
— where-<aPi®  ceed to outlawry. | 0 


In what ations By the common law, a capias was the proceſs in 
at common law. actions of treſpaſs quare vi & armis z herein therefar 
proceſs of outlawry lay by the common law. 


In what by * But in account, debt, detinue, annuity, covenant 

ſtatute. replevin, no capias lay at common law, but only ſuns 
mons and diſtreſs infinite, and therefore the capiar and 
qutlawry in theſe actions were introduced by divers at 
of parliament. 0 


Againſt whom In civil actions between party and party, a ch a 
outlawry lies. exigent does not regularly lie againſt a lord of parli 
Not againſt a ment of England, whether ſecular or eccleſialtica. 
peers 3 Bac. Ab. 750. | 


nor an n : Nor againſt an infant under the age of fourteen; ut 
under fourteen. ſuch ou awry is not void, only voidable on unt d 
8 Error. . | > 4h ' 


Againſt women, Outlawry lies againſt a woman, whether a feme cv! 
who are called o foley, as the ale may be; but a woman is not 
to be outlawed but to be waived, and if the retum! 

© the exigent be, that ſhe is outlawed inſtead of waived! 
would be error. . 


Why. The reaſon of this diſtinction is ſaid to be, becal 
women are not ſworh in leets or tourns as men dle 
men therefore are called utlagati, i. e. extra lege" * 


- 


ve, V.) OUTLAWX V. 


but women are waiviate, 1. e. dereliqæ, left out or not re- 
garded, becauſe they are not ſworn to the law. Co. Lit, 


122» b. 


C. Of Proceſs to Outlawry. | 9 


Proceſs to outlawry lies in no caſe but where a capias Lies only where 
W Capias lies. 


80 that, when the proceedings are by 50/,, as there can Not in proceeds 
he no capias upon a bill, ſo there can be no proceſs of ings by bill. 
outlawry. Leon. 329. Sid. 159. Keb. 577. 


Nor can defendant be outlawed by proceſs whether a Nor on proceſs 
ia or not, with an ac etiam. with ac etiam. 


Becauſe the capiar to warrant an outlawry muſt be From the nature 
the capiar which is given as a proceſs upon the original; of the capias re- 
the offspring of an original writ, and awarded only : 
pon an actual or ſuppoſed diſobedience thereto. No 
ene, therefore, can be outlawed for any civil matter, 
unleſs the ſuit be commenced by original, and the capias 


bgiven as proceſs upon the original. 


80 that not only in proceedings by bill, or by attach- Nor on original 
ment of privilege, but alſo in thoſe actions where the 
ſummons is the proper proceſs upon the original writ, 
the defendant cannot be proſecuted to outlawry. 


The proceſs to outlawry muſt therefore be by ſpecial But muſt be by 
enginal in K. B. and this whether the outlawry be to ſpecial original. 
compel an appearance on me/ne proceſs, which is the 

moſt uſual, or after judgment. 


But it may be either by ſpecial original, or | common 
aur quare clauſum fregit, in C. B. 


But ſince the ſtatute 12 Geo. 1. c. 29. we do not 
cken hear of a defendant being outlawed by a common 
apr quare clauſum fregit; becauſe, if the plaintiff's 
euſe of action does not warrant him to arreſt and hold 
the defendant to bail, he is generally ſerved with a copy 
i the proceſs, with a notice ſubſcribed to appear and 
Nen no appearance . eight days after the _— 
; ., v0 4 0 
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_ Twutlawry is not often heard of now upon common copia! 


is, that ſhould a plaintiff proceed with an intention to we. 


| 
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of the proceſs, the plaintiff is at liberty, an afkidavie 
made of the proceſs baving been duly — on the de. 
fendant, to enter an appearance for him, and proceed u 
if he had regularly appeared to the action. This method, 
therefore, in caſes not warranting bail, if the deſendant c 
be met with, being more eaſy and expeditious, and at. 
tended with little or no expence to the ſuitor, compare 


with proceedings towardseut/awry, affords one reaſonvhy 


tl 
& 
p 
fi 
4 
ie 


quare clauſum fregit. Another and perhaps the chief reaſon 


law the defendant upon common capuas's, and the de. 
fendant even not come in till after the exigi facias, he 
may, notwithſtanding, reverſe the outlawry had agiink 
him, without being compelled to put in hai to the action 
So that the plaintiff, inſtead of gaining any advantage, 
in proceeding to eutlawry upon common capias's, and not 
purſuing the line chalked out by the ſtatute for his 
own, expedition, is not only put to expence, but is bin- 
{elf the occaſion of his own delay, and frequently in 
worſe ſituation towards recovering bis demand than he 
otherwiſe might have been, if he had proceeded as the 
ſtatute direQts him. 2 Crom. Prac. 34. 


As a fine is paid to the king on ſuing out an original, 
and the expences are increaſed by the proceedings, the 
coſts of ſuch action are of courſe greater, but the coun 
of K. B. only allow common colts, unleſs the debt be 501 


or upwards, 


o2 I 


FEFT9SSPSEPE 


* 

Make out pracipe for original, which, in an adion 
on the caſe, ot of treſpaſs, muſt recite the whole'caule 
of action as in a declaration. {For the form thereob 
ſee Appendix LJ]. See alſo proceedings by ſpecial ur 
ginal, ch. 5. ſec. 1. 


Take precipe to the flazer, whether in B. R. or C. l 
who will make out capias, alias and pluries. 


IF the, precipe is carried; to the cuyftar, before ti | 
eſſoign day of the term, he will make the original return N pn, 
able on any return of the precedent term. The origins 
is returned of courſe thus: 


Doe. 
Pledges for proſecuting, Iba Roe. 
| Plaintif 


— 


2 has no need to wait till the capias is ſpent, Capias, alias 
. — out an alias, and endeavour to mel the — 
tfendant, and after that a pluries; but he may, for en- gether, 
pedition, get them all of the filazer at once (if there is 
«me fince the cauſe of action accrued to allow of the 
proper tefle and return to each writ), and return them 


ſererally of courſe after this manner: 


« The within named C. D. is not found in our baili- 
« wick.” The anſwer of 


A. B. Eſq. 
and Sheriffs. 
C. D. Eſq.) 


. 


The original writ muſt have jfteen days at leaſt, be- How teſted, &:. 
teten the tee and return. The capias alfo muſt have 
ten days between its teſte and return ; and ſhould re- 
zularly bear teſte on the return day of the original: the 
aha; alſo muſt have the fame number of days, and 
ſhould bear teſte the return day of the capias ; and the 
run capias muſt have the ſame number of days, and 
ſhould bear teſte the return day of the alias; whereas, 
if a plaintiff ſues by original, and does not mean to pro- 
ceed to outlawry, the capias may bear teſte before the 
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inal, wiginal, and even before the cauſe of action accrued, fo 
, the bag as it is actually taken out afterwards; for you can- 
court not have oyer of the capias, fo as to take advantage of 
Fol it, Barnes, 173. And ſo held in B. R. Eaſt. 18 Geo. 3. 

The proceedings are exactly the ſame towards out- Same proceed- 
Aion lum upon a common capias quare clauſum fregit, as on a — 
— ſec capias. | 


It has been often queſtioned, whether an afidovit was Aﬀidavit of 
weceſſary to be made of the debt, when a plaintiff ſues abt not necet- 
by ſpecial original, previous to the ifſuing of the proceſs. _ 4D 
but it was determined in lord Hardwiebs time, M. 

lo Geo. 2. Fownes and Allen, that procefs of outhawry 

i not within the ſtat. 12 Geo. 1. e. 29. fo there is no 

need of an affidavit, when the plaintiff ſues by ſerial ori- 

Faul, eſpecially as the 5 Geo. 2. c. 27. ſ. 5. enadts, 

* That no ſpecial writ, nor any proceſs ſpecially therein 

J expreſſing the cauſe of action, ſhall be ſued forth or 

„ Wed from any ſuperior court, where the cauſe of 

* tion ſhall not amount to 10 /. or upwards.” Since 

which 
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"of which ſtatute, as no ſpecial writ can iſſue v 
. cauſe of action is not above 107. it ſeems, _— 
| the iſſuing of a ſpecial writ, no affidavit is neceſſary; 
becauſe a ſheriff, if he apprehends the party either upon 
the ſpecial capias, alias, or pluries, before he lets him 90 
out of his cuſtody, for his own fafety, ſhould take bal. 
and he can eaſily know to what amount to take bail, u 
the whole cauſe of aCtion is ſpread and ſet forth in the 
writ. Vide the caſe of Cracraft v. Gledote, Burr, Ip. 
1482. 


* 
e 


In C. B. it was held, that on proceſs to outlawry, no 
affidavit for bail is required by ſtatute, or the courſe of 
the court, Barnes, 322. 


There can be no harm however in making an aſid- 


vit. ain 


How to proceed When the pluriel aurit is returnable, get it from ſhe 
when writs be- riff's office, file warrant of attorney for plaintiff, and ge 


. : pluries marked by clerk of warrants; upon which a lay 
exigent and proclamation may be made out, wh 
| fen 

Of the exigi fa- Upon the return therefore of non &ff inventus to the not 
Gas. pluries capias, , proceſs of outlawry begins, which is the hy 

writ of exigi facias. In B. R. the y acts as the | 
exigenter: in C. B. the exigenter is a diſtin officer from * 
the fulazer . rig 
fene 
The writ of pluries capias, when ſealed and returned, dll 
the warrant for the exigenter to make out the exigi facut ſte: 
and writ of proclamation thereon. . ſeek 
5 | rety 
Warrant of at. PFyery attorney ſhall file his warrant of attorney ofthe of o 
— * * 4 exigent is awarded, upon pain of forty law 
338 ſhillings for every time he offends, and is attainted bf 2 

due examination of the juſtices of this court; ſud | 
warrant to be filed upon or before the efſoign day dd whe 
every Trinity term, and within twenty-one days after ble t 
the end of every other term. Hil. 14 & 15 Cu. the c 
C. B. 2 

| | | ; Ti 
Pluries figned No exigenter ſhall receive any pluries capiar, in od G4, 
by clerk of war- to make an exigent or proclamation thereon, before ni 311 


_ ſame be ſigned or ſtamped by the clerk of the wana 


3 T 
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-. deputy, to the end it may appear, that the war- 
* duly filed. Hil 2 & 3 Jac. 2, 


The writ of exigi acias, or exigent as it is called, is a Nature of the 
writ requiring the ſheriff to cauſe 'the defendant to.be = 
demanded, or exaZed, in five county courts ſucceſſively, 
and if he ſhould appear, to take him as on a capias. 


= Fa SA N 


In London the courts, which are called the huſtings, — of 
are. held much oftener than at any other place; —_— 
plaintiffs therefore who. intend to proceed to out- 
lawry, generally lay their actions in London, to expe- 
dite the return of the exigent, and thereby get the de- 
fendant ſooner outlawed. 


The writ of - exigent muſt go to the ſheriff of the Tele of eu- 
county where the action is laid; and ſhould bear tefle — 


. 


de quarts die poſt of the pluries copias. 


ſhe- | f r 
dee If the exigent goes into London, as is uſual in out- How if in Lon- 
Lab lwries, for expedition, carry it to one of the comptets, 


where clerks attend for the purpoſe, who require the de- 
ſendant, upon five ſeveral huſting-days ; and if he does 


d the not appear upon the guinto exatus, he is returned out- 

$ the lawed. | 

s the | . 

from . Formerly there was no other proceſs than that of the + Writ of procla· 


exigent; for the action uſed to be laid where the de- . 
fendant really was, and the ſheriff endeavoured with due 
ligence to find him upon the capias : but as in time 
lierilfs became regardleſs of their duty, and neglected 
ſeeking after defendant upon the capias, and began to 
return the alias and pluries writs with a non eft inuentur 


of the of courſe; the exigent often iſſued, and men were out- 
fort aved without knowing of any proceſs being ſued out 
1 * them ; eſpecially as by degrees the venue in ac- 
{fu 


became tranſitory, and was laid not in the county 

Mere the defendant reſided, ſo that it was not proba- 

le that upon the exigent he ſhould know any thing of 
at the county courts - 


Lo prevent ſuch ſecret outlawrics, the ſtatute 4 H. 8. Regulated by 
& 4 amended by the 6 Hen. 8. c. 4. and laſtly, the fature 31 Tl. 
1 Elz. c. 3. were paſſed, by the laſt of which it is | 
ended, «© That in every perſonal action, wherein any 
by, * 5 2 « writ 
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Teſte of writ, 


where direQed. 


cc fe 


Number of pro- 
clamations and 
' how to be made. 


Effect of writ. 


Of the allocatur 
exigent. 
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« writ of exigent ſhall be awarded out of any court, one 
« writ of proclamation ſhall be awarded and made out 
« of the ſame, having day of tete and return, ar the [i 
« eorit of exigent ſhall have, directed and delivered d 
« re to the ſheriff of the county where the deſend. 
« ant at the time of the exigent /0 awarded, ſhall be duel. 
« Jing; ſuch writ of * 196} Ihvv ſhall contain the &. 
H of the ſame aCtion, and that the ſheriff of the 
& county, unto whom any ſuch writ of proclamation 
tc ſhall be directed, ſhall make three proclamaticns in thi 
&* form, one in open county court, one other at the general 
cc _ feſfiens of the peace, where the party de. 
cc fendant at the time of the exigent awarded ſhall be 
« dwelling, and one other to be made one month at the 
& before the quinto exattus, at or near the myſt uſual dur of 
« the church or chapel of that town or pariſh where the 
« defendant ſhall be dwelling at the time of the cg 
« awarded; and if he ſhall be dwelling out of a pari, 
« then in ſuch place of the pariſh in the ſame county 
« next adjoining, and upon a Sunday after divine fer- 
« vice, and ſuch writ to be duly returned, or the out- 
« lawry to be void.” 


The writ of proclamation therefore is to bear the 
ſame zefte and return as the exigent ; but is to be directel 
to the ſheriff of the county where defendant lives, whe- 
ther a county palatine or other franchiſe in England or 
W 


The ſheriff having made three proclamations as d- 
reed by the ſtatute of Eliz. if defendant does not ap- 
pear before the quinto exaFus on the exigent, he is pro 
nounced outlawed by the coroner. Then the ſherif erage 
return the writs, the return to the exigent ſpecifying the 
five county courts when he was exacted, and the judg: 
ment of outlawry, and the return. to the writ of prock- 
mation, particularizing when and where he was du 

ed. 


proclaim 


If it ſhould happen that there ſhould not be fre BN Gut 
county courts between the zee and return of the exig%h 
you may upon application to the exigenter get an al. 
carur exigent, allowing the number of county days 
which have already been between the tete and — 
and demanding him again to appear ; and if five ſhow 
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[, 
ot be returned upon th ü 
- out another — FI 15 — lazer will make 
4 'he exations muſt be made at fi obſerved that 
of reſſvely, ſo that if any court hath 3 county courts ſuc- 
0 the laſt county court and the intervened between 
n ant was not eracted, you — - which defend- 
: ve 
. * exigent muſt go, and the — 
on 8 
big All outlawries pronounced without 
proclamati 
4 e . 
The moſt ſerupulou YE 
5 IT =—_ gow. aac my A Nr in caſes of 
ref like, The King v. Almon, 5 KE ſneriff and the 
6 the King v. Yondell, 4 D. & E. 521. . 204 See alſo 
| When the exigent and pro ol . 
— proclamation — be filed b 2 returned, the . 
* exigent taken to the clerk of ou - ies" exigenter, and the ou to be 
* —— — C. B.; but in 
The defendant bei 
the next ſtep for — _ 2 declared outlawed, the 
gel zpunſt ſuch outlaw, which > = obtain ſatisfaction 
phe- pant his perſon his cha 5 by proceſs either {nt 
d or g ttels, or his land. WO 
d. Of the Satisfaction agai 15 
| on againſt the | E. 
E 
pt When outlawry is du | | 4 J 
eri exigent and — 4 n__— _ the writs of Of the different * 
g the corded above, the plaintiff is at li y the ſheriff and emedies of the 51 
judg- ther proceſs againſt Fim z ry = liberty to take out fur- party. E 
ach. er ſpecial, The 1 this proceſs is either ge- 12 
duly which onl is a writ of capias url. f. 
ie latter was — can be arreſted and :mprifoned. 5 
peci i ne g % 
body may not only be impriſ: ee, by which his I 
» fre duttels, lands and cho Px oned, but his goods and 50 
gent, tended. We will oles in action ſeized, and ex- ri 
days 7 J 
»toM, f 
hould 1 
not 1. Of ry 


hs 
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„ e again the Tt of th Otto, 


How capias ut- The capias utlagatum is made out by the #1, 
hgatum made rected to the ſheriff of the county where red, 
ee likely to be found, who proceeds to take him accors, 


ingly. | 


Defendant rot No ſheriff, under-ſheriff, their deputies, or bail, 

to be diſcharged ſhall fet at liberty any perſon arreſted upon any cuir 

Without luper- utlagatum, until he receive a ſuper/edeas according to lay 

| from the proper officer appointed, 13 Car. 2. tat, 2 
„ 15 

Formerly not Formerly, if a defendant was arreſted upon the copia 

admirted to bail. lagutum, the ſheriff could not admit him to bail, az m 
outlawed perſon was excepted out of the ſtatutes of 
23 Hen. 6. c. 9. and 13 Car. 2. ſtat. 2. c. 2. (unl 
by /uperſedeas firſt had and received for diſcharging him), 


How altered by But by the 4&5 W. & M. c. 18. ſ. 4. it is enadted, 
4&5 VW. & M. « That if any perſon outlawed in the /aid court * (other 
& than for treaſon and felony,) ſhall be taken and ar- 

& reſted upon any capiat utlagatum out of the ſaid coun, 

64 it ſhall and may be lawful for the ſheriff who hath or 

« ſhall arreſt.ſuch perſon (in all caſes where fpecial bai 

&« i not required by the ſaid court) to take an aft 

« engagement, under his hand, to appear for the ſaid di. 

&« fendant, and to _— aid outlawry; and there: 

« upon to diſchergs he ſaid defendant from ſuch u- 

4 reſt: arid in thoſe caſes, where ſpecial bail is required 

« by the ſaid court, the ſaid ſheriff ſhall and may tale 

ic ſecurity of the ſaid defendant by bond, will one or mar; 

„ ſufficient ſureties, in the penalty of double the ſum for 

« which ſpecial bail is required, and no more, for li 

«« appearance by attorney, in the ſaid court, af the fi. 

« turn of the ſaid writ; and to do and perform ſuch thing 

& as Hall be required by the ſaid court; and after ſuch 


be ſaid court,” means the court of King's Bench; the faut 
being made to prevent malicious informations in the court of King ® 
Bench, and. for the more eaſy reverſal of outlawries in the ſacis = 
But notwithſtanding, all perſons arreſted upon the capias ut/agatun out 
the Common Pleas, after outlawry there, have always been bailable fince 
the making thereof, and before might have been diſcharged by a fe 
te the i utlagatum, Vide ſet. 4. in 13 Car. 2. C. 2. ; 
& bong 


wv OUTLAWRY. 
« bond taken, to diſcharge the ſaid defendant from the 
« {aid arreſt,” 


And by ſect. 5. it 1s further enacted, That if any 
« gerſon outlawed as aforeſaid, and taken and arreſted 
« upon a capias utlagatum, ſhall not be able, within the 
« return of the ſaid writ, to give ſecurity as aforeſaid, 
« in caſes where ſpecial bail is required, ſo as he be 
« committed to gaol for default thereof, that whenſo- 
« eyer the ſaid priſoner ſhall. find ſufficient ſecurity to 
« the ſheriff, in whoſe cuſtody he ſhall be, for his ap- 
a pearance by attorney in the ſaid court, at ſome return 
« in the term then next following, to reverſe the ſaid 
« outlawry, and to do and perform ſuch other thing 
« and things as ſhall be required by the ſaid court; it 
« ſhall and may be lawful for the ſaid ſheriff, after ſuch 
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If defendant can 
find bail after he 
is in cuſtody. 


« ſecurity taken, to diſcharge and ſet at liberty the ſaid 


« priſoner for the ſame.” 


By the above ſtatute, when the defendant is arreſted 
on 2 capias utlagatum, if the original action be not a 
bailable one, he is diſcharged upon the attorney giving 
an undertaking for his appearance ; but if it be a baila- 
ble action, he muſt put in ſpecial bail according to the 
form above preſcribed by the ſtatute, the condition of 
the bond being more ſpecial than in common bail bonds; 
and the ſheriff in ſuch caſe muſt take bail, although the 
capias utlagatum was not marked for bail, and no affida- 
m made of the debt. 


Defendant being arreſted on a capias utlegatum, the 
ſheriff took an attorney's engagement, under his hand, 
to appear for the defendant and reverſe the outlawry, 


vittout taking ſecurity, by bond, in double the ſum for 


which bail was required, purſuant to the act of 4 & 5 
V. & M. c. 18. On ſhewing cauſe, why an attachment 
ſhould not iſſue againſt the ſherif for diſcharging the 
defendant out of his cuſtody, it was urged, that he 
neither did nor could know, that it was a caſe requir- 
ig bail, as the capias utlagatum was not marked for bail; 
ad that 12 Geo. 1. c. 29. required an affidavit; and 
flat the ſum, for which bail is to be taken, is to be 
marked on the proceſs, &c. For the plaintiff, it was 
ed, that proceſs of outlawry is not within the ſtat. 
NN Geo, 1, that this was by ſpecial original; and the 

"Ef" * = * » 2 « cauſe 


4 &. 1 


Sheriff muſt 
take bail though 
writnot marked 


for bail. 


If addon above" 
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cauſe of action was expreſſed in the origi , 
which it appears — entitled to dal. ie. 
were clear, that this was not a cafe within the 12 Geo. 
and thought the ſheriff had acted improperly; bu, 
as there was an affidavit of the under ſheriff, that be 
had acted to the beſt of his underſtanding, without m 
ill intention, they enlarged the rule in order to gire tie 
ſheriff an opportunity to put in bail. After which the 
theriff undertook to pay the debt and coſts. Cracrgft u 
Gledewe, Burr. 4 pt. 1482. f 


One of the defendants was arreſted on a capias ul. 
gatum. The ſheriff admitted him to bail, and on | eing 
ruled to return the writ, returned cepi corpus. On which 
plaintiff ruled the ſheriff to bring in the body. The 

What a gcod bail came to juſtify. Plaintiff oppoſed their juſtification 

rewwmby ſheriff. to the original action, inſiſting that the e of the orig 

nal action muſt be firſt paid, and that the bail muſt be 

ut in to a new original, according to the ſtatute 31 df 

Eliz, for both defendants, and not bail to the original a 

Bail cannot juſ- tian, which was now ended. And the court refuſed 

tify io the origi- their juſtification, and on motion the court granted u 

val action. attachment againſt the ſheriff. Philips and ber: y, 
Warburton and Randal, B. R. Mich. 26 Geo, 3. 


Defendant not Defendant is not bailable if taken upon a capiar utlogs 
bailable if out * * . 7 0 

ved fer Tum after judgment. The principle in all the caſes i 
judgment. that defendant ſhall not be in a better condition by ſtand 


ing out to outlawry, than if he had been taken on de 
firſt proceſs. 


2. Of obtaining Satisfaflion from the Outlaws Chattti, 


Nature of fpe- This is done by ſuing out a ſpecial capias wtlagatin, 
Lal capias uila- to be obtained at the filazer's, whereby the ſheriff is d- 
ings rected to inquire what goods and chattels, lands and te 
nements, = ward had in his bailiwick at the time be 
was outlawed, and to extend and appraiſe the ſame, and 
to anſwer for the value or iſſues Linent and alſo u 
commanded to take the body of defendant, if he can be 

found. 


If upon the ſpecial capias utlagatum any goods are taken, 
and the defendant is not likely to put in bail to the 


gec. IV.] OUTLAWRY. 00 


aAion, or does not move to ſuperſede or reverſe the out- 
Jawry, you may get a ſatisfaction out of his goods; but 
if the ame do not amount to ſomething conſiderable, 
fo as to pay all the charges of petitioning, &c. it. will 
not be worth while to proceed. | 


If the plaintiff, in ſuch caſe, thinks it worth his while How to pro- 
to proceed, he muſt get the ſheriff to extend and ap- . 

praiſe the goods by an inqueſt; which the ſheriff will 

ſummon if requeſted, the plaintiff paying the charges 

thereof, amounting to about two or three guineas; and 

if it is neceſſary, the plaintiff may take out a ſulpœ na 


ing ſor witneſſes to attend and give evidence upon the in- 

ch quifition. 

The 

tion The inquiſition being taken, get the capias utlagatum Writ muſt be 
righ returned with the inquiſition annexed, which muſt be turned. 

| be carried, if in B. R. to the filazer, who acts as clerk of 


the outlawries, and if in C. B. 0 the clerk of the out- 

lwries, who will tranſcribe the inquiſition, and tranſmit Tranſcript of 
it into the court of Exchequer *, Which being done, inquiſition. 
apply to a clerk in the Remembrancer's office for a 

venditiont exponasF, by virtue of which the ſheriff will 

{ell the goods. And if the money raiſed thereby ex- Above what 
ceeds not 50 J. the court of Exchequer, on motion, will — 


f Ar ek | be a peti- 
order it to be paid to the plaintiff; but if it exceeds that ag: 


es 1h ſum, the plaintiff muſt petition the lords of the treaſury 
tand- for it, who refer it to their /o/:citor, to examine into the 
u the merits of the plaintiff's demand. The petition may be How to peti- 
i this form ; tion. 
WY « To the Right Honourable the Lords Commiſſioners 
e of his Majeſty's Treaſury. 
gala « The humble Petition of A. B. 
* « Sheweth, 
* k * That C. D. late of being indebted to your Form of peti. 
a 1 "Ntitioner in the ſum of 100 J. your petitioner did, tion. 
ne, al 
alſo i 


* The reaſon of ſending the tranſcript of the record into the Exche - 
dur w. that tnat court may take charge of the effects of the king, the 
law being difabled from enjoying any thing he was poſſeſſed of, or 

—— to; and the inqueſt having ſound him poſſeſſed of 
, uer, as the king's court e, muſt take 
e talen, (we of them, — 1288 een 
but an eight day rule muſt be given on the back of the tranſcript, 
20000 * * venditioni exponas can be made to ſell them; and if there are 
: * days in term, the rule muſt be for the general ſeal after te m. 
| cas xe allowed for any one to come in and claim the goods. 
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te at his very great charge, in November laſt, pro 

60 the faid C. D. to — and by — 
6 ſpecial captas utlagatum, directed to the ſheriff of 
& Middleſex, ſeveral goods of the ſaid C. D. were ſeized, 
e and found by inquiſition to be of the value of 86]. lt, 
* which goods were afterwards ſold by the ſaid ſherif 
« by virtue of a writ of venditioni exponas, at the ſane 
„ price and value at which they were ſo appraiſed; 
* and the money thereupon raiſed ſtill remains in the 


« hands of the ſheriff of Middleſex. 


« That your petitioner's ſaid debt, and the charge he 
has already been at in proſecuting the ſaid C. D. v 
« outlawry, greatly exceed the ſam ſo remaining in the 


c ſheriff's hands. 
or 

« Wherefore your petitioner humbly prays your lord- pat 

te ſhips, that the money ſo levied as aforelaid, may be me! 


paid over to your petitioner, 


« And your petitioner, as in duty bound, ſhall ere 
« pray, &c. 
« A, BY ] 


Reference thereon to the ſolicitor, euth 


Whitehall, Treafury-Chambers, Feb. 1, 1780. 


« The Right Honourable the Lords Commiſſioners of qu 
&« his Majeſty's Treaſury are pleaſed to refer this petition prof 


20 „ eſq. { Solicitor to the Treaſm ) Exc] 
« who is to conſider the ſame; and report to their lord tetut 
« ſhips a true ſtate of the petitioner's caſe, togetha for | 
* with his opinion what is fit to be done therein. to h; 
& A. B. ( Lord of the Treaſury): = 
Proceeding After this reference, the plaintiff muſt make an : 
thereon, ſidavit, before one of the barons of the Exchequer, 0 By 


his debt and proceedings againſt the defendant, and 
the charges he has been put unto; which affidavit, wich and ( 
the attorney's bill, venditioni exponas, and return, 7 
gether with a certificate of the proceedings on the out- nds, 
lawry, from one of the ſworn clerks of the Exchequel 
muſt all be laid before the ſolicitor of the Treaſury; 
and if he is ſatisfied of the truth of the premiſes," 
makes his report to their lordſhips according!) 3 pi 
thereupon a warrant goes from the Treaſury te ; 
attorney general, to conſent that ſo much of the monef ag h 


as remains in the ſheriff's hands, after deduQting ® 
poundage 


_— OUTLAWRY. 


ive, be paid to the plaintiff towards ſatisfying the 
wy Al ede on his moving the court of Exchequer 


of for an order for that purpoſe. On delivering the war- 
d, unt to the attorney general, he gives his conſent of 
41 courſe ; then, on moving the court of Exchequer, an 


order is made for the ſheriff to pay the money over to 
the plaintiff, which, on ſight thereof, he will accord- 


ingly do. 
The fees and expences in all amount to about 20/. 


The order muſt be engroſſed and put under ſeal, 
with a ſubpeena annexed to perform it (as in general all 
orders for — of money, or where the party is 
ordered to perform any act, muſt be), and the ſheriff or 
party perſonally ſerved therewith ; otherwiſe, an attach- 
ment for non-performance thereof will not be granted, 


4. Of ehtaining Satigfaction from the Outlaw's Lands. 


If the inqueſt upon a ſpecial capias utlagatum, find the 
ullatv ſeiſed or poſſeſſed of lande, the different parcels, 
in whoſe tenure, and of what annual value beyond re- 
prizes the ſame amount to, muſt all be ſet forth in the 


nd nquiſition with convenient certainty. And then the 
tition m—_Y —_ of levari facias out of the 
170 Exchequer, for the ſheriff to levy the profits, and on the 


turn thereof, by ſuing out writs of wvenditioni exponas 
for ſelling thoſe profits, and afterwards by petitioning 
to have the monies raiſed thereout paid to him in the 


ry) manner before mentioned, may obtain a ſatisfaction for 
| lus debt, and coſts of the outlawry. 

an al- 

jer, 0f But if the proſecutor's debt amounts to a conſiderable 
t, and lum, and the outlaw has a freehold intereſt s in the lands, 
t, with md does not come in and reverſe the outlawry, and 
n, tt here is no incumbrance prior to the inquiſition on thoſe 

1e out ands, then the proſecutor may obtain a /eaſe of thoſe 

equer, lands out of the Exchequer, or a grant thereof under 

*. | le privy ſeal, To obtain a leaſe, it will coſt the proſe- 

iſes, be 

1 and *, freebold intereft, becauſe a chattel real, as a term for years, may 
to the by a venditioni exponas, but a freebold cannot; for an outlaw in ci- 


monef beg his outlaw y, it his freehold lands, but only the profits thereof 
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cutor 251. or upwards; but ſuch leaſe being cheaper 


than a grant under the privy /eal, it has a preference to 
the other method of proceeding. | 


Petition. If the proſecutor would have a Je of the lands 
found by the inqueſt, he may obtain ſuch leaſe by ap- 

_ plying to the lords of the Treaſury, ſtating (in the nature 

of a petition) the amount of his debt, the proceeding to 

outlawry, and the ſubſtance of the inquiſition on the 


capins utlagatum. 


_ - — — — 40 — ww ww — 


Proceeding On -preſenting this petition, the ſecretary will make 

thereon. out a warrant for a particular to the remembrancer of the 
Exchequer; whereupon the deputy remembrancer will 
certily a particular of the parcels of land, and yalue 
thereof, found by the inqueſt. 


— 


-— DG 25) . = 


This particular being ſigned by the deputy remembrance 
mult be carried back to the ſecretary of the "Treaſury, 
who will thereupon grant a warrant for a leaſe, which 

is made out at the Pipe-office of the court of Ex. 
chequer. | 


— 


7, — — 4 © 


When teaſe ob. When the proſecutor has obtained a leaſe, if the te- 

tained, how to nants of the lands will not attorn tenants to the 

proceed. lefſee, and pay their rents to him voluntarily, he may ſue 
out writs of levari facias from time to time, to levy the 
ſame as they become due; and when returned, the 
court of Exchequer, on motion and production of the 
leaſe, will order the ſums levied, whether ſmall or great, 
to be paid over to the proſecutor, or leſſee, without any 
further application to the Treaſury. 


» „ wm nn 


my, $I 


What may be Under a leaſe or levari, the party may take the ue: * 
levied, and profits of the lands to the value extended, but nei- 
ther the king, nor his leſſee, can plough the land, nor 

cut the wood or underwood upon it. 


moe g3 


my, ay a. 


As to iſſues, the caſe of Britt;n and Cole, Salk. 395; 
Ld. Raym. 305. and Com. 51, is worthy of notice. 


* What ſhall be accounted iſſues, vide the ſtat. Weſtm. 2. c · 3. 
« And let the ſheriff know that rents, corn in the grange, and all mores 
« ables (except horſe, harneſs, and houſhold tuff), be contained within 
ce the name of iſſues.” 

| Ou 


Sec, IV. OUTLAWRY, 


by the inquiſition upon an ovt/awry, on a judg- 
— in debt, & ſheriff took the beaſts of a ſtranger 
leyant and couchant on the land. Treſpaſs being 
brought, the ſheriff juſtified under the /evari. The 
court held, 1ſt, That by bare outlawry the party imme- 
diately forfeits his perſonal goods, and they are veſted 
in the king; but he does not forfeit the profits of his 
lands; nor chattels real, till inquiſition taken. And 
therefore that an alienation after outlawry, and before 
inquiſition, is good to bar the king of the pernancy ; but 


nake if he makes a feoffment aſter inquiſition, the feoffee has 
the the eſtate, but the king ſhall have the profits. 2dly, 'That 
wil the ſheriff may well take the cattle of a ſtranger le- 
alue rant and couchant, for they are the iſſues of the land, 

and the land is debtor: and if the law were otherwiſe, 

he might defeat the king of all by agiſting the land; and 
Neer there is better reaſon for their being liable in this caſe 
ury, than for a rent charge, which is againſt common right, 
ich and by grant of the tenant. 3dly, That if there be a 
Ex. 


commoner or another tenant in common with the de- 
ſendant, his beaſts may be taken on the lands, unleſs 
the title of the commoner, or tenant in common, be 
found by the inquiſition; and fo it is, of a leaſe for 
ears prior to the outlawry, for they are bound by the 


ſue inquiſition; and fo is their title, till they avoid it by a 
the mmflrans de droit brought in the Exchequer. gthly, If 
the iſſues be forfeited by a juror, and returned upon him, 
the 


lis feoffee is liable, nay, he in reverſion is liable, if the 
juror was only tenant 2 life; for this being a ſervice 
for the public, the inheritance itſelf is made debtor, 
and charged to anſwer it: otherwiſe, of the iſſues for- 
ſcited and returned upon an outlawry. The defend- 
ant, or his heirs, feoffee or aſſigns, are liable, as claim- 
ng under the fame eſtate which is charged with this 
debt, but it ſhall not charge him in reverſion or re- 
mainder ; for the forfeiture ariſes from a particular de- 


fault of the tenant, and not from a charge on the inhe- 
ntance. 


The ſheriff under a /evar;, or proſecutor by virtue of 
a leaſe, muſt not take more than He value extended by 
the inqueſt ; but if the value is greater than found, a 
unit of melius nquirendum may go to find the ſull value; 

i _ + ſy and 
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and ſuch a writ may alſo go, if the inquiſition is defec. 
tive, and does not aſcertain the outlaw's title, or the 
parcels of the lands ſufficiently, 


Form of Petition for a Leaſe of an Outlaws Lands, at th 
ſuit of a Surviving Executor. 


ce To the Right Honourable the Lords Commiſſioners gf 
« his Majeſty's Treaſury. 


The humble petition of A. B. gent. ſurviving execy. 
« tor of the laſt will and teſtament of C. D. mer. 
« chant, deceaſed, 
ce That E. F. of in the county of eſquir, 
« being indebted to your petitioner's teſtator in his life. 


« time, by bond, in the penal ſum of one thouſand 
« pounds of lawful money of Great Britain, condi. 


_ « tjoned for the payment of five hundred pounds, with 


« Jawful intereſt for the ſame, from the twenty-fir 
« day of May, which was in the year of our Lord one 
« thouſand ſeven hundred and ſeventy- eight; your 
«« petitioner, as executor of the laſt will and teſtament 
« of the ſaid C. D. deceaſed, did, at very great coſts 
« and charges, in the month of October, which was in 
t the year of our Lord one thouſand ſeyen hundred and 
« eighty, in due manner, proſecute the ſaid E. F. to 
% outlawry ; and by virtue of a certain writ of ſpecial 
« capias utlagatum, 1fſued upon the return of the writ of 
* exigi facias, againſt the ſaid E. F. directed to tie then 
« ſheriff of ; O. P. eſquire, then ſheriff of the 
« ſaid county of did return to the ſaid writ of 
« ſpecial capias utlagatum, to him directed, an inquiſ- 
b tion taken at the dwelling-houſe of J. S. called or 


% known by the ſign of the White Lion in in the 


4 ſaid county, on the ſecond day of January, in the 
6 year of our Lord one thouſand ſeven hundred and 
« eighty-onez by which it was found, amongſt other 
« things, that the ſaid E. F. the outlaw, on the ſaid 
* twenty-third day of October, in the year of our Lord 
« one thouſand ſeven hundred and eighty, on which day 
he was outlawed at the ſuit of your petitioner, as fur- 
6 yiving executor of the laſt will and teſtament of the 


40 ſaid C. D. deceaſed, was ſeiſed for the term of his noi. 


« rat 
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« ral life, of and in all and fingular the meſſuages, tene. 
« ments, and hereditaments, with the appurtenances herein- 
@ after particularly mentioned and expreſſed, being in the 
« <vhole of the clear yearly value of two hundred pounds 
« of mY money of Great «Britain, beyond all reprizes ; 
« that is to ſay, of and in a capital Habe, or manſion- 
« houſe with the appurtenances, calle and three 
« other meſſuages, or dwelling-houſes, with the appurte- 
« nances thereunto adjoining, commonly called or known by 
« the ſeveral names of and alſo of one water corn 
« eniff mill, with the appurtenances, called and al/a 
6 of and in tꝛus hundred acres of arable, meadow, and paſ- 
« ture land, or thereabouts, with the appurtenances ; all 
ich ſaid premiſes were ſituate, ſlanding, lying, and be- 
® ing, in the pariſh of in the ſaid county ; and 
« were in the tenure, paſſeſſion, or occupation of za 

« that the ſaid E. F. was, on the ſaid twenty-third day of 
October, ſeiſed of, or entitled unto, in fee ſimple, a free 
« fbery of and through a certain river, called in 
« the pariſh of in the ſaid county; and that the 
« ſame was of the clear yearly value of fix pounds, beyond all 
« reprizes, and was then ſet to for that rent, as te- 
« nant thereof to the ſaid E. F. And that the ſaid out- 
« Jaw was not found in the bailiwick of the ſaid ſheriff, 
« as by the return of the ſaid writ of ſpecial capias utla- 
. ratum, now remaining of record in his majeſty's court 
« of Exchequer, amongſt other things, may more fully 
& and at large appear. And your petitioner further 
© ſheweth unto your lordſhips, that the ſaid outlawry 
« ſtill remains in full force and effect, not vacated, ſu- 
* perſeded, reverſed, or annulled; and that your peti- 
© tioner's ſaid debt and intereſt, together with the coſts 
and charges which he has already neceſſarily been 
put unto, in proſecuting the ſaid E. F. to outlawry, 
* amount to a large ſum of money; that is to ſay, to 
the ſum of and upwards. By reaſon whereof, 
* your petitioner hath been, and is wholly prevented 
* and hindered from adminiſtering the effects of the 
* ſaid C. D. the teſtator, and fulfilling the duty and 
* truſt repoſed in him, as the ſurviving executor of 
* the ſzid C. D. deceaſed. Wherefore your petitioner 
* humbly prays your lordſhips favour and interpoſition, 
* that by and with the conſent of his majeſty's attor- 
* ney general, in this behalf obtained, a leaſe may be 
Dd 4 « made 


Of the writ of 
melius inquĩ- 
rendum. 


General expla- 
nation of effect 
of outlawry on 


property of the 
outlaw. 
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ce made to your petitioner, by and ſrom his majeſtyz 
& court of Exchequer, whereby your petitioner may be 
cc enabled to levy, take, collect, and receive the iſſues 
<< and profits of the ſaid outlaw's lands, tenements, and 
c free fiſhery, ſo found by the ſaid inquiſition, to the 
ce value thereof, reſpectively appraiſed and extended 
„ till ſuch time as ſufficient thereout ſhall be made, 
& collected, and levied, to ſatisfy your petitioner's fi 
debt, intereſt, coſts, and charges; or until ſuch time 
6 as the ſaid E. F. ſhall cauſe the ſaid outlawry, ſo had 
« in due form of law againſt him, to be reverſed ot 
* annulled. And your petitioner, as in duty bound, 
„ ſhall ever pray,” &c. 


It the inqueſt ſhould undervalue the land, or if all the 
outlaws lands or effects ſhould not be diſcovered at the 
time of raking the inquiſition, or if there ſhould he 
any defect in the return, a writ of melius inguirendun 
may go from the Exchequer; on which the ſheriff muſt 
ſummon another inqueſt, and enquire more particularly, 
and return the inquifition, which he ſhall thereupen 


take, to the barons. 


From what has been ſaid, it is to be obſerved, that in 
a civil caſe an outlaw does not forfeit any lands, of 
which he has an eſtate of freehold; nor any thing of 
which the intereſt was not vefted in him, nor the things 
which he has in auter droit as executor, adminiſtrator, 
or truſtee, nor (as it ſeems) any choſe in action not 2 
ſpecialty. For of freehold lands he only forfeits the 
profits: ſo that the king or his grantee, leſſee, or party 
who obtains a cuſffediam, can only take the rent, corn, 


graſs, or the like, which are profits; but cannot ſeize 


or plough the land, or demiſe it, nor cut the wood or 
underwood. In fine, as above obferved, by an out- 
lawry in a civil caſe, perſonal chattels may be ſaid to be 
veſted in the king by the eutlawwry ; chattels real as a 
term for years, and the truſt of a term and the profits 
of freehold lands (which he may take by /evari facias ), 
not till the inguiftion has found them. And in all theſe 
the king may be ſaid to have a right, and the part who 
proſecuted the outlawry an intereſt in that right tor re- 
covery of his debt, which the king ought to ſatisſy; 


officers, 


but which is ſo entirely in the breaſt of the crown or its 
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obßcers; that fuch ſatisfaQtion is to be regarded rather 
\; a matter de gratid than de jure. And both this in- 
tereſt of the party and this right of the king, are liable 
o be diveſted whenever the outlaw will come forth, 
reverſe the outlawry, and ſubmit himſelf to the laws of 
tis country. Although /em5. contra 5 Mod. 61. 2H. 7. 


Imp. K. B. 519. 
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We have hitherto conſidered the proceedings in out- 
awry on the part of the plaintiff, upon the ſuppoſition, 
wat the defendant does not appear, nor ſet aſide or re- 
ſerſe the outlawry, by motion or writ of error; but, as 
in civil caſes, outlawry is conſidered merely as a civil 
proceſs, the defendant may, at any time, come into 
Court, by putting the plaintiff in the ſame condition as 
he otherwiſe would have been, and ſo get rid of the out- 


awry. 


He may, therefore, come in either, 1ſt, upon the exi- 
ent, and ſuperſede that writ before the outlawry is 
wmpleted ; or, 2dly, he may appear gratis, or volun- 
iy upon the outlawry, and ſet it aſide upon motion; 
«, zdly, he may reverſe the outlawry by writ of error. 
Me will conſider cach mode of proceeding in order. 
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C. a. Of ſuperſeding the Exigent before Out- E. 4. 
| lawry. 


[f the defendant has notice that an exigent is iſſued No to be 
ut 2gainſt him, and would avoid the out/awory, he muſt 

ind out to what ſheriff the writ is directed, and get a 

me of it, particularizing at whoſe ſuit the cauſe of 

tion, and when the exigent is returnable ; from which Of the ſuper- 
Iote, the filazer in B. R. or exigenter in C. B. will _—_ 

te out a ſuperſedeas on the defendant's attorney enter- 

% 1 appearance, provided the original action be not 

ble, or upon defendant's putting in ſpecial bail if it 

butadle, Burr, 1921, Campbell v. Daty; which ſuper- when grarted. 
fedens 


CE EC — —— 


— at judges chambers, and the above notice given of their ais. 
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ſedeas muſt be carried to the ſheriff for his allowance 
thereof, before the return of the exigent 8. 


Nature thereof. The ſuper/edeas is a writ taking notice of the exigi fa 
cias having iſſued, at whoſe ſuit, and for what cauſe; 
and orders the ſheriff to forbear further proceedings, 
the defendant duly appeared in court before the ilun 
thereof, and offered to anſwer the plaintiff; although 
the fact, perhaps, is the contrary. 


When to be The ſuperſedeas to an exigent muſt be delivered to tl 
delivered. ſheriff before the return of the exigent. Barnes, 319, 


Defendant muſt In ſuperſeding the exigent, the defendant muſt pa li 
pay colts. plaintiff the coſts he has been put unto by his proceed 
ings. 


How if defend. - Proceedings on an exigent poft ca. ſa. were ſtayed u 
ant becomes 2 motion, defendant, after the ige and before the h 
becoming a priſoner in the Fleet, and plaintiff leſt» 
charge him in execution. Speed v. Barber, Barnes, 311, 
So, Heely v. Hewſon, Bar. 321. 


How to enter Appearance, or put in Bal. 


If no bail required, and common appearance is entered with 

— fn bail Hlaxer, and a memorandum of warrant of attorney lift with kn, 

required. be wvitl give his certificate, and à judge at chambers ill nut 
an order to reverſe the outlazwry. | 


New to pro- If bail be required, it muſt be put in and perfeftd by tw 
ceed if bau re- days notice excluſive being fir given; er the bail may be jut i 


Filazer attends with his book, and they juſtify, at the tin and 
place appointed, as in common caſes ; then ſerve rule for the allu- 
axce, and get ſuperſedeas from flazer. 


You may move the court immediately, at the time ef jufifear 
for outlawwry to be reverſed, or afterwards, upon affdavit 
bail bave juſtified. It is always on payment of cefts, 


* Formerly, if the defendant ſuperſeded the exigent before _ 
pronounced, ro bail was required, althongb the original _ wa 
amount requiring bail; but now the practice is as above ſta 


E. 4. 0! 


e. 4, Of the Defendant's coming in afrer Out- 
awry, and reſerving it by Motion. 


A writ of error to reverſe an outlawry in any civil 
caſe, is not often heard of now, as the party is allowed 
o come in and reverſe by motion, and either ſatisfies 
he debt and coſts, or juſtifies bail to appear to a new 
eriginalz or, if ſpecial bail is not required, enters a 
common appearance; in which caſe the outlawry is re- 
verſed of courſe before a judge, or in court, by confeſſion 
of ſome trifling error in the proceedings; as, the omiſ- 
Gon of any letter, irregularity in any of the proceſs, 
want of proper addition, want of proclamation, want of 
fling the writ of proclamation, or, in ſhort, any trifling 
matter whatever; which, in ſuch eaſes, is uſually con- 
feſſed by the plaintiff. For, as the intent of proceeding 
to outlawry is anſwered, either by the payment of the 
debt and coſts, or by having good bail put in to ſtand 
the event of the action, any objection to the reverſal of 
the outlawry would be idle and nugatory. 


gt: a copy of an exigent, on which is uſually marked the error; 
ubich being pointed out to the ſecondary or prothonotary, and 
then ſhewn to one of the judges, if in court, or to a judge at 
(banbers, a certificate is made thereof, if in court, or an . 
here a judge, to the clerk of the outlawries 4 the ſaid reverſal. 
—0n fight of which order or certificate, the clerk 1 the our - 
lowries marks the outlawry bock, Aiſebarged; and then the re- 


1 eral is drawn up in paper, and entered upon the roll, and the 

2 Hndant is thereupon reſtored in ſtatu quo prius. 

2 This is the uſual way where a perſon is outlawed, and 
teither his body, goods, or lands, ſeized upon the capias 
ulogatum, But if his body, goods, or lands be ſeized, 

tin n his attorney muſt go to the clerk of rhe errors; and 

+ that on putting in ſpecial bail, if requiſite, he will make out a 
ſuperſedeas to diſcharge the perſon or his effects, if taken, 
ir if not taken, then for the ſheriff to forbear. But if a 

ew man be outlawed after judgment, a reverſal in the 

of manner before mentioned will not be a!lowed ; for an 


— after judgment cannot be reverſed till the 
mo hath acknowled ged ſatisfaction on record, or the 
endant hath paid the money into court. 


, 0f 
But 
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Outlawry ſel. 
dom reverſed 


by writ of error, 
as it may be 
done by motions 


Is order to reverſe an outlavury, without an actual writ of How to 
eror, the defendant's attorney ( having entered an appearance) without writ of 


error if nothing 


done on the 
capias utlaga- 
tum. 


How if execu- 
tion had been 
had on the ca- 


pias utlagatum. 
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Put defendant But the defendant muſt always pay coſts o 
n. ul pay cats. yerſal, unleſs. the plaintiff has been — je.” 
lar and oppreſlive, or clandeſtine in his proccedings, ? 


Unleſs plaintiff In C. B. it was moved, that the plaintiff mi 

— — an outlawry at his ewn charge, 4— mb gs 

Fey detendant was actually in the Fleet, in execution i 
the plaintiff in another ſuit, and that he knew it; aud ' 
was granted, becauſe the plaintiff ſhould have bro he 
him to the bar by habeas corpus, and there have da 6 
him with a new declaration, Adlame v. Celebatc}, Sali 1 


495. | " 
. * * 4 ; 
Motion that plaintiff might reverſe an outlawry a « | 


his own expence, the defendant being in parts beyond 
ſeas at the time he was outlawed. Per Cur. The defend. 
ant may take advantage of this by writ of error; bu An 
it is no matter of irregularity, Blunt v. Beale, Bam, 
320. Did. 319. 


Se when The plaintiff having commenced a proceeding to out 
un be den. lawry againſt defendant, he gave notice to the pliinif 
vered to ſneriff. that he had appeared, and obtained a ſaperſedeas to the 
- exigent, Plaintiff ſearched at the Compter (as the out 

| lawry was in London), and no fuper/edeas being allowed 

there, defendant was returned outlawed, who mored 

to ſet aſide the outlawry. On ſhewing cauſe, defendant 

alleged, that he had entered an appearance with the 

exigenter ; but that e to be unneceſſary, ande te 

novel impoſition by the exigenter. The court held, that fend: 

the ſuper/edeas is in itſelf an appearance, if delivered u 

the ſheriff before the return of the exigent; but tht 

not having been done, the defendant is regularly cu. verſe 

lawed; and the rule to ſhew cauſe, why it ſhould nt 

be reverſed at the plaintiff's expence, was diſcharged, WW that 

Barnes, 319, Peach v. Wadland. 


Defendant may Tt was the practice in the Common Pleas, before the dorle, 
enter apfrar- ſtat. 4 & 5 W. & M. c. 18. to allow a defendant, up 


ance by atter- 

ney. appearance by attorney, to reverſe the cutlacury, and not 0 
Stat. 4 & 5 require an appearance in perſon. But in the King! 
W. & NI. Bench, no one in any caſe, ciuil or criminal, could revert 


an cutlatury, without an appearance in perſon, till A 
ſtatute, unleſs where, ex ſpecialia gratia upon 2 te- on 


ahgned to the court, they indulged him to pen 
| Attorhe f, 
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attorney as in ſickneſs, &c. Cro, Jac. 462.; but then the 
entry was, that he came in perſon, „“. Pd venit in 
« propria perſona,” the law being clear, that upon an 
atlawry he ought to appear in perſon. Vide Carth, 7. 
tin, 16. Salk. 496. But to remedy the inconvenience 
and expence attending an appearance in perſon, that ſta- 
tte enacts, « That no perſon who 1s or ſhall be out- 
« lawed in the ſaid court, for any cauſe, matter or 
« thing whatſoever (treaſon and felony only excepted), 
« ſhall be compelled to come in perſon into, or appear 
« in perſon in the ſaid court to reverſe ſach outlawry, 
« hut ſhall or may appear by attorney, and reverſe the ſame 
« without bail, in any caſes, except where ſpecial bail ſhall 
« be ordered by the ſaid court,” 
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: Outlawry had againſt a bankrupt reverſed on motion. x, what caſes 1 
du Anon. 2 Crom. 50. outlawry will IA 
bu later: = or | "IF 
Rule to ſhew cauſe, why outlawry ſhould not be re- = : D 1 
rerled at plaintiff's expence. It appeared that two writs 1 
"Y had been ſued out, and defendant could not be arreſted. 3 
ii He lived on the confines of Surry and Kent; and Abſconding of * 
the when the Surry bailiff came to arreſt him, he jumped def-ncant ; i: 
Os wer an hedge into Kent, and put the bailiff to defiance. 1 
xed Per Cur. Though the defendant is ſworn to appear * 
wed publickly, yet it is plain he kept out of the way to pre- 4: SLY 
dant rent being arreſted. Rule diſcharged. But, by con- Ge EY 
the ent, the debt and coſts to be paid out of the money in 1 | 
d 2 the' ſheriff's hands; and the overplus paid to the de- hate + 
that fendant, Holman v. Brafter, Barnes, 320. j Wi 1 
(| tq | a 85 | 
that Rule to ſhew cauſe, why outlawry ſhould not be re- „5 {8 
out ered at the plaintiff's expence. Objected, on the part 928 
| not of the defendant, that he was a public viſible man, and | vt 
ged. that the plaintiff had not endeavoured to arrefl him. +8 


That the capias, alias, and pluries, were all ſued out at 


* EGF: 


vw Le 5 * 
* * 8 
4 & * * 9 c * 


the ſame time. That no affidavit of the debt was in- 


e the Grled on the writs (though bailable), purſuant to the CK 
upon ſatute to prevent vexatious arreſts. That no date was 1 bh 
rot to en the writs, as required by the ſtatute. The affidavits, 1 5 
dug « to the defendant's viſibility, were fully anſwered, and 4R 
yerie hs total abſconding proved. And the court held, that in which caſe * 12 
| that n caſe of a total abſconding, no endearours to arreſt e <24cav0ur BE, 
eaſon ae neceſſary, That ſuing out the capias, alias, and * 8 3 

a , , ary. * 
— 1 together, was regular, and warranted by conſtant N 
one) 


practice. 
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practice. That on proceſs to outlawry, no afid.,; 
bail is required by the ſtatute, or the —_— of — 
nor is a date to ſuch proceſs uſual. Rule diſcharpe? 
without colts. Farnworth v. Smith, Barnes, 322, Da 
v. Robinſon, Bar. 322. 


Defendant be- So where the party is beyond ſea at the ti 

ing beyond ſea. mmencement y = — if ie — — q: 
with a view of abſconding and defeating his creditors 
court will not reverſe the outlawry on motion. A 5 
Stockwell, Bar. 324. Barclay v. Green, Bar. 325. 


But if defendant is abroad bona fide upon buf. 
neſs, or the like; and. in other reſpects, is a public 
viſible man, plaintiff cannot commence proceſs of out- 


lawry againſt him. Reilly v. O' Conner, Bar, 325, 


How if he goes 
agter teſte of 
exigent. 


But if defendant goes beyond ſea, after the tete rf an 
exigent, he may be regularly outlawed, 4 Rol. Abt. B.. 
Bar. 321, Speed v. Barber. 


Where a feme /ole has been waived, and afterwards \ 


marries, court will not ſet aſide outlawry upon the 
huſband entering a common appearance for himſelf and 
wife, the marriage being after the exigent. White y, 
Dunſter, Bar. 321. 


What affidavit On motion to reverſe an outlawry, the defendant, 
| _—_— de- and three others, ſwore that he was always viſible; but 
Site the court refuſed, and required poſitive affidavit, that 


he might have been ſcrved with proceſs. 


If no proclama- Tf no proclamation was made according to ſtatute, 

Wreck be d. or if the return of the proclamation be inſufficient, it 

ficient. may be a ground for reverſing the outlawry ; but more 
properly by writ of error than motion. Dale v. Rolin 
en, Bar. 322. Wiat v. Parker, Bar. 323. 


A writ of allacatur on the exigent had iſſued (after 
judgment and ca. /a.), returnable the firſt return of 
Michaelmas, whereupon defendant was returned 

e de outlawed 16th of July preceding. It appeared, that 
—— — the plaintiff died 6th of Auguſt, and that a commiſſion 

eſendantꝰ's {t 
bankruptcy af. Of bankrupt iſſued againſt defendant on the 21 
terwards. Auguſt, preceding the return of the exigent. * 


Of the death 
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+ obtained a rule to ſhew cauſe why proceedings 
ſhould not be ſtayed, which rule was diſcharged ; the 
court being of opinion, that the writ and return muſt 
he filed, notwithſtanding the — death after the 
outlawry: before an actual aſſignment by commiſſioners 
of bankruptey, the crown is not bound, though there is 
a great difference between an extent in aid pro rege, and 
in outlawry for a private perſon's debt. Here is no 
foundation to tze up the plaintiff's hands; the plaintiff 
(meaning the repreſentative of the original plaintiff) 
may proceed if ſo adviſed. French v. Manby, Barnes, 


32% 


an 


ec, Of Reverſing the Outlawty by Writ of 
Error. 


The courts, inſtead of driving the party to his writ 
Ferm to reverſe an outlawry had againſt him, will 
moſtly, as appears from the foregoing caſes, relieve him 
on motion, where the proceedings have been irregular ; 
but in doing this, the court always require, that the 
defendant pay the plaintiff his colts up to the exigent, 
uilefs where the plaintiff has proceeded intentionally 
irregular, and with a view to oppreſs. But where the 
defendant is driven to his writ of error to reverſe the 
catlawry, either upon coming in upon the exigent, &c. 

atic, or brought in upon the capias utlagatum, he muſt, 
i all caſes, pay the plaintiff his coſts to the out/awry z 
and, where ſpecial bail is required, he muſt put in bail, 
either before error can be brought to reverſe the out- 
awry, or elſe upon the reverſal. 


By the 31 El. c. 3. ſ. 3. it is enated, * That before 
*any allowance of any writ of error, or reverſing any 
" outlawry be had, by plea or otherwiſe, through or by 
u want of any proclamation to be had or made, accord- 
*10g to the form of this ſtatute, the defendant and de- 
" fendants in the original action ſhall put in bail, not only 
* tn appear and anſwer to the plaintiff in the former ſuit, 
"ma new ation to be commenced by the plaintiff for the 
* cauſe mentioned in the firft action, but alſo to ſatisfy the 
* condemnation, if the plaintiff ſhall begin his ſuit before 
"the end of tuo terms next after allowing the writ of 


"error, or otherwiſe ayoiding of the ſaid outlawry.“ 
This 
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g 

This ſtatute requires bai to be put in before the . b. 

lowance of error, only where the error is for want of 

proclamations. 80 

But for any other cauſe than for want of froclang. 

tions, it 18 ſuſſicient if Bai is put in before the reyerſy of 2 

the outlawry by the writ of error, if the original cauſ co 

of action required baz/, If 

| not 

Of the time I As where error was brought to reverſe an outlaury n ing, 

putting in bail... Cheſter; to which the defeydant in error pleaded, that T. 
no bail was put in before the allowance of the writ of 

error, according to the 31 El. c. 3. Per Cur, This is 1 

no plea, for it is well enough, if bail be put in at am ther 

time before the reverſal. The error was the want d mip 

fro camitatu. Wilbraham v. Deyley, Ld. Raym. boz, The 

brou 

So where, pending error to reverſe an outlau an lawe 

meſne proceſs, the defendant in error moved to qu ſum: 

the writ, becauſe no bail was given. Sed per Cur. That rever 


How far court 
may exerciſe 
giſcr: tion. 


is never done till the outlawry is reverſed ; and ther 
we take bail to appear to an original, to be brought 


within two terms. Duckett v. Martin, Stra. 951. * 
| to ſue 
The defendant was outlawed in a perſonal action, prope 
without any afhdavit of the plaintiff's demand: and lim, 
having brought error, he aſſigned his being beyond ſa 
at the time of the outlawry ; for which the court male ; 1 
no difficulty to reverſe it: but the queſtion was, upon i grad 
what terms they ſhould do it, the plaintiff inſiſt ing on « Plea, 
ſpecial bail, and having now made a proper afidait; WA. © 
and the defendant inſiſting to file common bail ol, I out! 
— The court, upon conſidering of the 4 & 5 V. X. a pl 
c. 18. ſ. 3. which impowers the outlaw to aper. + 
by attorney (as he did here), and ſays, it ſhall bere : ve 
verſed without bail in all caſes but * where ſpecial i. — 
« {ſhall be ordered by the court,” declared, they vi. wy 
of opinion, they had a diſcretionary power to qu 1 
or not; and that the want of an affidavit before was . __ 
objection, becauſe that is only requiſite to warrant . "wa 
arreſt : and here was one in time for the new act ec 
that muſt be brought. And though the 31 El. c.] any 
ſ. 3. is the only act that requires bail, it is not to bein ry : 
ferred from thence, that in other caſes it ought not 4 Vo. 


be inſiſted on; for that act makes a new error, mw 
5 


Ill. 
bail upon it is abſolutely to pay the condemnation- 
money. Saroculd v. Hampſon, Str. 1178. 1 Will. 3, 


balk, 496. 
the recognizance therefore, upon the capias utla- Recognizance 


10 gatum, ſhould be always taken by the flazer's clerk, ac- — 1 
uſe cording to 31 Eliz. to pay the condemnation-money, not to —ͤ— 


If it be taken in the uſual way to render, it will be bad, 
nor can the bail render in ſuch caſe. Borwick v. Park- 
ing, Eaſt. T. 31 Geo. 3. Philips v. Warburton, Mich. 
I. 1785. Imp. K. B. 520. : 


Two perſons were outlawed in a joint action againſt If two defend. 
them, and one moved, that, on filing common bail, ſhe ants are out- 
might have liberty to reverſe the outlawry. Sed per Cur. — 
The writ of error, to reverſe the outlawry, muſt be brought in 

t in the name of both the parties that are out- ame of both: 
lwed; and, if one only appears, the other may be 
ſummoned and ſevered, and then the outlawry may be 
reverſed for the benefit of the party appearing only. 
Gmmons v. Binger and Cooke, B. R. Salk. 496. 


y On 
uaſh 
[hat 
then 

it 
4 When a defendant, to reverſe an outlawry, is obliged How to obtain 


j writ of error, 
toſue out an aftual writ of error, he muſt apply to the and of the pro- 


tion, proper cur/itor for the writ; who, on a precipe given ceedings thers- 
and lim, will make out the writ, which is to this effect: on. | 


da 
made 
pot 
1g 00 
it; 
only, 
XM. 
ppear 
he re 
i bail 
were 
ure it 
ras NI 
ant al 
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6&1 
be in 
not i 
nd the 
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 & England, to wit. George the Third, by the Form of writ, 
* grace of God, &c. To our juſtices ned to hold 
fleas before ourſelf, greeting. Becauſe in the record 
* and proceeding, and allo in the pronouncing the 
* outlawry againſt C. D. late of London, merchant, in 
* 2 plea of treſpaſs on the caſe, whereon he is outlawed 
n London, pronounced before us returned, as it is 
* ſad, a manifeſt error hath happened, to the great 
damage of him the ſaid C. as by his complaint we 
* taveunderſtood, We, being willing the error, if any 
* bath been, ſhould be duly corrected, and full and 
* tpeedy Juſtice done to the ſaid C. in this behalf, 
command you, that if the outlawry aforeſaid is re- 
| furned before us, as it is ſaid, then, the record and 
| proceedings aforeſaid being inſpected, you further 
ule to be done therein, for the error and vacating 
the outlawry aforeſaid, what of right, and accord= 
Vol. II, Ee 6 ing 
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. « cord and proceedings aforeſaid. And it is granted 


OUTLAWRY: (cx ll « 
« ing to the law and cuſtom of England, ſhall | 
4 to be done. * be mee 5 
« Witneſs ourſelf at Weſtminſter, this a 
„ of in the thirty-fixth year of our reign,” | 
When the writ of error is duly made out and (ele; the 
the defendant muſt get it allowed by the court, n col 
which allowance the allocatur is ſubſcribed. - 
* 
If the error is in the exigent or return, or allicatur, qui 
in the writ of proclamation or return thereto (having fir 
put in bail according to the ſtatute), or in any of th ( 
proceedings, defendant gets. a copy thereof, and ſpreads - 
the whole record, and afligns the errors in this manner; 10 
« Afterwards, to wit, on next after deſe 
4 in this ſame term, before the lord the king, at Welt ture 
minſter, comes the ſaid C. D. by his at- 
& torney, and — that in the pronouncing 8 
4 of the outlawry aforeſaid, there is manifeſt error u not t 
<« this, to wit, that the return of the ſaid writ of eg apait 
« faciat, and alfo the faid writ of allacutur, are inſuf- 
& ficient, invalid, and void in law; therefore in that Bi 


« there is manifeſt error: there is error alſo in this 
* that no judgment of outlawry, upon the writ of al- 
60 —8 is returned; therefore in this there 
« is manifeſt error (and fo on, aſſigning the error or 
* errors, as they happen to be). And the ſaid C. P. 
« prays the writ of our lord the king, to warn the fu 
* A. B. to be before our lord the king, to hear the r. 


„% to him,” &c. outlay 
| , which 
If the plaintiff does not appear and confeſs the er nure 
rors, the defendant muſt ſue out a ſcire facias ad audien- the or 
dum errores, &c. and upon two nibilt returned, the coun mer 
will reverſe the outlawry of courſe : but if the plaintif n wh 
comes in voluntarily, or upon a ſcire feci, and does a e 
confeſs the errors affigned, but joins in error, the de-, de 
fendant muſt make up error books, and proceed to ag.. 
meat and judgment, as in other caſes of error: tor af the 
which, ſee pof, ch. 20, title Error. — 
| a 


* 


4 » — 2 
* 


£.0 


» Of declaring after the Outlawry reverſed or F. 
F. of ſuperſeded. 


the reverſal or ſuperſeding of the outlawry, if Of declaring 
* ab does not pay the plaintiff his debt and — — 
coſts, the plaintiff muſt proceed to declare, the de- 5 
ſendant having, upon reverſing or ſuperſeding the out- 
awry, put in ſpecial or common bail, as the caſe re- 


quired, to appear to a new original. 


| appearing and ſuperſeding the exigent, the Within what 
inn mult — within fix or 499 days after, other- = —— 
wiſe the defendant may give him a rule to declare; and deas or exigent. 
if no declaration comes in within the limited time, the 
leſendant may nonſuit the plaintiff, and have his coſts 
taxed. Compl. Soll. G B. 84. 


80, if the defendant appear by /eper/edeas, and will 
pot take a declaration, the _—_ may have judgment 
gaiuſt him, by nil dicit, Ibid, 


But where a defendant outlawed cauſes the ſame Within what 
mtlawry to be reverſed, the plaintiff has till the end of time after re- 
the ſecond term after reverſing the ſame, and notice jy, 
thereof given, to declare in, But if he does not pro- 

teed within two terms next after notice of reverſing the 

outlawry, the defendant ſhall have his coſts to be taxed. 

Reg, Tr, 33 Car. 2. C. B. 


The declaration, after reverſal, or ſurperſeding of the Of the venue of 
outlawry, has no need to be laid in the ſame county in ſuch declara- 
which the former original was made. So held on de- 
Murrer, —— 245, Whitwick v. Hovenden. . Where 
te original and outlawry were in London, and on the 
reverſal of the outlawry, the plaintiff declared in Suffex ; 
m which it was inſiſted, that the original being laid in 
the plaintiff could not declare in the action in 
county, though the cauſe of action was tranſi- 
mn. But the prothonotaries certifying, that the courſe 
"the court was, that although the original be laid in 
London, for expediting the outlawry, yet when the de- 
, nt. comes in, the plaintiff may declare againſt him 
* county, be the action local or tranſitory 
ad the tat, 21 Jac. 1, c. 16. f. 4. giving” the plain 
Ee 2 generally 


Of the time of 
commencing 
ſuch new ac- 
tion. 


Of the bail in 
ſuch new ac- 
tion according 
to 31 Eliz. c. 3. 


Conſtruction of 
the ſtatute. 


OUTLAWRY. fv 


generally a power to commence a new action or (1; 
within a year after the outlawry reverſed ; the plainig 
may do it in this caſe, to warrant his declaration del. 
vered within the courſe of the court. And the plainig 
had judgment. 


Dh 4M — MS 


By the 21 Jac, 1. c. 16. ſ. 4. it is enacted, Thy i 
& in any action brought by the original, the defendan 
& be outlawed, and ſhall after reverſe the outlawry; 
e that then the plaintiff, his heirs, executors, or admi- 
* niſtrators, as the caſe ſhall require, may commence 
© a new action or ſuit from time to time, within a year 


oo = 


tc after ſuch judgment of outlawry reverſed, and nc - 
46 after.” tw 
en 
A new original therefore is to be ſued out. N 
| or! 
And by the 31 Eliz. c. 3. ſ. 3. it is enacted, « That 2 
tc before the allowance of any writ of error, or r- Th 
« yerling of any outlawry be had by plea or othervil, 1. 
« through or by want of any proclamation to be hal 
cc or made according to the form of the ſaid ſtatute, the U 
« defendant in the original ſhall put in bail, not only tecl 
« to appear and anſwer to the plaintiff in the formes rule 
“ ſuit, in a new action ta be commenced by the ſaid plan can 
& for the cauſe mentioned in the firſt action *, but alſo b ſame 
&« ſatisfy the condemnation, if the plaintiff ſhall begin hi 
6 ſuit before the end of two terms next after the albuiig 
&« the writ of error, or otherwiſe avading of the ſaid au- C. 
« lawry.” | a 
Ey 
Though this latter ſtatute relates only to the reverling party 
the outlawry through want of proclamation, and di civil f 
charges the bai in ſuch caſe given, if the plaintiff does reſtor: 
not proceed within 2 terms after the reverſal; jet ii main. 
recognizance of bail, upon the reverſal of outlawry for pus 
other cauſes than for want of proclamations, has molt) the oy 
been taken ſince the making thereof according to th 
ſtatute, Therefore, if the plaintiff does not decla 10 
after the reverſal of the outlawry within ru terms, 6 be 2 c 
* On this ſtatute it is, that caſe will lie for the party aint! I , 
ſheriff, for an eſcape upon an outlawry on meſne proceſs : for though 8 iu dis 
party is in cuſtody merely at the ſuit of the king, and the plaintiff 1 him, ar 
no intereſt in his body, yet he cannot have his outlawry reverſed wing . 
os * given to appear to a new original. Fitzg. 265. Cie unn, 


b 
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bail are diſcharged. But though they are diſcharged 
from their recognizance, the plaintiff is not barred of 
his action, provided he commences the ſame within a 

r after the reverſal of the outlawry, according to the 


21 Jac, 1. c. 16. ſupra | 


Bail upon the reverſal of outlawry, cannot render Bail cannot 
their principal in diſcharge of themſelves; for they are render. 
abſolutely bound to pay the condemnation- money. 

Defendant was outlawed on à ſpecial original, and — ng 

upon reverſing the outlawry, put in bail, with condition in two terms. 
as uſual, to appear to a new original, to be filed within 
two terms. Plaintiff proceeded to judgment, and de- 
{endant brought a writ of error; a motion was made on 
behalf of the bail, to diſcharge their recognizance, no 
original haying been filed within the two terms; and 
2 rule made to ſhew cauſe, which was diſcharged. 
The bail may plead as they ſhall be adviſed. Carleton 
J. Wilkinſon, Barnes, 86. 


Upon ſuperſeding the exigent, if plaintiff delivers a Of the notice to 
teclaration, there ſhould be a notice to plead ; and a — 
ule given to plead; before judgment for want of a plea ceedi 
can he ſigned. And defendant has, in ſuch caſe, the 
ſame time to plead as in other caſes. Barnes, 271, 272. 


E. Of Reſtoration aſter Outlawry reverſed or E. 
determined. 


Every outlawry determines upon the death of the Outlawry de. 


; X termined by the 
party outlawed ; and if the party was outlawed on a On th de. 


evil ſuit, the repreſentatives of the outlaw, ſhall have a fendant. 
reſtoration of the lands ſeized, or effects, if they re- 

main in the ſheriff's hands not diſpoſed of; whereas 

n criminal caſes outlawry works an entire forfeiture of 

ite outlaw s eſtate, both real and perſonal. 


ſt Of the affidavit 


lu order to reverſe an qut/awry on death, there mu in ſach caſe. 


& a certificate from the miniſter of the pariſh, where 
be party died or was buried; and likewiſe an affidavit 
if bis death, by ſome perſon that was acquainted with 
lim, and was preſent at the death or burial, in which 
— the party ſhould be deſcribed as in the out- 
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How ſuch death But though ouflawry determines upon the d 
to be pleaded. the outlaw, 9e befors the king's * be 3 
| from the lands or goods ſeized, ſuch death muſt be 
pleaded, and judgment entered up thereon in the Ex- 
chequer, upon the plea being confeſſed by the attorney 
How to proceed general. And in like manner, if the outlawry is re. 
in other wr * verſed (which muſt be done in the original court where 
laurry. the action was brought) for any other reaſon, a certifi 
cate of ſuch reverſal from the clerk of the outlawrics muſt 
be pleaded and confeſſed, and judgment entered up 
thereon in the Exchequer before the king's hands can 
be removed, : f 


Form of fux- Theſe proceedings are in the nature of a ſuggeſiu 
beſtian· pon the roll in — of Exchequer.— The —— 
by the barons in ſuch caſe is, That his majeſty 

cc hands be removed from the poſſeſſion of the premiſes 

& in the inquiſition mentioned; and that the aid 

« A. B. (the repreſentative or outlaw, as the caſe is) 

te be reſtored to his poſſeſſion thereof, together with the 

sc rents, iſſues, and profits thereof, which have not 2; 

ce yet been anſwered to his ſaid majeſty ; and /bat the 

& ſaid leaſe, in form aforeſaid made, be void and of m 

« eFeF*; and that, as well the ſaid R. S. late ſharf 

« of the county of as all others who have been, * 

«© now are, or hereafter ſhall be ſheriffs of the aid * 

cc county, ſhall be diſcharged in their accounts towards * 

* his ſaid majeſty, his heirs and ſucceſſors, as well of 5; X 

« the rents and profits of the ſaid premiſes, as of the 

tc ſaid annual rent of which have not been an- 

tc ſwered his ſaid majeſty ; and laſtly, that the faid A. h. «TY 

" « 45 to the ſaid premiſes, may be diſmiſſed the court, by procl; 
© E reaſon of the ſaid confeſſion, and other the premiſes." 


Subſequent pro- The plea may be put in by any perſon : for*though 
ccedings. the judgment is, that be ſhall be reſtored to the poſſel t0 cou 
ſion of the premiſes, yet it gives no title to the lands. 


In order to diſcharge the ſheriff, the judgment-ol 
muſt be carried to the pipe-officey that a quietus may be 
made theteppon, | 


Of the writ oo If after ſuch judgment any difficulty attends the 
— manus, getting potfeſlion, a writ of amovear mans muſt be he 


® In caſe a leaſe bas bern granted by the Exchequer out 


I'S 


> a I Y ©. CY cw 


== 


5 3 


bre. IV.) OUTLAWRY. 


af the Exchequer, directed to the ſheriff, who will 
——— deliver poſſeſſion. 


A merchant having 500 J. ſtock in the India com- 
pan), was outlawed before judgment at the fuit of 
W. R. The king, after inquifition and ſeizure, upon 
petitions granted the 5004. ſtock to the ſaid W. R. and 
that he might ſue for it in his name. W. R. thereupon 
pot the ſtock transferred to him, and then the merchant 
reverſed the outlawry, and obtained reſtitution de omnni= 
bus quibus nokis non eft re/ponſum. And on queſtion, 
whether he ſhould have the ſtock back ? the court held 
that W. R. ſhould not reſtore it, becauſe the grant was 


* 


-xecuted and veſted in W. R.; and as to that matter 


the king was anſwered. Jide 2. Lex. 49. 


H. Of Outlawry after Judgment. 
If the original proceedings were by ſpecial original, 


nent obtained, if he cannot be taken on the ca. /.; 
which muſt firſt be ſued out in the uſual way, into the 
lame county where the action was laid, & non gf in- 
with; returned thereto by the ſheriff, upon which the 
flezr will make out the exigent ; and upon that being 
delivered to the under-ſheriff, and returned as other 
exigent, the flaxer will then make out a general or ſpe- 
cial capias witagatum into as many ſeveral counties as 


Proceedings in 
plaintiff may proceed to outlaw defendant after judg- ſuch caſe, 


ou will, either in England or Wales. The exigent may 


had immediately upon the return of the ca. /o> 
without any alias or pluries, and allo without a writ of 
proclamation, Cro. Jac. 677. 


The advantages of this proceeding to outlawry after Advantage of 
judgment are: that if the defendant moves from county ſuch proceed- 
t0 county, to avoid being taken, you may take out, at 8 to outlawry. 


once, as many Writs of capias urlagatum againſt him as 
Jou pleaſe 3 and this at a moderate expence; whereas, 
n common caſes, you cannot regularly have execution 
Hint him in above one county at a time. 


| alſo ſaves the charge of reviving a judgment by ſeire 


ſis after the year and day have expired. 
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_ error, or making plaintiff ſatisfaction. 


Of receiving 
judgment of 
outlawry on de- 


' fendant's death. 


Nature of the 
remedy. 


In what caſes 


abſolute. The King v. Manby, Bar. 325. 


It is a writ directed to the judge and parties of a ſuit 


OUTLAWRY. Ch. vin 


If the defendant be taken on the capias utlagatum, he 


cannot be diſcharged without reverſing the ſame for 


Defendant was outlawed after judgment, ang taken 
by a capiar utlagatum : on motion to ſet aſide the capi 
urlagatum, becauſe the jucgment of outlawry appeared 
to be entered after plaintiff's death, and that the capiax 
utlagatum had ifſued without a revival of the judgment 
by feire faciat, by plaintiff's executors, rule was made 


SECTION V, 
Of Prohibition. 


The writ of prohibition is a remedy provided by the 
common law againſt the encroachment of juriſdiftion, 
or the calling of a perſon to anſwer in a court that has 
no legal cognizance of the cauſe. 3 Blac. Com. 111. 


in an inferior court, commanding them to ceaſe from 
the proſecution thereof, upon a ſuggeſtion, that either 
the cauſe originally, or ſome collateral matter ariſng 
therein, does not belong to that juriſdiction, but to the 
cognizance of ſome other court. Not only the inferior 
courts af common law, as the courts of the counties pi 
latine, or principality of Wales, if they hold plea d 
land, or other matters not lying within their reſpectie 
franchiſes; and the county courts, or courts baron, i 
they hold plea of any matter of the value of 404, 
but alſo all other inferior courts ; as, the eccleſiaſtica 
courts, the univerſity courts, the court of chivalry, the 
court of admiralty, the court of prize, and courts'mat- 
tial, whether naval or military, are liable to the con- 
trouling authority which the courts of Weſtmioker 
hall have, from time to time, exerciſed for the purpol 
of preventing their exceeding the juriſdiftion given is 
them; the general ground of prohibition being an a 
ceſs of juriſdiction when the court afſumes a power ie 
act in matters not within its cognizance. Grant v. Sit 
Charles Gould, 2 H. Blac. 100. As if the haſta 
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efiaſtical ſhould attempt to try the validity of a cuſtom 
leaded 3 or a ſuit for breaking open a cheſt in a church, 
and taking away title deeds to the advowſon, 3 D. and 
. 351. ; or the admiralty court ſhould preſume to try 
contract made, or to be executed, within this king · 


dom. 


Alſo, if in handling of matters clearly within their 
cognizance, they tranſgreſs the bounds preſcribed to 
them by the laws of England; as where they require 
two witneſſes to prove the payment of a legacy, a re- 
leaſe of tithes, or the like; in ſuch caſes, a prohibition 
will be awarded; for, as the fact of ſigning a releaſe, 
or of actual payment, is not properly a ſpiritual queſ- 
tion, but only allowed to be decided in thoſe courts, 
becauſe incident or acceſlary to ſome original queſtion 
clearly within their juriſdiction; it ought, therefore, 
where the two laws differ, to be decided, not according 
to the ſpiritual, but the temporal law, elſe the ſame queſ- 
ton might be determined different ways, according to 
the court in which the ſuit is depending; an impro- 
priety which no wiſe government can or ought to en- 
dure, and which is therefore a good ground of prohi- 
biton. And, if either the judge, or the party, ſhall 
proceed after ſuch prohibition, an attachment may be 
had againſt them, to puniſh them for the contempt, at 
the diſcretion of the court that awarded it ; and an 
ation will lie againſt them, to repair the party injured, 
in damages. 3 Blac. Comm. 112. 


Another ground or ſpecies of prohibition is, where 
an act has paſſed with reſpect to any authority reſident 
in other courts, as in the ecc/efiaftical court, in which 
there is an inherent juriſdiction. In fuch a caſe, the 
courts of Weſtminſter-hall have conceived, that where 
the authority is limited by an act of parliament, the 
court which acted differently from the preſcription of 
the act was, in that inſtance, exceeding its juriidiction, 
and, therefore, liable to a prohibition. Grant v. Sir 
Charles Gould, 2 H. Blac, 100. For the late deciſions 
ſelpecting the prohibitions to the eccleſiaftical courts, ſee 
Darby v. Cozens, 1 D. & E. 552. Biſhop of Chicheſter 
Hayward, 1 D. & E. 6 50. Carſlall v. Mapledoram, 
2D, & E. 473. Gardner v. Parker, 3 D. & E. 551. 
To the admiralty court, — & 

267. 
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Other grounds 
fot granting it, 


* , . h 2 r 
A by 5 - - 
2 — * * > 
C - - * + & « * & 7 Ft ; wh 
a * 0 2 * * — * GH 
CY + 4 4 Z . 4 0 — 2 1 2 1 «+ «©. 
. 1 & p pe be p v 
A 


4 * 
i 
2 


o © - * 
wo ee; EL] = iT of 22 3 So ; 
2” r * 2 as FA 
228 8 S iin 
wt vis 2 4 
FELT IC > by 5 2 9 s 
” „ 


Cl 7 Ld 
” S > * 
fs * * 
— 4. "IKE 
3 r * kt Yo + 
„r p . * * 2 = 
| — l —_— 
1 - 


= 
a; 


* gp 2 2 * 
_ 4 £ * . 2 
\ 12 * 24 £ ® 2 ww . Wa % 
nr ER CIS es BEES 
OAT, g Ped =P \ A 7 = » _ = a 


— 


— 
— 

* # - a 

. 


- * — 
«ty, 
Y a a < 


— 


> *. . N 
. TY YES, 0] *. 
— 3 4 d- - 4 l 0 
4 = 5 wr by * - = po 
F * - Y * 
— eee 5 L * 


if and 


law, for granting the prohibition 4 yet, if the fact thi 


PROHIBITION. (Ch, xy; 


| ber 
E. 265. Smart v, Wolf, 3 P. & E. 323. Vita 
* Or, D. & E. 315, To the prize court, Iii on! 
Comden v: Home, 3 D. & E. 382. 1 H. Blac. 476 - 
Bayner v. Atkins, 1 H. Blac. 164- To the court mar. cor 
tial, Gram v. Sir Charles Gould, 2 H. Blac. 100. — 
The proceedings in prohibition are briefly as follows; or 
— The party aggrieved applies to the ſupetior court, ſet. z0d 
ting forth, in a ſuggeſtion upon record, the nature aud — 
cauſe of his complaint, in being drawn ad aliud exam 1 
by a juriſdiction, or manner of proceſs diſallowed hy * 
the laus of the kingdom; upon which, if the mati * 
alleged appears to the court to be ſuſſicient, the writ of - 
prohibition immediately iſſues, commanding the judge pro 
not to hold and the party not to proſecute the plea; _ 
but ſometimes the point may be too nice and doubtfy] 25 
to be decided merely upon a motion, and then, for the * 
more ſolemn determination of the queſtion, the pany 
applying for the probibition is. directed by the cout u +, 
declare in prohibition ; that is to proſecute an action, by "= 
filing a declaration againſt the other, upon a ſuppoſition king 
or faction — is not traverſable) that he has proceei- thei 
ed in the ſuit below, notwithſtanding the writ of pro- 
Hhibition. And if upon demurrer and argument the W 
court ſhall finally be of opinion, that the matter ſuggeſted 
is 2 good and ſufhcient ground of prohibition in point q 
of law, then judgment with nominal damages hall be * | 
given for the patty complaining, and the defendant, and = 
alſo the inferior court, ſhall be prohibited from proceed Þ 
ing any further. On the other hand, if the ſnperir C 
court ſhall think it no competent ground for reſtraining fuch 
the inferior juriſdiction, then judgment ſhall be given 
againſt him when be applies for the prohibition in the D 
court above, and a' writ of conſultation ſhall be awarded, C. 
fo called, becauſe, upon deliberation and conſultaton F 
had, the judges find the -prohibition to be ill founded | 
and therefore by this writ they return the cauſe to it G. 
original juriſdiction, to be there determined in the i- Þ, 
-fefior court, And, even in the ordinary caſes, the vt Mar 
of ptohibition is not abſolutely u“ and conclulre 
For, though the ground be a proper one in pont of 3 


gave riſe to it be afterwards folſified, the cauſe ſhall be 
remanded to the prior furiſdiQion. If, for inſtance, * 
cuſtom be pleaded in the ſpiritual court, a or" 
AA 33 ov 
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ought to becauſe that court has no authority to try 
: but; if the fact of ſuch a cuſtom be brought to a 
competent trial, and be there found falſe, a writ of 
-onſultation will be granted. For this purpoſe the 
part rohibited may appear to the prohibition, and take 
f declaration, (which muſt always purſue the ſuggeſtion,) 
1nd ſo plead to iſſue upon it, denying the contempt and 
nmetſing the cuſtom upon which the prohibition was 

anded : and, if that ifſue be found for the defendant, 
de ſhall then have a writ of conſultation. The writ of 
conſultation may alſo be, and is frequently granted by 
the court without any action brought; when after a 
prohibition iſſued upon more mature conſideration, the 
court are of opinion that the matter ſuggeſted is not a 
good and ſufficient ground to ſtop the proceedings be- 
low. Thus careful has the law been, in compelling 


the inferior courts to do ample and ſpeedy juſtice; in 


ing them from tranſgreſſing their due bounds; 
ind in allowing them the undiſturbed cognizance of 
ſuch cauſes as by right, founded on the ufage of the 
kingdom or act of parliament, do properly belong to 
their juriſdiction. 3 Blac. Comm. 113. 


We now proceed to conlider : — | 


1. From what Courts, and in what Stage of a 
Suit the Writ of Prohibition may iſſue, 


B. Of the Suggeſtion. 


C. Of proving the Suggeſtion, and entering 
ſuch Proof according to Stat. 2 & 3 Edw. 6. 


D. Of verifying the Suggeſtion by Affidavit. 
e. Of granting the Prohibition. | 
J. Of declaring in Prohibition. 
6. Of the Writ of Conſultation. 


d. Of granting Prohibition after Conſultation 
warded. | 


J Of Diſobedience to Writ of Prohibition, 


*4 


A. From 
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iſdiction in 
— of prohibi.- 
tion of K. B. 


Of Chancery. 


Whence writ 
may fue in va- 
cation. 


Of Common 
Pleas. 


PROHIBITION. (Ci,xyy, 


A. From what Courts Prohibition may iſſue, 114 
at what Stage of the Suit, 


The ſuperior courts at Weſtminſter, having a ſuper. 
mtendency over all inferior courts, may, in all caſes a 
innovation, &c. award a prohibition : in this the port 
of the King's Bench has never been doubted. F. N.;. 


53. 4Inft, 71, 


Alfo the court of Chancery may award a prohibition, 
which may ifſue as well in vacation as in term tine; 
but fuch writ is returnable into B. R. or C. B. Bn, 
Proh. pl. 6. 4 Inſt. 81. Will. Rep. 43. 


As the common law courts are not always open, if 


one is ſued in an inferior court for a matter out of th: Þ 
juriſdiction, the defendant, if it happen in vacation tins mov 
when only the Chancery is open, may move that court our 
for a prohibition : but then it muſt appear by cath made 
that the fact did arife out of the juriſdiction, and thu 8 
the deſendant tendered a foreign plea, which was f. J. R 
ſuſed; and if a prohibition has been granted out of tn f 
Chancery improvide, or without theſe circumſtances at ridge 
tending it, the court will grant a /uper/edeas thereto, ot S; 
Will. Rep. 426. pl. 135. 1 
As the juriſdiction of the court of Common Plezs "x de 
' ſounded on original zvrits out of Chancery, it was for datt 
merly doubted whether it could, without count or fle ke, Q 
depending therein, award a prohibition : but it has ben — 
determined by the unanimous ſenſe of all the jug, ng 
that this court may, upon a ſuggeſtion, grant protibs % o 
tions, to keep as well temperal as eccleſrafticol cout b 
within their bounds and juriſdictions; and that without grante 
any original writ or plea depending: the common h kþ 
being in theſe caſes a prohibition of itſelf, and ſtanding 4 
inſtead of an l Bro. Proh. pl. 6. Noy, 133 ; " 
12 Co. 58. 108. 4 Inſt. 99. 2 Brownl. 17. Vaughah 2 
157: cauſe 
The grand ſeſſions in Wales may alſo ſend a probs No 


Of grand ſeſ- 
ſions in Wales. 


bition, and write to the ſpiritual courts there, as well 
as the courts here may. Sid. 92. Sed vide Cro. Car. 3c. 
Jones, 330. Vaugh. 411. h 


Sec. V.] 
In B. R. and C. B. this difference hath been made; Difference in 
hatin B. R. a probibition may be awarded upon a bare this reſpect be- 
ſumiſe without any ſuggeſtion on record; but that for C. ;. 

a prohibition out of C. B. there muſt be a ſuggeſtion on Of the ſuggeſ- 
cord; and therefore the latter is conſidered as the tien in C. B. 
rvit of the party, and in which he may be nonſuited, 
ind is not diſcontinued by the demiſe of the king; but 
de former is only in nature of a commiſſion prohibi- 
tory, which is diſcontinued by the demiſe of the king. 
Noy, 77- Palm. 442. Latch. 114. But if an attach- 
ment iſſues upon ſuch prohibition, or the party puts in 
il, then it becomes a private ſuit, not diſcontinued by 
the demiſe of the king; and after ſuch proceeding the 
party may be nonſuit, but not before. Palm. 423. 


Latch, 114. 


But per Holt, ch. juſt. B. R. a prohibition cannot be and in B. R. 
moved for, if it be inſiſted, till the ſuggeſtion be entered 
on record, Salk. 136. | 


80, for want of a ſuggeſtion on record, the court of 
B. R. diſcharged the rule to ſhew cauſe why a prohibi- 
tun ſhould not be awarded. Hawkins, aſſignee of Woeld- 
ridge, a bankrupt, againſt Blaguire and others, aſſignees 
of Sampſon, Hil. 20 Geo. 3. 


lt hath been ſaid, that the granting a prohibition is Granting pro- 


tat the awarding a prohibition is a matter diſererionar,, 
ie. that from the circumſtances of the caſe, the ſuperior 

courts are at liberty to exerciſe a legal diſcretion herein, 

but not an arbitrary one in reſuſing prohibitions, where 

n ſuch like caſes they have been granted, or where by 

de laws and ſtatutes of the realm they ought to be 

panted, Salk. 33. pl. 6. Ld. Raym. 220. 578. 586. 


lt hath been determined in the houſe of lords, that of the writ of 
wo writ of error will lie upon the refuſal of a prohibi- error thereon. 
uon; but when a conſultation is awarded, it is with an 
eo onfideraturn eft, and then a writ of error will lie, be- 
cauſe there is a judgment, Ld. Raym. 545. Salk. 136. 


No prohibition can be had, unleſs the party is in There muſt be 


by ſome ſuit actually depending; and therefore — depending 


a pro- hibition: 
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tween B. R. and 


a debits fuſtitiæ; but the better opinion ſeems to be, Þibition is di- 
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- extra-judicially; ceedings a matter be ſtated which is out of the Juriſdie. 


er againſt the Or where matters triable at common law ariſe inci 


-  femtence. may be awarded, and is grantable as 4vell after as hm 


-. aſter ſentence, 


"5 PROHIBITION. fc. W 


a2 prtohibition cannot be granted before a libel, 
pearance to a ſuit below, Salk. 35. Pl. 8. March, 1. 
25 · 3 for a prohibition quia timet does not lie. Allen, . 


380, where the ſubject of a ſuit in an inferior cout 
Sens to UF wickin the juriſdiction of that court, though in — 


a tion, yet unleſs the court is going on to try ſuch matter, 
. = prohibition will not lie. Duteng clerk v. Dobſon, 1 H. 
| Blac. 100. 4%; 


rules of law. dentally in a cauſe, and the ecglefiaſtical court has juri. 
diction in the principal point, the court will not graute 
+ prohibition to ſtay trial unleſs they proceed to try cu. 
/ trary tothe courſe of the common law. Full v. Hutcha, 
; 3 1. Qawo ge :: * "Pf, 


7 *k clearly agreed, that in all caſes where it a 
tion may be upon the face of the libel, that the admiralty i hi 
— fitual court, &c. have not a juriſdiction, a prohibition 


| ſentence; for the ſuperior courts are to take care that the 

= inferior courts keep within their due bounds. 2 Inſt. 602 
2 Roll. Abr. 318. Noy, 137. Sid. 65. Cro. Eliz. 511, 

Moor, 462. 907. Carth. 463. Skin. 299. pl. 2. But 

after ſentence a prohibition ſhall not go, unleſs the wat 

of juriſdiction in the court below appears upon the face 

of the proceedings. Burr. Rep. 2036. 2040. Lemany, 

_ Gauty, 3 D. & E. Blaguire v. Hatokins, Doug. 378. 


In aſeofa Where a modus is pleaded in an eccleſiaſtical cour, 
W a prohibition may be granted any time before final ſer- 
tence. Darby v. Cozens, 1 D. & E. 552. 


or if the court If the ſpiritual court hath cognizance of part of the 

pc hers be wo charge only and not the reſt, the court after ſentence 

in part, below will not grant a prohibition, Carflake v. Maple 
—deram, 2D. & E. 473. 


Wot granted And although a prohibition lies after 2 _ 
it appears on the face of the proceedings that the ec 
— * ſiaſtical court hath no cognizance of the cauſe; jet ia 

otherwiſe, if there be >. 5g defect of trial. 2 
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wv) PROHIBITION. | 43k. 
the plaintiff has grounded his libel on a cuſtom, he ſhall 


2 not, after it is found againſt him, obtain a prohibition. 
56, Full v. Hutchins, Cow. 422. 4 81 1 
ts 80 that in ſuch caſe the party muft apply before ſen- by 
"AY tence ; for if he ſubmits to trial he is afterwards too "0g 
= Lo : | | 1 
(er 1 | | | 1198 
UH. A prohibition will be granted to a court of appeal, When granted * 
| where it appears that they have no juriſdiction over the to a court H | F 
ſobject matter, even after they have remitted: the (uit to PP 14 
th the court below, and awarded colts againſt the appellant, | , i 1 
fl. 1nd though the party applying for a prohibition appealed = . 


to that court. Darby v. Cozens, 1 D. & E. 552. 
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B. Of the Suggeſtion ſor a Prohibition. 5. 


the party to file a ſuggeſtion in court, ſtating the pro- Wh. 
ceedings that have been had in the court below, and 

then 'uggeſting the reaſon why he prays the prohibi- 

wn; and upon this the court grants a rule to ſhew 

cauſe why a prohibition ſhould not iſſue; and if upon proceedings 
ſhewing cauſe it appears to the court that the ſurmiſe is threes. 
not true, or not clearly ſuthcient to ground the prohi-— 

dition upon, _ will deny it; otherwiſe they will 


| wo pL 

"Na 

n Where the court has a natural juriſdiction of the When party 1 
(pi- thing, but is reſtrained by ſome ſtatute, as by 23 Hen, 8. muſt apply. | 9 
00 for not citing out of the dioceſe, there the party muſt EY 
fore come before ſentence; for after pleading and admitting 4 
the the juriſdiction of the court below, it would be hard 1 
07 and inconvenient to grant a prohibition. Jide the au- Bye: 
71 thorities anten, and Cro. Car. 97. 2 Shaw. 145. pl. 153. 5 4 
But 155, Kc. 2 Salk. 543. pl. 1. Ld. Raym. 27. Salk. 30. | 1 
'ant Carth. 33. | - FF 
11. When a prohibition is moved for, the method is for Suggeſtivn,- Pte M 
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b. make the rule abſolute for a prohibition ; or if the mat» 
ter be doubtful, they will order the party to declare. 
14.60 | 
here | | ; 
cCle- The court will not grant a prohibition the laſt day of 
* term, but on motion a rule may be obtained to ſtay pro- 


8 till the enſuing term. Latch. 7. 2 Rol. Rep. 


The 


has - PROHIBITION. (Ch. xvm 


The form of a ſuggeſtion for a prohibiti 
bailiff of a borough, to vrohibithim'from holds a 
in a matter ariſing extra juriſdictionem. oF 


The ſuggeſtion for a prohibition i ' 
. Sgeſtion for a prohibition is to the following 


Form of fug- « Great Britain. Be it remembered, that on 
geſtion for pro- © next after fifteen days of Saint Martin, in this fame 
. cc term, before the lord the king at Weſtminſter, come; 
prohibit him . A. B. in his proper perſon, and giveth the court d 
from holding © our lord the king here to underſtand, that where 
—_—— Meer © by a certain act of parliament, made at a parliament 
jurifdiQion. « holden at Weſtminſter the twenty-fifth day of April, 
“ in the third year of the reign of the late king Edward 
„the Firſt, it was (amongſt other things) ordained and 
« eſtabliſhed by the authority of the ſame parliament, 
Of great men and their bailiffs, and other (the king's 
&* officers only excepted, unto whom eſpecial authority 
« is given) which at the complaint of ſome, or by their 
% own authority, attack others paſſing through thei 
« juriſdiction with their goods, compelling them to 
« anſwer afore them upon contracts, covenants and 
© treſpaſſes, done out of their power and their juriſdic 
« tions, where indeed they hold nothing of them, nor 
« within the franchiſe, where their power is, in preju- 
«« dice of the king and his crown, and to the damage 
© of the people; it is provided, That none from thence- 


« forth ſo do; and if any do, he ſhall pay to him, that & me 
« by this occcaſion ſhall be attached, his damage double, a of ; 
« and ſhall be grievouſly amerced to the king, as by a juri 
&« the ſtatute (amongſt other things) it more fully ap- « pari 
« pears: nevertheleſs, one C. D. not ignorant of the « not 

«© premiſes, but contriving and intending the faid A. in t 
« againſt the form of the ſtatute, unjuſtly to vex, q- « ſaid 

&« preſs, and weary, and to draw him into plea in the 4 with 
« court of our lord the king, of record, of the borough « And 
« of Bridgenorth, in the county of Salop, held in the « or ar 
&« ſaid borough, before the bailiff of the ſaid bo- 4 plea; 
„ rough, in a certain action which had ariſen and ac- « 24 af; 
« crued out of the juriſdiction of that court; and allo 1 tion c 
« the common law of the realm (to every ſubject of = nue 
« right due) to derogate from and abridge, and the duc lig, 
« courſe of law to ſubvert, and the iſſues and profits 4 or qu 
« which to the ſaid lord the preſent king thereof might " tion, 
« happen, and which to his royal crown eſpecially be. BU the e 


60 longeth 


wy) PROHIBITION. 


« longeth to diminiſh, in the ſaid court of our ſaid lord 
« the preſent king, of record there, held on 
« in the thirty-fifth year of the reign of the lord the 
« preſent king, before the bailiffs of the ſaid borough, 
« according to the cuſtom of the ſaid borough, from 
« time whereof the memory of man is not to the 
« contrary, uſed and approved, levied his certain plaint 
« againſt the ſaid A. in a certain plea of treſpaſs upon 
« the caſe, to the damage of the ſaid C. D. of fifty 
« pounds, and the faid C. D. by pretence of the plaint 
« aforeſaid, in form aforeſaid levied and affirmed, then 
u and there cauſed and procured him the ſaid A. 
« paſſing within the juriſdiction of that court, to be at- 
« tached and arreſted, and compelled the faid A. to 
« appear in the ſaid court, and the ſaid A. of and upon 
« the premiſes unjuſtly conſtrained to anſwer, And 
« thereupon in the ſame court, held on the day 
« of in the thirty-fifth year of the reign afore- 
« ſaid before the ſaid bailiffs of the ſaid borough, the 
4 ſaid C. D. upon his aforeſaid plaint did declare 
« 2gainſt the ſaid A. in manner and form following z 
« that is to ſay, C. D. complains againſt A. B. (here 
a inſert the declaration) &c. which ſaid plaint now re- 
© mains in the ſaid court depending and undetermined, 
© and there in the ſaid court is proſecuted by the ſaid 
C. Whereas, in truth and in fact, the aforeſaid 
* cauſe of action in the ſaid plaint and declaration 
4 mentioned, aroſe and accrued to the ſaid C. D. out 
* of the ſaid borough of Bridgenorth, and out of the 
« juriſdiction of that court z that is to ſay, at the 
* pariſh of in the ſaid county of Salop, and 
* not within the ſaid borough of Bridgenorth, or with- 
* in the juriſdiction of that court. And whereas the 
* laid A. holds nothing of them the ſaid bailiffs, or 
„within the franchiſe or juriſdiction of that court. 
And whereas in fact the bailiffs of the ſaid borough, 
or an of them, never had, or hath power to hold the 
* plea aforeſaid, nor to hear and determine the ſaid plea 
" 28 oreſaid, arifing and accruing out of the juriſdic- 
on of the ſaid court, by the laws of this realm, nor by 
* virtue of any letters-patent of the ſaid lord the preſent 
i king, nor any of his progenitors or predeceſſors, kings 
| 7 queens of this realm, nor by any title of preſcrip- 
* from 3 the memory of man is not 
on ed and 2 ed, or any otherwiſe 
Val, | apa 
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80 
« howſoever; © And although the ſaid A. all and ſingular 
« the matters and things by him above ſuggeſted, hatj pa 
« pleaded in his diſcharge in the aforeſaid court * hefge th 
cc the aforeſaid bailiff of the ſaid borough, and there | 
6 offered to verify and prove the ſame by undeniable a 
6& teſtimony and proof; nevertheleſs, the bailiffs of the 1 
« borough aforeſaid, the aforeſaid plea and allegation of 41 
ic the ſaid A. there to receive or admit altogether refuſed, Fe 
c and threatened to give judgment in the ſaid court, in af 
« the ſaid action, againſt the ſaid A. in contempt of « 
4 our lord the preſent king, and to the great damage "_ 
<< of the ſaid A. and contrafy to the law of this realm, 45 
ec and alſo againſt the form of the ſtatute aforeſaid; @ re 
c and this the ſaid A. is ready to verify: whereupon the a 
& ſaid A, humbly imploring the aid and munificence 1b 
c of the court of our lord the preſent king, prays 10 
« ſpeedy remedy, and a writ of our lord the preſent 1 0 
& king of prohibition to be directed to the ſaid bailif «A 
« of No ſaid borough, and other competent judges in « fli 
« that behalf; and alſo to the ſaid C. his counſellors, 4 di 
« attornies, and ſolicitors, in this behalf whomſoerer, # an 
- & to prohibit them and every of them, that they, or a « of 
tc of them, in the ſaid plea of treſpaſs, in any manner « 400 
« touching the ſame in the ſaid court, before the ſaid 172 
4 bailiffs of the {aid borough, or any of them, to pro- « far 
ic ceed ſhould not preſume, nor any further in that be- «nh 
ic half ſhould attempt, which to the further derogation the 
& of the crown of his preſent majeſty, or to the con- « ma 
«« tempt of the law, or the loſs or prejudice of the «tor 
« ſaid A. might in any wiſe turn, on pain of incurniy a gut 
c the puniſhment due to violators of the law of tüv 
tc realm; but from all further proſecution againſt be 
4 ſaid A. in the ſaid court, before the bailiffs of the — 
« ſaid borough, or any of them, ſhould utterly dei, A f 
« and each and every of them ſhould deſiſt; and it " 2nd 
* granted to him,” &c. Hs 
K « 
The form of a ſuggeſtion for a prohibition to 2 then 
ecelgfſtica! court on a libel there by a vicar againk he 
5 | iu tf 
» „ WI . TT is, but only ian «] 
the Akadem. N wah» . fe his plea diſallowed, ow 0 by 
he can be entitled to a prohibition. But where there is a Hat * 0 | 
difionis, the party has no occaſion to plead it below before MoU fully 
prohibition. Therefore in the above precedent given of a ſug} " ten 
there was no occaſion for that part of it, ; ö 


pariſhione 


ge. V.) PROHIBITION. 


,uſhioner for ſubtraQtion of tithes, ſetting forth that 
there is a modus in the ſaid pariſh, &c. 


« England. Be it remembered, that on 
« next after days from the day of Eaſter, in 
« this fame term, before our lord the king, at Weſt- 
« minſter, comes A. B. by his attoney, and 
« gives the court here to underſtand and be informed, 
a that whereas all and all manner of pleas, of and con- 
« cerning any preſcriptions and cuſtoms whatſoever 
« within this realm, and the cognizance of ſuch pleas, 
« helong and appertain to the ſaid lord the king, and his 
« royal crown, and to the common law, and in the 
« courts of our ſaid lord the king, of record, ought and 
« hare always been accuſtomed to be tried and diſ- 
« cuſſed, and not in any ecclefiaftical court. And 
u whereas on the 1ſt day of January 1795, the ſaid 
« A. B. was, and from thence hitherto hath been, and 
« ſtill is, ſeiſed in his demeſne as of fee, of and in 
« divers, to wit, thirty, acres of meadow, ſituate, lying 
amd being within the pariſh of in the county 


S800 sS 5 S. & & à > K 


d; 


a "f and within the bounds, limits, and tithe- * 
Iner ale places thereof; and during the time aforeſaid, 
ſaid " was poſſeſſed of divers cows and calves, within the 
pro- *{ad pariſh, and the bounds, limits, and titheable 
be. © places thereof. And whereas within the ſaid pariſh 
tion 


" there are, and from time whereof the memory of 
* man is not to the contrary, have been, certain cuſ- 
* toms and modes of tithing, that is to ſay, one certain 


* nevertheleſs, one C. D. clerk, vicar of the pariſh of 
4 aforeſaid, not ignorant of the premiſes, but 
* contriving unduly to aggrieve and oppreſs the ſaid 
A. B. againſt the due courſe of the law of this realm, 
umd to draw the cognizance of a plea which _ 
"to our lord the king's temporal courts, and ought , 
W © there to be tried, diſcuſſed, and determined, to an- 
* other trial, on the day of 1795, drew 
*the ſaid A. B. into a plea, and cauſed him to appear 
in the court Chriſtian, before the right worſhiptul 
JC. maſter of arts, vicar general, and principal of 
* epiſcopal or conſiſtorial court of law 
"Ally conſtituted, his ſurrogate, or ſome other com- 
— judge in that behalf, by craftily and ſubtilly 
Welling againſt the ſaid A. in the ſaid court Chriſtian 
Ff 2 « —Firſt, 


* cuſtom, &c. [inſerting the cuſtomt and moduſes, c.]; 
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Form of ſug- 
geſtion for pro- 
ibition to an 
eccleſiaſtical 
court, in a mate. 
ter of tithes, 
where there is a 
modus ſet up. 
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In what caſes 
courts will 
grant prohibi- 
tion in matters 
oi tithes. 


PROHIBITION. [Ch. XVIII. 
© Firſt, that in the year, &p. [ fate the libel); and 


« although the ſaid A. hath alleged and pleaded all and [ 
ce ſingular the matters above ſuggeſted and alleged in 5 
_ « the ſaid court Chriſtian, in his diſcharge of and from 
the tithes, &c. and offered to prove the ſame C 
« indiſputable evidence; 2 the aforeſaid ſpiritua | 
« judges have altogether refuſed, and till do refuſe, to 
« admit or receive the ſame plea, allegation, or procl, 
« and endeavour with all their might to compel the | 
44 ſaid A. to pay the ſaid monies in the aforeſaid lib 5 
« ſpecified, and daily threaten to condemn the faid 4, y 
ic of and upon the premiſes, in contempt of our (aid lord 4 
te the king and his laws, to the great damage and injury % 
tc of the ſaid A. and againſt the courſe of the law of * 
« this realm, and the cuſtoms and preſcriptions afore. * 
« ſaid; all which ſaid premiſes the ſaid A. is ready to * 
& verify and prove, as the court of our lord the king 1 
« here ſhall direct; wherefore the ſaid A. imploring the 11 
« aid and aſſiſtance of this court here, prays relief, and 1 
& his majeſty's writ of prohibition to be directed to the 4 
& ſaid oſſicial principal of the epiſcopal conſiſtorial coun E 
cc of aforeſaid, his ſurrogate, or other com- , 
cc petent judge in this behalf, to prohibit them and ere g : 
& of them, that neither they nor any of them do ay 1 
c further hold pleas in the faid ſpiritual court, before ** 
te them or any of them, touching the premiſes alore « 
&« ſaid, or any part thereof,” &c. « | 
| R «K + 
For other forms, reſpecting other matters, fee the 3 . 
books of entries. « hi 
« 
From various books and reports, the force, effect, and 5 2 
validity of agreements for tithet, whether fuch agree 1 4] 
ments are by indenture or parol, yon to be a wet « th 
unſettled point. And it is ſaid to be the conſtant price 
tice of the courts at Weſtminſter, not to grant pro - , 
tions upon the ſuggeſtions of ſuch agreements, but u hel 
leave it to the ſpiritual court to determine: and i lthes 
party thinks himſelf there aggrieved, he may appel ſatut 
And this ſeems to hold ſtill, as to ſuch pare! leaſes und 1 
the term of three years; for 5 oy be _ — 
| „ then by the fat. of frauds and perjurits, - A 
_ to Ro 2 of leaſes at will; and fra 
under three years, yet by that ſtatute there muſt be un. 


yearly reſerved two-thirds, at leaſt, of the "= 


nn . 5.” 
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value of the thing demiſed. Comp. Incumb. 
3397 


ol plbving the Suggeſtion, and entering ſuch &. 
N Proof according to 2 & 3 Edw. 6, | 


If the ſuggeſtion for a prohibition is to ſtop a ſuit 
commenced in the eccleſiaſtical court for ſubtraction of 
tubes or other ecclefraſtical dues, the 14 ſect. of the 2 & 3 
Fw, 6. c. 13. requires, "That if any party do ſue for Statute 2 & 4 
« any prohibition in any of the king's courts, that then _ 6. requir= 
« the ſame party, before any prohibition ſhall be granted — ey 
« to him or them, ſhall bring and deliver to the hands caſes of ſubtrac- 
« of ſome of the juſtices or judges of the ſame court d ot tithes, 
« where ſuch party demandeth the prohibition, the 
« yery true copy of. the libel depegding in the eccle- 
« ſaſtical court, concerning the matter whereupon the 
« party demandeth the prohibition, ſubſcribed or marked 


with the hand of the ſame party; and under the 


« copy of the ſaid libel ſhall be written the ſuggeſtion, 
« wherefore the party ſo demandeth the ſaid prohibi- 
« tion: and in cal the ſaid ſuggeſtion, by t2v0 honeft and 
« ſufficient 1 at the leaſt, be not proved true in the 
court where the prohibition ſhall be ſo granted, within 
« bx months next following after the ſaid prohibition 
« ſhall be ſo ted and awarded, that then the party 
« that is letted or hindered of his or their ſuit in the 
« eccleſiaſtical court by ſuch prohibition, ſhall, upon 
* his or their requeſt and ſuit, without delay, have a 
* conſultation granted in the ſame caſe in the court 
* where the ſaid prohibition was granted; and ſhall 
* alſo recover double cofts and damages againſt the party 
* that ſo purſued the ſaid prohibition,” &c. 


As this ſtatute refers to the ſtatutes 27 & 32 Hen. 8. ConftruQion of 
which extends to tithes and offerings generally, all ſuch — 
lithes and church duties as are mentioned in thoſe 
lautes are as much within this act as if enumerated. 
laſt. 662. Comp. Incumb. 600. Dyer, 170. b. 


And therefore it extends to prohibitions to ſuits for To what it ex- 


* tithes as well as great. Yelv, 102. Ld, Raym. 


Ff z | 80, 


340. Vide Bac. Abr. 3 vol. 336, &c. E 
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PROHIBITION. (ch. xy 


$ 

So, a 2 of a modus decimandi ought to he 
proved within fx mgzuhs, being within this act. Ny, - 
148. Yelv. 104. V 0 
So, where the party ſuggeſted, that he was to pay ſo 
much upon an arbitrament, being the ſame as a mh. " 

decimandi. Roll. Rep. 55. | 

But there needs no proof of the ſuggeſtion where the & 
ſuit is for tithes contrary to common right, or where the fl 
contract of the party is ſuggeſted. Yelv. 104. 11g, f 
2 Leon. 29. Hetl. 145. 2 Keb. 134. Lit. Rep. 29). 3 
: | ſpi 
How ſuggeſtion The ſuggeſtion need not be proved ſtrictly; proof . 
1 hearſay is ſufficient. Palm. 397. Or that 1 bon 
common fame. Noy, 28. Nor with preciſe certai of 
as to all its circumſtances; but that if it be proved _ 
in ſubſtance, or in ſuch a manner as to ſhew that 12 


By what wit- 
veſſes. 


of the cauſe. Caſ. in C. B. 158. 


the eccleſiaſtical court hath not juriſdiction, it is ſuf. 
ficient. 


And the ſuggeſtion may be proved by perſons, 2. 
though ſuch perſons at the trial may nor be able and 
„ witneſſes. Sharp v. Hobarts, Mich. 27 Car, 2. 

B. g 


If a ſuggeſtion conſiſts of two parts, one witneſs to 
one part, and another to the other part, it is ſufficient, 
Vent. 107. 


If the party is ordered to declare in probibition, the 
roof of the 2 need not be within fix months, 
— the proof in ſuch caſe is to be made at the trul 


The fix months in this caſe is according to the calendar, 
and not /unar months, for this is a computation which 
concerns the church. Hob. 179. 2 Mod. 58. Lit 
Rep. 19. And the ſ months commence from the % 
of the writ of prohibition, not from the time of the rule 
for awarding it. 2 Ld. Raym. 1172. 2 Salk. 554 
pl. 20. 656. pl. 2. e 


And if the ſurmiſe be proved before one of the judges 
within the fix months, it is ſufficient, although it is 70" 


recorded 


Sec. V.] PROHIBITION, 439 


recorded till after the ſix months by the court. Noy, 30. 
But it muſt be entered in the office. 2 Show. 308. 


And proof which is not ſufficient, may be ſupplied Proof may be 
with better within the ſix months. Lit. Rep. 155. amended. 


The plaintiff had obtained a rule to ſhew cauſe why How the fix 
a conſultation ſhould not go, for want of the plaintiff's — * ny 
proving his ſuggeſtion with the fx mouths, and why the IM 
plaintiff ſhould not pay double coſts. Upon cauſe ſhewn 
it appeared, that the declaration had been, by rule, or- 
dered to be made agreeable to the proceedings in the 
ſpiritual court, and thereupon a prohibition to ifſue. 
And the court being of opinion, that the time for prov- 
ing the ſuggeſtion ought to be computed from the time 
of the amendment, and not farther back, the fix months 
were not expired. So the rule was diſcharged. Barnes, 


428, | 


A writ of prohibition had been granted on motion, and Of the coſts on 
plaintiffs not — ag their ſuggeſtion according = — ; 
to the ſtatute 2 & 3 Edw. 6. to be true within fix months 
—It was moved, that a writ of conſultation might be 
awarded for defendant, plaintiffs not proving their ſug- 
geſtion to be true within the limited time; and that 
plaintiffs might, according to the direction of the ſtatute, 
pay defendant double cofts. It was doubted, whether 
plaintiffs, being adminiſtrators, ought to pay coſts, But 
the court ſeemed to think, that defendant was intitled 
of courſe to a writ of conſultation. Sed Cur advis' as to 


both points, Barnes, 130. 


| When the party has proved his ſuggeſtion before a Of entering the 
Judge, according to the 14th ſect. of the 2 & 3 of Edw. 6. — 
13. an entry of ſuch proof muſt be drawn out in 

order to be entered of record in court, which is to be 

done in the following manner, aſter the ſuggeſtion and 

the award of the writ of prohibition. 


Ard the writ of the prohibition of the lord the 
© Ling is granted to him,” &c. 


“ Afterwards, that is to ſay, on the day of Form of entry. 
in the twentieth year of the reign of our ſove · 
„ reign lord George the Third, of Great Britain, 
Ff4 “ France, 
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all and every matter and thing contained in the ſame 


* form following, that is to ſay, the ſaid O. P. for him. 


„ king of the bench, here to be enrolled of record. 


| made on application for a Probibition, to ſupport the ſug- 


PROHIBITION. fc. xu 


France, and Ireland king, defender of the faith, kr. 
( at in the county of before (the Jud 

* comes the ſaid A. B. in his proper perſon, and to ye. 
i rify, teſtify, and prove his ſuggeſtion aforeſaid, aud 


« ſuggeſtion on the part of the ſaid A. B. to be proved, 
4 produceth three good, lawful, and ſufficient witn 

« to wit, O. P. of in the county aforeſaid, hu. 
© bandman, and aged about twenty-four years, or there, 
© abouts; Q. R. of the ſame place, labourer, age 
« ſixty years or thereabouts ; and 5. T. of the pariſh of 
40 in the ſaid county, farmer, aged forty year 
„and upwards, before the ſaid juſtice at afore. 
“ ſaid, according to the form of the ſtatute in ſuch cafe 
«© made and provided: which ſaid witneſſes ſo as afore. 
% faid produced by the ſaid A. B. being then and there 
« {worn upon the holy Evangeliſts, to depoſe the truth 
& of and upon the premiſes ſpecified in the aforeſaid 
« ſuggeſtion, ſay and depoſe, and each of them (ere. 
&« rally upon his oath ſaith and depoſeth in manner and 


«« ſelf, upon his oath ſaith and depoſeth, that, &c 
« [Here enter the proof of what he ſwears.) And the 
« ſaid Q. R. for himſelf upon his ſaid oath faith and de. 
« poſeth, that, &c. [Enter what he ſwears to.] And 
« the ſaid O. P. and Q. R. for themſelves ſererally 
«© upon their ſaid oath ſay and depoſe, that, &c. [Enter 
« what they both ſwear to.] And the ſaid 8. T. for 
« himſelf, upon his ſaid oath, faith and depoſeth, that, 
«© Kc. [The part he ſwears to.] Which ſaid depoſ- 
« tions taken before the ſaid [the name of the judge}, 
« in form aforeſaid, the ſaid juſtice afterwards, to wit, 
« in Michaelmas term, in the nineteenth year of the 
« reign of our ſaid lord the now king, delivered by his 
& own proper hands, into the court of our faid lord the 


« Sworn the day of . 
« in the year of our Lord, 1795. By me 

D. Of verifying the Suggeſtion by Affidavit. 

In ſome caſes the courts require an affidavit to be 


* 


[Cn 
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* 


an. Per Holt Ch. Juſt. B. R. in v. Lie wellin, When affdavit 
14 W. z. the biſhop of St. David's caſe. Where the na J für 
matter ſuggeſted for a prohibition appears upon the face geſuon does not 
of the libel, we never inſiſt upon an affidavit 3 but un- per on libel; 
|els it appear upon the face of the libel, or if you move = 
for a prohibition as to more than appears upon the face 

of the libel, to be out of their juriſdiction, you ought to 

Le an affidavit of the truth of your ſuggeſtion. Salk. \ 


549. pl. 3- Eaton v. Burton, Cow. 330. 


Upon motion for a prohibition, there muſt be an af- or to verify the 
bunt that the matter ſuggeſted to have been pleaded nu of plea 
waspleaded below in the ſpiritual court, and diſallowed; — 
vide Ld. Raym. 1211. for otherwiſe, any one might 
come and ſuggeſt a falſe fact, and ſo ouſt the ſpiritual 


In Hynes v. Thompſon (mentioned by Aſton Juſt. in 
Buggin v. Bennet, Burr. 4 pt. 2039, 2040.), Lord Ch. Juſt, - 
Lee laid down the rule to be, That if you move for a a 
« prohibition upon any thing not appearing upon the 
* face of the proceedings, you ought to have an aſfida- 
it of the truth of the ſuggeſtion.” And he cited | 6 
Grdfrey v. Llewellin, 2 Salk. 549. in point; and 2 Salk. 
651, pl. 13. where Holt Ch, Juſt. laid down the law to 
be, © That wherever the matter which you ſuggeſt for latter foreign 
* 2 prohibition is foreign to the libel, you muſt plead to the libel muſt 
* it below, before you can have a prohibition; other- ns qpcan>. 
* wiſe, where the cauſe of prohibition appears won 
* libel.” And Lord Ch. Juſt. Lee ſaid, in that caſe of 
liner v. Thompſon, that he thought it muſt either be 
pleaded © that there was ſuch a cuſtom,” or an da- 
w of it. And Mr. Juſt, Chapple hinted, that prohibi- 
tions had been too eaſily granted; and was of opinion, 
_ there ought to have been an affidavit to verify the 


| In Driver v. Colgate (mentioned alſo by Afton Juſt, 
in the ſame caſe of Buggin v. Bennet, Burr. 4 pt. 2039, 
2040.), the court held, that there was no necellity 
o plead it below, in caſes of prohibition for 
ſpoken where they are by the cuſtom actionable, 28 

is in caſe of a prohibition or ſuggeſtion of a 

Tor in the former caſe, they cannot go on if Exception ts * 
de ſuggeſtion be true; but in the latter of a modus — 2 
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442 PROHIBITION. (Ch, xm 


the modus be admitted in the ſpiritual court, they may 
on, becauſe the juriſdiction continues. 0 


Which holds in In all other cafes the court laid down a general nie 
all other caſes. dc that the matter muſt either be pleaded below, a 
« rified by affidavit.” Vide Burr. Rep. 4 Pt. 2040, 


Of the affidavit As in caſe for a prohibition to the conſiſtory coun 
to verify — London, in a cauſe for calling a woman er in 
—— London, there muſt be an affidavit of the cinem, and ili 
5 that the words were ſpoken there. Theyer v. Eaftuid 
Burr. 4 pt. 2032. | | 


Conſequenceif In C. B. on ſhewing cauſe why a prohibition 

no afndavit. not be granted, it was objeQed, that no — 
filed, whereby the libel whereupon the plaintiff int 
moved, appeared to be a true copy. Per Cur. The 
objeCtion is good. Rule diſcharged, Faglesfield v. 4x 
derſon, Barnes, 427. 


| 
How gon" On a rule to ſhew cauſe why an attachment ſhould un i 
—_— granted againſt the mayor of Marlborough, for f 1 
annexed. fuſing to accept the defendant's plea in his court, it vu 2 
held not to be ſufficient for a defendant in a court beo 4 
to bring his plea into court, and offer to make oath df * 
the truth of it; but that he muſt tender his plea with a | 
afhdavit annexed of the truth thereof and that this mul by 

be done before a general imparlance; but that he might ; 
have prayed a ſpecial imparlance, and then have come to 4 
the next court and pleaded. It was alſo held, that the W 
proper way of proceeding was not by attachment, but Fn 
that a prohibition ſhould have been moved for; and 7 
the rule for an attachment was diſcharged. Yaz, 5 
Cull, B. R. Hil. 12 Geo. 2. 1 
E. E. Of granting the Prohibition. * 
i ny 
Prohibition Prohibitions are granted either abſolutely, or bc qu | 
— only till ſuch an act be done. The firſt of det is per- 9 
uſgue. emptory, and ties up the inferior juriſdiction till a c. | 
. fultation is awarded; the ſecond is ip/o fads diſcharged mr: 
— upon complying with the act, and that without apy ur ber 
Re 


of conſultation, a Mod. 308. When 


vl) PROHIBITION. 


When a prohibition -is moved for becauſe a copy of 
de libel is denied, the court requires that oath ſhould 
de made of the denial, and the prohibition is only 
quau/que the copy be delivered. Vent. 252. 2 Salk. 553. 


pl. 19. 


The ſtat. 2 Hen. 5. ſtat. 1. c. 3. requires a copy of 
the libel in the eccleſiaſtical court. to be given to the 
rty ſued there. But as this ſtatute extends only to the 
acclefiaftical courts, a prohibition was denied to be granted 


to the admiralty court, upon a ſuggeſtion that they re- 
fuſed to give the party ſued there a copy of the libel. 


Id. Raym. 442. 


A prohibition quouſque they give a copy of the libel, if 
it be granted 3 any libel exhibited, does not bind 
them from exhibiting any libel ; but after, they ſhall not 
proceed till they give a copy of it. 6 Mod. 308, 


It was formerly held by all the judges, that when 
there was a proceeding ex officio in the eccleſiaſtical 
court, they were not bound to give the party a copy of 
the articles : but the law is otherwiſe ; for in ſuch caſes, 
if they refuſe to give a copy of the articles, a prohibi- 
tion ſhall go quouque they deliver it. Ld. Raym. 991. 


In C. B. a rule was made for civilians to be heard on 
both ſides in relation to a prohibition. Dr. Lee attended 
to argue againſt the prohibition ; but none would at- 
tend to argue for it, as by affidavit appeared. Per Cur. 


We ought to hear civilians on both fides, or not at all. 


Enlarge the rule; perhaps, when our opinion is known, 
a doctor may attend on the other ſide. Afterwards no 
civilian attending to argue for the prohibition, the court 
would not hear Dr. Lee againſt it. Barnes, 428. 
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A prohibition is not grantable the laſt day of term, Whether prohi. 
but on motion, a-rule may be obtained to ſtay proceed. 22 —— 
F till the enſuing term. Latch. 7. 2 Roll. Rep, 1 
450, 


| But a prohibition to an eccleſiaſtical court was 
granted the laſt day of term on motion, leave having 
teen obtained the day before, © to moye it then.” Burr. 
Rep, 4 pt. 1922, 
| F. Ob 


PROHIBITION. fc. vm 


F. F. Of declaring in Prohibition, &c, - mul 


Court generally The court ſeldom awards a prohibition upon the my. 
orders a rule tion, but generally grants a rule ni, or that the adverſe 


ig party ſhould ſhew cauſe why it ſhould not be granted [ 
Cro. El. 16. 94. 5 Mod. 247. Ld. Raym. 86, 20 mat 
Wilſ. Rep. 7. pl. 2. ord 
| tion 
- ure; Alſo in nice and difficult caſes it is uſual to dired the 
to deckre. Plaintiff to declare in probibition; Cro. El. 136, 4 Mol 
151. Lev. 125. Ld. Raym. 88.—and fo proceed u gel 
iſſue, that the merits of the cauſe may be brought be. ” 
fore them with the greater exactneſs, and the cour 1 
thereby be the better enabled to judge of the reaſons 
bleneſs of granting or refuſing the writ. Stil. Pnd. | 
Reg. 43. F. N. B. 44. | 7 
How far plan- When the court inclines to grant the motion fora 9h 
unt dectring is grohibition, the defendant has a ſort of right to nil h 
— fc. that the plaintiff ſhall declare; but where the court i. 
ſendant, clines againſt the motion, the plaintiff has no ſuch right, 
for there might be judgment by default, and the court 
be obliged to prohibit againſt their own opinion; and N 
itt ĩs no injury to the plaintiff, as he may apply to a. 1 
other court. The King v. the Biſhop of Ely, Mich, 11 
30 Geo. 2. 
So it appears, that leave to declare in prohibitian i 1 
only granted when the court inclines to prohibit; nat 1 
when it inclines to the contrary. Vide 1 Blackſ. Rep. dl. 8 
er in diſcretion The court is not obliged to give direction for ſuch de 4 
ee claration, but are abſolute ot ans of the ſufficiency or 
inſufficiency of the ſuggeſtion. Leon. 181. & 
When net ei- Nor will the court put the party to declare in prot 
reQed. bition, if they are clearly of opinion againſt granting the 6 
prohibition, — the fame application may be made U 
to the other courts, Lindo v. Rodney, Doug. G20. 
How to proceed Where the party is ordered to declare in prohibition, Y 
— = he ought not to —4 out the writ, but ſerving the other n 
—— | s fide with a rule is ſufficient; and if in that ſuit he ob- 1 


ain judgment, the judgment is ft probibitr, ho 


„ v PROHIBITION.: _ 


- FI | eat conſultatio ; therefore if the party be excom- and of the judg- 
2 — part of the writ to afſoil the *bereon- 


XVIII, 


party is not to be obeyed till after trial had. The Dean 
* and Biſhop of Wells, Mich. 25 Geo. 2. 
u cafes of tithes and fuch fort of matters where gik 


many things are in controverſy, it is very frequent to put and con- 
order the prohibition to ſtand as to part, and a conſulta- funation going 


tim to go as to the other part. to part. 
0 If the declaration in prohibition varies from the ſug- 
ed | geſtion, this is naught, and a conſultation ſhall be 
* awarded, 7 Mod. 113. Leon. 128. For the ſurmiſe 
a is as the writ. | 
ſom . 


' The declaration in prohibition is founded upon an Of the declara« 
attachment for a contempt, and therefore the declaration don in prohibi- 


in prohibition is a qui fam declaration, for it ſuppoſes a wg 

* contempt to the king in proceeding after the writ deli- 
ill rered. 12 Co. 61, But the contempt is but form, and 

ths the jury need not give any verdict about it. Stra. 482. 

yh If the jury upon an iſſue joined in a prohibition de 

and md} dicimandi, find a different modus than that alleged 

* by the plaintiff, yet the defendant ſhall not have a con- 

ſich ſultation z becauſe it appears that he ought not to ſue for 


tithes in ſpecie, there being a modus found. Vent. 32. 


The declaration ought to ſhew a place where the de- What declara- 


po {endant proceeded, after the prohibition ſerved ; other- OE 
8, viſe, the plaintiff ſhall not have judgment, though the 
mit of enquiry finds damages. 1 Vent. 348. 350. 
& Ray, 387. 2 Jones, 128. 2 Show. 145. 
* Tro perſons cannot join in the declaration, where — AN 
the cauſe of complaint is ſeveral. Cro. Car. 162. Ms 
Oi 
; the lf the libel be againſt ſeveral pariſhioners, who all in- 
nate bit upon the ſame medus, they cannot join, but muſt 
bare ſexeral prohibitions, Yel. 128. R. Raym. 425. 
ion, lf there appears cauſe for a prohibition, there ſhall — 
ther not be a conſultation, though the declaration be defec- 
WY we for want of form z as becauſe there is not the pro- 
wile 


of a deed, or letters-patent, Per Coke. 1 Rol. 3 
| A 
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446 5 PROHIBITION. {ch xm. 


After a rule given to declare in prohibition, the de. 
fendant may ſubmit and ſtay proceedings. Stra. 1149, 


Of amending The declaration in -prohibition was ordered to he 
amended by a judge, but the amendment not being 
warranted by the ſuggeſtion, or the acts of the ſpiritual 
court, the order was diſcharged. Barnes, 7. 


SEU ERTCSOC = © Oo 


Of the ĩſſue, da- Where an ifſue is joined on a declaration in prohik; 
mazesand colts. tion, if the jury find - verdict for the plaintiff, — ro 
ſhall give no more than one ſhilling damages, for it is in 

nature of an iſſue to inform the conſcience of the 

court. Carter v. Leeds, Mich. 2 Geo. 2. But after the 

laintiff has had judgment quod fret probibitic, he may 

ring his action upon the caſe, and recover the damages 


Cal 


he has ſuſtained. 14 
. of On ſhewing cauſe againſt a prohibition, the court made 8 
gag — *9 the rule abſolute, with a direction that the plaintif ibi 
coſts; ſhould declare in prohibition. He tendered a declar. tion 
tion, but the defendant refuſed it, and applied to ſtay that 
the proceedings, as being willing to ſubmit, The other take 
inſiſted he had a right to go on, and ſo get at the ct of orig 
the motion, which he could not otherwiſe have; but direc 
the court ſtayed the proceedings without coſts ; ſaying, the 
the direction to declare was in favour of the defendant, Barn 

| who might waive it. Gegge v. Jones, Stra. 1149. 
and from what [Vide the ſtatute 8 & 9 W. 3. c. 11. ſ. 3. which gives I 
ume to be coſts in prohibition upon plaintiff's obtaining judgment, plead 
—_ or any award of execution after plea pleaded or demurrer by de 
joined]; but the plaintiff can recover no coſts in probi- Inqui 
bition, unleſs he has execution after plea or demurrer, bition 
and judgment for him, but then after ſuch judgment vill 
and execution ; after plea or demurrer, the coſts ſhall be 4 thi 
taxed from the ſuggeſtion, ſo as to take in the motion, colts 
Wills v. Turner, Hil. 2 Geo. 1. C. B. 2 Crom. 273. — 

How if plaintiff It was at the defendant's inſtance made part of the 
— rule whereby a writ of prohibition was granted, that the Aft 
not proceed. Plaintiff ſhould declare in prohibition. Defendant aſter put, 
wards demanded a declaration, and threatened a nn pri ſts p 
for want thereof. Whereupon a declaration was Pre- 22 
pared: and when it was ready, he was told by defend- wy 
ant's agent that he need not deliver it; but as he had been * 2 


at the trouble and expence in. preparing it, he elner. 


— PROHIBITION, 


and called for a plea. Defendant pleaded 
a” _ the merits, but only that he did = pro- 
gerd in the ſpiritual court after the prohibition, gave a 
rule to reply, and demanded a replication. Whereupon 
aintif applied to the court, and obtained a rule for de- 
ſendant to ſhew cauſe, why he ſhould not pay the plain- 
«fs coſts of the proceedings in prohibition. Which 
rule was made abſolute. 'The court looked on the plea 
tobe a ſham nugatory plea, and not to the merits of the 
cauſe: the allegation, that defendant has proceeded con- 
tray to the prohibition, 18 and mult be put into every de- 
caration of this kind: but whether he has ſo proceeded, 
or not, is totally immaterial. The ſtat. 8 & g W. 3. 
c. 10. ſ. 3. gives coſts after plea or demurrer : but this 
is not a plea within the ſtatute. Seed v. Wolfenden, Bar. 


148. 


Since the 8 & 9 W. 3. c. 10. giving plaintiff in pro- 
hibition, obtaining judgment, or any award of execu- 
tion after plea or demurrer, his i, it has been held, 
that theſe coſts commence from the ſuggeſtion, which is 
taken to be the commencement of the ſuit, in lieu of an 
original writ in prohibition ; and if a feigned iſſue is 
directed, and found in plaintiff's favour, he ſhall have 
the coſts of that too. Palmer v. Williams, Clerk. 
Barnes, 1 30. 


The ſtat, 8 & 9 W. 3. extends only to caſes after plea 
pleaded, or demurrer joined; but if there be judgment 
by default, and the plaintiff have damages on a writ of 
Inquiry, for the contempt in proceeding after the prohi- 
hon delivered, (which is confeſſed by the default,) he 
will be entitled to coſts at the common law. However, 
$ this part of the declaration is no more than form, 


prohibition, Sir E. Bettiſon v. Dr. Hinch Mich, 
1 Geo. 1. C. 3. 4 7 


Aſter a verdict for defendant in prohibition as to 
pat, the queſtion was, whether he ſhould be allowed 
colts purſuant to the ſtatute Will. 3. or not? In guare 
medi, if defendant has judgment, a writ is awarded to 
the biſhop : in replevin, a writ of retorn. habend. and 
= ae given to the avowant, in ſome caſes, by the 

21 Hen. 8, In prohibition, by 4 Jac. 1. a conſul- 
6 a tation 


tolts are allowed only from the time of a rule for 
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From what time 


coſts commence. 


Caſes within the 


ſtatute. 


Of coſts after 


verdict. 
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other party, and upon motion it appears that there vn 


of hay, upon demurrer to the declaration in prohubiton, 


for two hundred faggots of wood, and the ſuggeſt! 
be for twenty only. Tel. 79. 


PROHTBITION. fc. vm 


tation is given, and fince the ſtat. Will. 3. coſt . 
verdict, &c. paſs __ the plaintiff. Rule oy 
ment be entered, or a conſultation as to part, and ba 
coſts. The poſtea was agreed to be altered, with reſpec 
to finding that plaintiff proceeded in the ſpiritual cour 
after the writ of prohibition delivered to him, which i; 
material. Maltam qui tam v. Acklam D al. Barnes, 138, 


G. Of the Writ of Conſultation. 


A writ of conſultation is fo called, becauſe, upon del. 
beration and conſultation had, the judges find the gn 
bition ill founded; and therefore by this writ, they r- 
turn the cauſe to its original juriſdiction, to be there de. 
termined. 


If a prohibition be granted without notice to the 


no cauſe for it, the court will grant a conſultation, with. 
out putting him to declare upon the prohibition, Cr, 
Car. 97. | | 


So, after a prohibition granted, if upon trial the mt. 
ter be found for the defendant, generally, a conſultatin 
thall go. 8 


So, if the matter found for the defendant varies in 
words, but not in ſubſtance, from the ſuggeſtion; as if 
the ſuggeſtion be, that two thirds of the tithes belong to 
the plaintiff, and the verdict is two entire parts of al 
tithes. 

Zo if there be a material. variance between the ſug- 
geſtion for a prohibition, and the libel in the ſpiritual 
court, there ought to be a conſultation; for the probib. 


tion ought to be founded upon the libel; as if the libe 
be for tithes of corn, and a modus be ſuggeſted for tithes 


a conſultation ſhall go. Yel. 79. 
So if there be a variance in quantity, as if the libel bt 


9 


* 


8 + + 2 © 


we) PROHIBITION, 


go quoad, &c. 12 Co. 44+ : 


ſentence and appeal, it cannot be afterwards uſed. Cro. 
Jac. 429. 


But a conſultation ſhall not be granted except in term. 
12 Co. 41. 


Nor by a judge, but only in court. Did. 


Nor after a declaration upon a prohibition, it ſhall 
not be granted upon motion before plea or demurrer. 


Cro. Car. 238. 


Nor ſhall a conſultation go, where a verdict is found 
for the defendant, if it appears upon the whole matter 
that the ſpiritual court has no conuſance; as if a prohi- 
bition be upon a ſuggeſtion, that all lands in A. are diſ- 


ſendant, becauſe it is found that all, except ten acres, 
are within the modus ; yet a conſultation does not go for 
ſuch miſtake in the iſſue, if the libel was not for tythes 
of the ten acres. 2 Rol. 320. I. 5. 15. Hob. 192. 


So, if the ſuggeſtion was of unity, ratione cujus he 
ſhall be diſcharged, and a verdict finds that he ſhall not 
be diſcharged ratione inde ; though it be againſt the 
pantiff, yet being impertinent, for the fact to be tried 
vas, whether there was an unity, &c. a conſultation does 
not go. 2 Rol. 320. 1. 35. 11 Co. 15. 


80, though there be an immaterial variance between 
the ſuggeſtion and the libel, a conſultation does not go: 
8 it the ſuggeſtion be for a total diſcharge upon the 
ſat. 31 Hen. 8. and recites the libel to be for twenty 
lagpots, where it was for two hundred; for it was not 
material for what quantity the libel was, when the plain- 
ul claims a diſcharge for the whole, Tel. 75. 


So, if the — * varies in quantity from the libel, 
tbe conformable to the copy of the libel delivered by 
Vol. II, G 8 the 


80, after a prohibition granted, if it appears that the 
ſpiritual court has conuſance for part, a conſultation ſhall 


So, if after a prohibition granted it be not ſerved till 


charged by a modus, and there is a verdict for the de- 
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Form of writ of 
conſultation. 


e damage of tlie ſaid C. D. and to the a ru 
ore 


PROHIBITION. xy 


the ſpiritual court, this variance Chill not be a groug 
for a conſultation. * 2 Rol. 329. I. 45. N 


8e, though the vile be not proved, as laid by de 
plaintiff, although there muſt be a, verdict for defend. 
ant, who is entitled to coſts; yet, if any modus be found, 
though different from that laid, the court will refuſe ; 
conſultation. Brock v. Richardſon, 1 D. & E. 427, 


A vrit of conſultation is to the following effect: 


« GEORGE the Third, by the grace of God, of 
« Great Britain, France, and Ireland king, defender of 
« the faith, and fo forth. To the right wor/bipful J. C. 
« mafter of arti, vicar general, and principal Nia if 
« he epiſcopal or cumſiſtorial court of » &c. Wheren 
« C. D. lately in the court chriſtian before YOu im- 
« pleaded A. B. by the name and deſcription of A. B, 
« of the pariſh of in the county of Devon, for 
*-this, that by the laws, &. (Here ſet forth the ſubſtance 
« of the libel) as by the libel of tlie faid C. D. amongt 
*« other things more fully appears. And whereas the 
« ſaid A. B. has lately proſecuted and cauſed to be d- 
« reted_ to you our certain prohibition out of ou 
court, before our juſtices at Weſtminſter, that you 
« ſhould no farther hold the plea aforeſaid, in the court 
« chriſtian aforeſaid, before you or any thing farther 
« in that behalf attempted, by pretence of which our 
« ſaid prohibition ypu have from thence hitherto de- 
« layed, and yet do delay further to proceed in the 
* cauſe aforeſaid, as we have underſtood, to the gra 
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Fiss sss 


« dice of the eccleſtaftical liberty. Wheref 

« C. D. hath in our court, before our ſaid juftices at Wel. 
« minſter, humbly Ly, us to grant Fim our aid nd 
« aſſiſtance in this behalf; and we favourably conſent- 


©« ing to the jon of him the ſaid C. D. and bei F 
« unwilling that the cognizance, which to the eccletat « 6 
« tical court in this behalf belongs, ſhould be further 49 
« delayed by ſuch falſe and ſubtle aſſertions; beciiſe WW . 
« in our faid court, before our ſaid Juſtices at Welt « yi 
« minſter, it is in ſuch manner proceeded, that it * « oe 
« conſidered by the ſame court, that the fajd C. D. n , | 
« have our writ of comſultation to the * n be 


4 


Sec, V.] 
« aforeſaid, our ſaid writ of prohibition to the contra 

« thereof notwithſtanding, whereof the ſaid A. B. 2 

« convicted, as it appears to us on record. We there- 

« fore, being unwilling that the ſaid C. D. ſhould be in 
« any wile injured in this behalf, ſignify to you, and 

« command, that you may in that cauſe lawfully pro- 

« ceed, and further do what you ſhall know to belong 

« to the eccleſiaſtical court, our ſaid prohibition to the 

« contrary thereof before to you directed in any wiſe 

« notwithſtanding. | 


« Witneſs Sir James Eyre, knight,” at Weſtminſter, 
« day of,” &e. | 


— — 
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nary caſes. For though the ground be a proper one in — 


int of law, for granting the probibition, yet, if the fact 
— gave riſe to it be afterwards falſified, the — 
ſhall be remanded to the prior juriſdiction. If, for in- ang in what 
ſtance, a cuſſom be pleaded in the ſpiritual court, a pro- caſes it is not 
libitias ought to go, becauſe that court has no authority nl 
to try it; but if the fact of ſuch a cuſtom be brought 
to a competent trial, and be there found falſe, a writ of 
en ſaltntian will be granted, And for this purpoſe it is, 
that the party prohibited may appear to the prohibition, 
and take a declaration, — muſt always purſue the 
ſuggeſtion,) and ſo plead to iſſue upon it; denying the 
contempt, and traverſing the cuſtom upon whieh the 
probibition was grounded ; and if that iſſue be found for 

Le teal then have a writ of conſultation. 


d. Of granting a Prohibition after a Conſultation Þ. 
| awarded. | | 


By the 50 Edw. 3. c. 4. „It is ordained and ſtabliſh- Statute 50 
* ed, That where. a conſultation is once duly granted — 
* upon a prohibition made to the judge of the holy church, thereof. 
; dat the ſame” judge may proceed in the cauſe by 
e of the ſame conſultation, notwithflanding 
I ther probibition to him thereupon delivered : Provided 
© trays, that the matter in the. libel of the ſaid cauſe 
be not engroſſed, enlarged, or otherwiſe changed.” 


Fuage 
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When the court grants the writ of prohibition, ſuch Of the effect of 


vit is not abſolutely final and concluſive, even in ordi- be prohibition 
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No prohibition 
after conſulta- 


except it iſſued .' 


torm in ſuggeſ- 


or ſor want of b 


189 
GLA 


Same judge means eccleſiaſtical judge in general, 0: 
perſon competent, and not to the ſame individual per. 
1on. Pop. 159. Palm. 418. Latch. 6. 75. 


This ſtatute hath been conſtrued to extend to tho#: 
caſes only, where a conſultation hath been lawſulj; 
granted, that 1s, upon the right and merits of the thing 
in queſtion, and not to ſuch cafes where, for defe& of 
form, miſpriſion of a clerk, miſpleading an act d 
parliament, &c. conſultations have been awarded, 


2 Brownl. 26. 247. Leon. 130. 3 Bulſt. 182. Mocr, 
917. 0 


And therefore regularly, where a conſultation wa 
awarded upon the merits, the party ſhall not have a 
other prohibition upon the ſame ſuggeſtion. 


Though he appeals, and then prays another prolib 
tion. R. Pop. 159. Lat. 6. 1 Rol. 378. Moor, 919. 


Though the conſultation be granted by another court, 
Cro. El. 277. 1 . 


And though he varies in the modus upon which the 
former prohibition was had. 1 Rol. 378. 


But if a conſultation was awarded for want of form 
in the ſuggeſtion, or proceeding thereon, another pro- 
hibition may be allowed. Cro. Car. 208. 


So, if the conſultation was awarded for want of prof 
of the ſuggeſtion within the ſ months, purſuant to the 
ſtatute 2 & 3 Edw, 6. the plaintiff is not precluded, but 
may bring another prohibition (but then he mutt pa 
double cofts, according to the ſtatute, Carth. 463.); fort 
ſtatute of Edw. 3. goes to the ſuggeſtion made upon the 
ſame libel, and to a conſultation duly granted, and net 
to the caſe of not having witneſſes ready to r 4 
_ ſuggeſtion through negligence. But it was 
"Holloway, juſt. that after a conſultation aware 
proving his ſuggeſtion, &c. the party ſhall 5» 5 


T & 
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gte. VI } PROHIBITION. 


barred from having another prohibition on the ſame 
lidel, Comb. 63. 


But if, after a conſultation for want of proving his 
ſuggeſtion, the party appeals, there may be another pro- 
hibition to the court, to which the appeal was, upon the 
ſame ſuggeſtion. 2 Rol. 500. 


So, if after a conſultation the libel is enlarged or or if Hbel be 


alter wards 


changed. 2 Rol. 207. 5 — 
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So, if a conſultation goes for a collateral matter, as if 
the plaintiff was nonſuited. Com. Dig. 4 vol. 484. 
But. Keb. 285. If upon the trial of a ſuggeſtion, the 
plaintiff be nonſuit, no new prohibition ſhall be granted, 
athough the nonſuit was occaſioned for want of ſome 
of the plaintiff's witneſſes, who were to prove the truth 
of the ſuggeſtion, and who were neceſſarily obliged to 


de abſent. 


1 


But where the ſuggeſtion was for a madus of tythe of 
lambs in the pariſh, and a conſultation went, another 
prohibition ſhall go upon a ſuggeſtion of the ſame modus 
in a particular farm. 2 Vent. 47. This cafe is reverſed 
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So, if a conſultation goes, and there be afterwards a 
new libel for the ſame ſpecies of tythes in another year, 
a prohibition ſhall go upon the ſame ſuggeſtion as was 
ied before, Tel. 102. 


* » = | = 7 
N 9. 
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And if a conſultation goes, and the party againſt or appeal 
vhom appeals ; the appellee may have a prohibition, made; 
though the appellant cannot have it. Pop. 159. | 


80 if, after a conſultation, the plaintiff pleads the or plaintif 
lame matter (which was ſuggeſted and found againſt __ what has 
lim at common law) in the ſpiritual court, which is 1 
acepted, and proceeds there for a trial, the former de- 
fendant may have a new prohibition : for they cannot 
ty, in the ſpiritual court, a matter determined at a trial 
t law, which was proper to be there tried, as if a diſ- 
charge within 31 Hen. 8. was ſuggeſted. 2 Rol. 319. 

1. 45. Hob. 286. , 


G 2 3 If 


454 


or if it were 
only a prohibi- 
tion hoc uſque. 


How if defend- 
ant dies. 


PROHIBITION. {[Chxyy, 


If the eccleſiaſtical court refuſe to grant a copy of 
the libel for which a prohibition is granted, and there. 
upon they grant the copy, and afterwards proceed in 
the cauſe, the matter not being within their juriſdiction, 
another prohibition lies. Moor, 917. 


if the defendant in prohibition dies, his 3 
may proceed in the ecclefiaſtical court, and the judge; 
of the court out of which the prohibition was granted, 


will alſo in ſuch cafe make a rule to the fpiritual court 


I. 


Of the diſobe- 
dience to writ 
of prohibition, 
and how pu- 

niſhed. 


to proceed: but then the plaintiff may, if he pleaſes, 
have a new prohibition againſt the executors. Lil, 
Rep. 155. | 


J. Of Diſobedience to the Writ of Prohibition, 


The diſobeying a prohibition is a contempt to the 
ſuperior court that awards it, and puniſhable by attack. 
ment, which iſſues againſt the judge and party for pro- 
ceeding after ſuch prohibition, and for which they ace 
ſubject to fine and impriſonment, according to the di- 
rection of the ſuperior court. F. N. B. 40. Bro. ti. 


Pro. pl. 5. 9. 11. and 279. Though the writ was not 


Of the attach · 


| Ing a new ſuit for the 
for tythes, and a prohibition is brought, and he libels 
for tythes of another year, the firſt not being deter- 


directed to the party. 19 Hen. 6. 54. And ſuch 2. 
tachment may be awarded againſt a peer of the realm, 
21 Edw. 3. 3 pl. 7. 


An attachment was granted upon an affidavit that the 
party proceeded after a prohibition delivered to him, in 
a ſuit for a ſeat in the church, which the plaintif 
claimed by preſcription ; and upon his appearance and 
examination upon jnterrogatories, he confeſſed the 
matter, and was fined five marks. Dr, Wainwright's 
Caſe, 2 Jon. 47. Ik 

And not only an attachment lies for proceeding in the 
ſame cauſe pending a prohibition, but alſo for inſtitut- 

Ds thing; as if a perſon libels 


mined, an attachment ſhall be awarded. Leon. 111. 
Moor, 599. | 


And ; 


Any 
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. See. V.] PROHIBITION. | 455 
f And in an attachment upon a prohibition, the plaintiff 

, ſhall recover damages and coſts againſt the party, for 

proceeding after the writ of prohibition awarded. Cro. 
„Ce. 559. 2 Jon. 128. Vent. 3.48. 3 Lev. 360. 


Nate ;\ In the caſes of prohibirions, where they were Of the ancient 
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& ranted on motion, the ancient courſe was, that the party Pe in ſuch 
; prohibited ſued out a ſcire faciar quare conſultatio non de« ** 
\ bet concedi poft probibitionem ; in which writ the ſuggeſ- 
t tion was recited, and alſo a prohibition granted thereon, 
5 ad damnum of the party; afterwards this practice was . 
. altered, and the courſe came to be thus: { viz.) Upon and how al i 
granting a prohibition to the plaintiff, the court bound teres. 4 ; 
him in a recognizance to proſecute an attachment of con- 1 
zempt againſt defendant, for ſuing in the ſpiritual court N. 
| after a 1 granted, and then to declare upon * 
the prohibition. So that he who was the defendant in be 
e that court, is now become actor or plaintiff in the court 1 
a 20 
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Diſcontinuance 
when necctiary, 


How if no pro- 
ccedings, ror 
diſcontinuance. 


or DISCONTINUING. f. xx. 


. 0! 
CHAP. X. 
As there are ſome detached heads of practice not 
immediately connected with any particular action; wn 
but.in a great meaſure applicable to all, it was thought q 
proper to arrange them in a diſtinct chapter, 

I 33 th 
SEC. 1. Of diſcontinuing the Action. St 
SEC. 2, Of entering a Noli Proſequi. | 
SEC. 3. Of the Retraxit. * 
SEC. 4. Of Staying Proceedings on Payment if 171 

Debt and Coſts. ; | 
Sec. 5. Of the Statutes of Limitation, and ſi- by 
ing out Writ to ſave the Statute. * 
Sec. 6. Of diſcharging Debtors under the Lord. 
_- : 
Sec. 7. Of Summons and Motions. — 
the ; 
Tur) 
SECTION I. tier 
| du. 
Of diſcentinuing the Action. " 
If the plaintiff, after the commencement of a fuit, = 
wiſhes to proceed no further therein, either from the War 
action not being maintainable, or from the form of 
action being miſconceived. or the wrong parties having Th 
been ſued, or from any other cauſe, he may diſcontinue conti 
the ſuit, and afterwards begin again de novo, or not, 2 ther; 
he thinks fit. | 
| t No 
But ſhould he neither proceed in due time, nor regu- Curt 
larly diſcontinue, defendant may obtain judgment of wn | 
pros againſt him; or, ſhould the plaintiff bring a ſecond Un 
action for the ſame cauſe, without having diſcontinued becain 
the firlt, defendant may plead auter action pendent, and fendar 


plaintiff will be ſaddled with the coſts, 
Whenerer 


jever 


See, J. 


or DISCONTINUING. _” 


Whenever plaintiff diſcontinues, it is upon payment Terms of dif- | 
of coſts, Stat. 8 Eliz. c. 2. ſec. 2. | continuance. 


Fxecutors and adminiſtrators pay coſts of diſcontinu- As to Execu- 
ing where they have knowingly brought their action tors, &c. 
wrong; but not otherwiſe. Burr. 1451. 1584. 1928, 

Bar, 169. 1 Blac. 451, 


An avowant in replevin, cannot diſcontinue; for Avowant can. 
though he is an actor in law, yet it is the plaintiff's ſuit. ot diſcontinue, 
Str, 112. 


Plaintiff may diſcontinue, as a matter of courſe, any When diſcon- 
time before verdict or judgment on demurrer. 1 Sal, finuance may 
178, Bar, 307. 


And even after judgment on demurrer. plaintiff upon How after 


ion 1 1 . judgment 
motion in court, may ſometimes get a rule to diſcon- — a” 
tique, 


But this depends much upon the nature of the caſe, 
and of the demurrer; for, in general, where the queſ- 
tion determined on the demurrer, goes to the merits of 
the ation, the court will not give leave to diſcontinue. 
Turner v. Turner, 2 Lord Ray. 856. 1 Sal. 179. But 
there are caſes both ways; ſee Henderſon v. Williamſon; 
dr. 116, Butler v. Maſiffy, Str. 76. & 3 Leo. 440. 


After judgment on demurrer, (but not entered on re- 
cord,) and writ of error brought, plaintiff had leave to 
diſcontinue on paying coſts on writ of error. Pym v, 
Warren, Bar. 169. 


The court will never grant leave for plaintiff to diſ- or general ver 
continue after a general verdict, which is final; but 4; 
ater a ſpecial one it has been done. 1 Sal. 178. or ſpecial ; 


Nor after writ of inquiry executed and returned. or writ of in- 
Carth, 86, | * 


N qo conſents thereto z the reaſon is, — 
we it the plaintiff will not enter up judgment, de- nent. 
ſrndant may, 1 Sal. 178. Fun 


If 


453 | 
How, if action 
be againſt a 


Manner of dif. 


ances cntered. 


cecedings till the colts are paid. 


as by not continuing the proceſs regularly from day t0 


OF DISCONTINUING. (Ch, Ml 


If the action be againſt defendant as a juſti 
peace in the execution of bis office, and * 
to diſcontinue, defendant may make an affidayit of the 
fact, upon which court will make it part of the rul fi 
plaint ſhall pay double coſts. " ugh in caſe of x 
verdict of nonſuit, it muſt be done by way of ſup, 
geſtion. Str. 974- g 


If diſcontinuance be by fide-bar rule, which is 0 
courſe before verdict or argument on demurrer or tie 
cution of inquiry; get rule— 


K. B. C. Z. 

Of clerk of rules. Carry it Of ſecondary.— C appoint. 
to the maſter ; get appointnient ment from prothonotary ts tax 
thereon for taxing cofts ; ſerve coſts ; ſerve copy thereef en te 
copy thereof on defendant's at- fendant's attorney; if n 1. 
torney, at the time fixed; maſter tendance, repeat the ſervice thry 
will proceed to tax cofts whether times; cls awill then be tax, 
defendant's attorney attend or 
Not. 


The rule is only conditional, and does not ſtay pu- 


If diſcontinuance be by motion in court, it is 2 rue 
miſt if made abſolute, get rule of clerk of rules aud pro 
ceed as above. s 


There is another ſpecies of diſcontinuance which it 
may be proper to notice here, termed a diſcontinuance 
of proceſs, the former being 2 diſcontinuance of ti 
action. 


This is ſomewhat ſimilar to a nan proc, for when : 
plaintiff leaves a chaſm in the proceedings of his cut: 


day, and term to term, as he ought to do, the ſuit l 
dilcominued and the defendant is no longer bound u 
attend; but the plaintiff muſt begin again, by ſying o 211, 
2 new original, uſually paying coſts to his antagonil. 

3 Blac. Com. 296. 


Before declaration there is, properly ſpeaking, mor 
inuance, though the parties by conſent might have 0 
tained a day called dies datus prece purtium. — 

; J 
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cation, and before iſſue joined, the proceedings arc 


— mel by impariance ; after iflye joined, and before 
the rerdit, by vicecomes non mifit breve; and after verdict or 
that j-murrer, by curia adviſore vult. Tidd. 419. 

df 


But the neceſſity of entering theſe continuances is Neceffity of en« 
now nearly at an end, ſince the want of a continuance **ring them 
i aided by the appearance of the party. Wynne v. — 
Vyne, 1 e Nor can the objection be made 
e placito betore judgment, for it may be continued 
it the pleaſure of the court, Beechey v. Sir Thomas 
Srl, Cro. Jac. 211. And after judgment it is aided by 


te ſtatures of "ny 32 H. 8. c. 30. 4 & 5 Ann. 


air! 6. 10. Smith V,. 3 Cro. Jac, 528. 

lax 

” Formerly all . pots at the thay of the demiſe No — 
„ese king were thereby diſcontinued, but it is now ice ol che ins 
” ait by ſtat. 1 Edw. 6, c. 7, * 


SxcTrion II. 
Of entering à Noli Proſequi. 


Another way by which a plaintiff may put an end The nature of « 

þ the proceedings is, by entering 2 nal. prof. as it is nol prof. | 
called, upon the record, which is as follows: “ E? Form of entry. 
radius 4. B. per T. S. attornat. ſuum venit hic in 

4 curia, & fatetur ſe nolle ulterius proſequi, ideo coun 

Arai of quod defendeng eat inde fine die.” 


uſe | When the aol. prof. goes to the whole cauſe of action, tts operatios. 
y to | operates in effect as a retraxit. And ſuch judgment 
ut 1 . prof; could be pleaded in bar to a new action for 


the fame cauſe. Beecher v. Sir Thamas Shirley, Cro, Jac. 
211, But otherwiſe it may differ from a retraxit, and 


* ly a relinquiſhment of part not of the whole ſuit, 
Wi 90. 


For the plaingiff may enter a nol. prof. cither as to. 


the 
whole a | | 
— or only as to part of che action of the de- n ne whale 


— I err Ry r—e—s —— 


W —— —ñ—U—ä— 
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Thus where plaintiff, after declaration, diſcoyered de 
fendant to be an infant, he entered a nol. pry; 


Plaintiff muſt But in ſuch caſe the court look upon it as a diſcon. 


pay coſts. tinuance ſo far as to render the plaintiff liable to coſts cc 
under 8 Eliz. c. 2. 1. 2. Cooper v. Tiffin, 3 D. & I. to 
511. * 
How, if entered Plaintiff, inſtead of entering a nol. prof. as to the . 
as to part. Whole, may only enter it as to part of the cauſe of x, 


tion, or to one of the counts in declaration, 


In cafe of de- But if there are ſeveral counts in a declaration, and 
_— ſome defendant demurs, ſhewing for cauſe that the cum to! 
7 are improperly joined, plaintiff cannot enter a nul jr nel 
as to ſome of the counts, and join in demurrer as to the rel 
other. Roſe and Mercy & Ux. v. Bowler and other, Ls 

Nor where there are two counts, and demurrer to one, 

becauſe one of the defendants was not named in the lit 

count, can plaintiff enter a nol. prof. on that count and 

proceed on the other, Drummond v. Dorant, 4 D. KL 

360. 

or iffue and But if there is iſſue upon part and demurrer on part ＋ 
. if demurrer be firſt argued, and judgment for plaintif 10 
. | he oy enter a nel. prof. as to the iſſue, and proceed to 8b 
writ of inquiry on demurrer. Sal. 221. trial 
1 cow 
But if ifſue be tried firſt, the venire goes tom toty not 
quam to aſſeſs contingent damages on demurrer, entr 
| 3 (« (s 
When ſuch nol. The nol. prof. in the firſt caſe may be entered at ti i 6 
prof: tobe en- time of entering final judgment. Fleming v. Long © tr 

ER the 
How, if againſt As plaintiff may enter a no/. prof. as to part of-t A 
— — cauſe of action, ſo he may as to ſome of the de fendauu Nepa 
— there are where there are many. | — 
| ; ou 
In afſumpht, Thus where two defendants in afſumpſit ſever in but 2 
where defend. pleading, and one pleads a ſpecial plea, as þankruptc WW his f 
2 PRs which, on jſſue joined is found for him, plaintiff ma B.. 


: d to 
enter q nel. prof. as to him, * procee fodgnc 
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judgment and execution againſt the other. Doug. 
109. fls | \ | 

But this can only be done in aſſumpſit or actions on 
contract, where the plea of ſuch defendant metely goes 
o his own perſonal diſcharge, not if it were a plea that 
vent to the merits of the action itſelf, Noke and another 


v. Ingham, I Will, 89. 4 
Nor unleſs he ſerers in pleading, becauſe it is on a 
jam contact. $44 . 


But in actions of treſpaſs or tort, it is different; for In torts nd 
torts are ſeveral, and plaintiff may at any time enter a — 
ul. prof, as to one defendant and proceed againſt the before final 
reſt, provided it be entered before final judgment. judgment. 


Liver v. Salkeld, Sal. 456. 


SECTION III. 


| Of the Retraxit. 


But beſides the above entry of a noli proſequi there is Retraxit, what. 
mother way of a plaintiff getting rid of a ſuit, which 
8 by making a retraxit. This may be done when the 
tral is called on by a plaintiff coming in perſon into 
court where his aCtion is brought, and ſaying he will 
not proceed in it. It is ſo called from the form of the 
entry, © Et prædict. querens in propria perſona ſua venit Form of entry; 
„ dicit quod ipſe placitum ſuum pred. verſus pred. de- 
fenden. ulterius proſequi non vult ſed abinde omnino ſe re- 
" traxit,” A retraxit muſt be always in perſon ; if it How made. 
by attorney, it is error. 8 Rep. 58. 3 Salk. 245. 


A retraxit differs from a nonſuit, in that the one is Wherein it dif- 
ſegative and the other poſitive; the nonſuit is a mere ſets from non- 
default and neglect of the plaintiff, and therefore he is _ 
allowed to begin his ſuit again upon payment of coſts ; 
but a retraxit is an open and voluntary renunciation of 


bis ſuit in court, and b this h loſes hi ion. 
* _ y e ever loſes his action 


A retraxit 
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er a nol. prof. A retraxit alſo differs from a nol. proſ.; but in 
operation is moſtly fimilar to a nal. prof. entered th 
whole cauſe of action, as has been ſhewn above. o 


> Jac. 211. 
t 
b 
SEtcTron IV, , 
Of ftaying Proceedings on Payment of Delt mi x 
| Cofts. % 
u 
When defend. The above three ſections of this chapter have fhewn 5 


ant may ftay in what manner the plain if may put an end to the (yi 
— by diſcontinuing, entering a noli profequi, or a retract; 
| colts. but in many actiuus the defendant, if he is convinced d 
the juſtice of the plaintiff's claim, and wiſhes to prevent 


the expence of further proceeding, may alſo ſtop the th 
proceedings, by paying the debt and coſts. I fh n ſe 
many actions, becauſe it cannot be done in all, but i #1 
thoſe only which are brought for any ſpecific debt or be 
ſum of money due, and when the amount of the de to 
mand is fixed or agreed upon by the parties; for 4 
whenever the quantum of the demand is diſputed, the 
judge and court will not enter into the merits, but the * 
arties muſt ſettle it before à jury. So in all ahν, WM ©! 
es only, for any decach of agreement or in ty 
or treſpaſs or the like, the amount of which a jury a 1 
can aſcertain. - 
But if it is a ſpecific debt, defendant may take outs JAN *4 
ſummons before a judge, ſor plaintiff to ſhew cauſe wy, 
upon payment of the debt and coſts of the action, 
proceedings ſhould not be ſtayed. 
This leads me to notice the uſe and * in = 
many caſes, of the modern practice of obtaining! ki 
judge's order, now granted of courſe for plaintiff to gt , 
in the particulars of his demand; for in obedience to th ac 
order, the plaintiff muſt ſpecify the items for which It * 
brings his action, mentioning dates and ſums, by vlc 44 
means defendant is enabled to know the juſtice of tit — 


demand, and either to ſtay the proceedings bj 1 
the whole, if the whole is due, or by paying ſom t 
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u he thinks due, into court; nor can the plaintiff upon 
'he trial go out of the particulars, by giving evidence of 


In the ſame way, if defendant pleads a ſet off, plain- 
3 may obtain an order for him to give in the particu- 
rs of his ſet off, and thus be prepared with evidence to 
contradict it. 


But 4s this is but a modern 12 and an indul- 
pence to the party demandlin g the particulars, the court 
vill not hold a very tight hand over the party giving it, 
unleſs they have reaſon to think that falſe particulars 
vere given in purpoſely to miſlead, 


Thus, where the particulars of plairttiff's demand as 
| under a jud _ were for caſh received of 
ammerſleys and Co. 37. it appeared in evidence 
that 25 J. was cam aid 8 Hammerſley and Co. to de- 
ſendant, but the M nander was the amount of a bill 
wlich had become due, but was not paid, which bill 
to plaintiff, which Hammerſley and Co. gave 

to defendant, defendant afterwards brought an action 
inſt an indorſer of the bill, aud recovered; it was 
on that no evidence of this bill and of the action 
could de-given under the above particulars-; but C. J. 
Eyre held, that if plaintiff could ſhew defendant turned 
ts identical bill into caſh, evidence thereof might be 
giren under the particulars, as caſh received from the 
bankers, and that he would not be too rigid in this 
* Vaughan v. Thatcher, Mich. Sitt. C. B. Guild- 

1795+ 


lt is to be obſerved, that the ſtaying proceedings by 
pajing the debt and coſts, is wholly diſtin from the 
paying money into court; the latter is 2 matter of right, 
which, in certain caſes, defendant may do without con- 
lulting the plaintiff, and the plaintiff is afterwards at 
iberty to · procred for a further ſum, but the former 
% putting a complete end to the ſuit, by the full de- 
mand being ſatisfied, and the coſts of the action paid, 
id can only be done by a rule of court or an order of 
i Judge, ſerved upon the plaintiff for that purpoſe, who 
Wy ew cauſe againſt it if he thinks fit. 


453 


or deferdart's 
ſet off, 


Not to be too 
rigidly adhered 
to. 


«>a | 5 , [ -464 } 


SxcrTion V. 


; Of the Statutes of Limitations, and ſuing out thy 
Writ to ſave the Statute, 


Reafon of tde As well from the motive of e quieting men's et 
_ of mie 4c and avoiding of ſuits,” as alſo upon the principle thy 
vigilantibus non dormentibus jura ſubveniunt, have the 
different ſtatutes of limitation been paſſed. If there. 
fore a plaintiff, through negligence or indolence, hach 
delayed proſecuting his claim, however juſt in its tu. 


ture, beyond the time limited by the ſtatute, ſuch 68 * 
| may be pleaded, and will be an effectual bar to the 
action. | 
The ſtatutes, however, have provided (as hereafter | 
mentioned) againſt certain circumſtances, which, with- 1 
out any laches or default of plaintiff, might prevent lin the 
from commencing his ſuit in due time, pri 
. TRY» apa 
Of the Times limited by the Statutes for bringing Adi. * 
Of the times Actions muſt be reſpectively brought within the is. * 
— —— lowing times, to be reckoned from the period when 7 
. plaintiff is by law entitled to bring ſuch action: * 
Actiont. Statutes. Yar, a 
Writ of right. 32 Hen.8. c. 12. 6 afey 
Formedon and ejectment. 21 Jac. 1. c. 16. 20 
Actions upon the caſe) 
( except flander ). 4 
Actions upon account w 
« (except accounts between hin 
' merchant and merchant ). | 4 y 
Actions upon treſpaſs 1 "x 
Fe facts and iow 21 Jac, 1. c. 16 * 
8 priſonmeni ). - er of al 
Actions upon debt, nat « "og 
upon a ſpecialty. = = caſe 
Actions upon detinue. y Ja 
— replevin. J ” 
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Afions. Statutes. Years. 
Aftions upon treſpaſs foraſ- 
fault, — and falſe þ 21 Jac. 1. c. 16. 4 
impriſonment. = = | 
words. oy / we . 
All m tam actions fe . 
L ty fatute of tillage ). J 31 Eliz. e. 5. ſ. 5. 1 
lat In all caſes if judgment be obtained by plaintiff, and 
the it is afterwards reverſed on error or arreſted upon mo- 
* ton; or if defendant be otlarved, and outlawry after- 
ath wards reverſed, plaintiff or his repreſentative muſt com- 
yr mence a new aCtion within @ year from that time. 
the | | | 
Of the Provifion in the Statutes. 
after Provided, that if the perſon entitled to ſuch action be, Exceptions in 
rithe at the time the cauſe of action ariſes or accrues, within — A & 9 
bin the age of twenty-one, feme covert, non compos mentis, im- Ann. 
priſoned, or beyond the feat; or provided the perſon 
againſt whom the action is to be brought be at that time 
beyond the ſeas; in ſuch caſes plaintiff may bring his 
* action at any time within the above limited periods af- 
fl ter ſuch impediment is removed. 
vice To enter into a detail of the caſes adjudged upon the 
above ſtatutes would far exceed the limits of this work. 
wb For the general reading thereon the ſtudent is referred 
* . to the various abridgments and books upon the ſubject; 


alew of the lateſt deciſions only being here ſubjoined. 


Of the Exception as to Plaintiffs being abroad. 


Where there is a joint cauſe of action, if one of the Conſtrudion of 
Paintiffs be abroad and the others in England, the action — — 
mult be brought within ſix years after the cauſe of ac- plaintitf be in 
tion ariſes; for, as where ſeveral perſons are debtors, England and the 
tte acknowledgment by one is ſufficient to take the caſe **73 abroad; 
of all out of the ſtatute of limitations; ſo when they 
ve creditors, the ability of one to ſue for all takes ſuch 
caſe out of the proviſo of the ſtatute. Perry and others 


i. facifon and others, 4 D. & E. 516. 
Vol. II. Ih The 
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orif plaintiff The exception in the ſtatute is general; fo that a fy. 


be a toreigner . : 
> abroad, reigner always reſiding beyond the ſea may rey] 
Wy fact to a plea of the ſtatute. Strithorf wy = 


2 Blac. 723. g 


As to the Time frem whence the Statute attaches, 


At what time On a mere loan of money, the time of limitation 

re ſtatute te- commences from the date of the loan; but where the 

Sins daun. money is lent on a ſpecial contract for repayment, it is 
the time of the repayment that fixes the period of the 
limitation. 


So that on a bill of exchange, the ſtatute begins to 
operate- only from the time when the bill became due, 
Witterſheim v. the Counteſs of Carliſle, 1 H. Blac. 631, 


Of the acknew- But although fix years have elapſed ſince the cauſe of 
ledgment of action accrued, yet if within the fix years the defendant 
dat oft na. has made any acknowledgment of the debt being due, 


or any promiſe to pay, this takes it out of tlie ſtatute, 


Receiving civi= One of two makers of a joint and ſeveral promiſſory 
dend under note having become a bankrupt, the payee receives a d- 
commiſſion on . . 
acknowiedg- vidend under the commiſhon, on account of the note, 
ment; within fix years before the action brought; this is ſuck 
| an acknowledgment of the debt as will prevent the 
other maker from availing himſelf of the ſtatute in an 
action brought againſt him for the remainder of the mo- 


ney. FJackſen v. Fairbank, 2 H. Blac. 340. 


w 
or any item be- So, if there be a mutual account of any fort between do 
ing within fix the parties, for any item of which credit has been gue! an 
S wn Within fix years, that is evidence of an acknowledgment tf 
of there being ſuch an open account, and of a promiſe 4 

to pay the balance, ſo as to take the caſe out of the : 
ſtatute. Catling and another, executors, v. Skolding in aw; 
another, 6 D. & E. 189. | 
| Of this acknowledgment the jury are to judge. 10 
Ackrowledg- So that a letter written by a defendant to the plan the 
ments mantoe tiff's attorney on being ſerved with a writ, neither en 
a jury. prefsly admitting nor denying the debt, ſhould be w_ * 
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9. the jury to conſider whether it amounts to an acknow- 

at Jedgment of the debt ſo as to take it out of the ſtatute. 

Ie, Lind v. Maund, 2 D. & E. 1760. 


There may alſo be caſes which fraud will take out — will take 
of the ſtatute of limitations. Bree v. Helbeach, Doug. — of 


65 4» 


lon Of ſuing out Preceſs to ſave the Statute. 

7 As the ſtatute of limitations when it attaches is an R-aſon and uſe 

the abſolute bat to plaintiff's action, provided the defend- of ſuing out 
proceſs to ſave 


ant chooſes to avail himſelf of it; it is often expedient ine ſtatute. 
for the plaintiff (although he may not at the time wiſh 
to proceed hoſtilely with the ſuit) to make a commence= 
ment of it, by actually ſuing out proceſs, and getting it 
returned and entered upen the rol] within the period (ac- 
cording to the nature of the action) limited by the 


fo of ſtatute. This is ſaid to fave the ſtatute ; becauſe, if at 
1 any time afterwards plaintiff is under the neceſſity of 
due, proſecuting the ſuit, he may ſue out an alias writ founded 
* upon the firſt writ or proceſs, and proceed in his action; 

and ſhould the defendant (not aware of this ſtep having 
ory been previouſly taken) endeavour to take advantage of 
10 the ſtatute of limitations by pleading it, plaintiff may 
note, reply ſuch firſt writ ſo ſued out within the fix years, 
ſuch and continued with the proper continuances on the roll; 


which continuances may at any time be entered thereon, 
and thus prevent the operation of the ſtatute, 


In order to ſave the ſtatute, it is neceſſary that the How and at 


writ "apr * what time writ 
ſhould be dena fide ſued out in time, for it will not To be fed 


do by relation, (as if the time expired in the vacation, out. 
and afterwards in the ſame vacation the writ is ſued out 


igen the laſt day of the preceding term, ) for the defend- 


tween 
giren 
gment 


romiſe ant may in his rejoinder ſet out the true time on which Y. 
of the it ſued, 1 Blac. 215. Otherwiſe, perhaps, it might | 1 
ing an wal. Ld. Ray. 432. 386. 880. 553. 1 


l muſt alſo be regularly continued; that is, the fame How it ſhould 
unt muſt be continued, 1 that it may appear that the de continued. 
ow nf is proceeding to bring the defendant into court on 

the ſuit originally commenced. 


I therefore a bill of Middleſex be ſued out, and con- Same proceſs 
wed down to a certain time, and then the plaintiff ſued nud cont» 


Hhz out 
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out an attachment of privilege ; that will not be a conti. 
nuance of the former writ, as it has no connection with 
It, and therefore will not ſave the ſtatute, Smith v. 


Boyer, 3 D. & E. 662. 
What proceſs is But an attachment of privilege, if ſued out in the fit 


ecod for this inſtance, is a ſufficient commencement of an action 
— avoid the ſtatut f 
e, and may be afterwards properly con- 

tinued, Leadbeater v. Markland, 2 Blac. 1131, 


So is a latitat, without a bill of Middleſex preyiouſy 
iſſuing, or a capias without an original, Str. 736. 
2 Blac. 925, Leader v. Moxons. 


Or it may be by bill of Middleſex, or original. 


So a bill may be filed in vacation againſt an attorney 
to ſave the ſtatute. Doug. 313. 


Or an original againſt a member of parliament may } 
be ſucd out to fave the ſtatute. Lev. 111. Sal. 512, 
Ld. Ray. 1113. / 
« 
This proceſs Whenever a writ is ſued out to ſave the ſtatute, and 
. defendant pleads the ſtatute, plaintiff muſt reply the 
ſpecialiyreplied, ſpecial matter; it cannot be given in evidence. 0 
So that the plaintiff to ſuch plea, inſtead of tendering R 
iſſue, mult reply a /atitat (or the like), ſued out at ſuch a * 
p time, and that the ſame was returned, and then ſhew 8 
the proper continuances down to the time of ſuing out B 
; the proceſs upon which the defendant actually was y 
brought into court; averring, that the firſt proceſs ſued 1 
out and returned was ſued out with a view to exhibit a 
his bill (or the like), or declare for the ſame identical 
cauſe of action, and that the ſame was ſued out within 
the time limited by the ſtatute. Salk, 420. | 
Informal pro- If the proceſs at firſt ſucd out be ſomewhat informal, 4 
tele continued. 2g when an attachment of privilege was made return. | 
able on a general return, court will overlook it for plain. | 
tiff to ſave the ſtatute, provided it be afterwards pro- c0þ 
perly continued. 2 Blac, 1131. 3 D. & E. 662. ond 
Fur 


He 


„ AS. ont. fi... 


= 


— = —— 
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Heu to ſue out Proceſs, and make Entry on Rall. 


The proceſs ſued out with a view to avoid the ſtatute 
of limitations muſt be carried to the ſheriff's office, in 
order to be returned with a non eff inventus ; after which 
it muſt be entered on a roll, as of the term in which the 
writ is returnable, thus: 


4s yet of the Term of the Holy Trinity, witneſs Lloyd Lord 
Kenyon, 


Middleſex, to wit. The Serif is commanded to take C. D. 
and Z. F. if they may be found in his bailiwick, and keep them 
ſafely, jo that he may have their bodies before cur lord the king, 
at Weſtminſter, en Wedneſday next after three weeks from the 
day of the Hely Trinity, to anſwer A. B. in a plea of treſpaſs, 
ard to baue then there this precept, by bill, Mansfield and Way, 
At which day, before our lord the king, at Weſtminſter, came as 
well the aforeſaid A. B. in his Fi x per/on, and offered him- 
ſelf againſt the ſaid C. D. and E. F. in the plea aforeſaid ; and 
the eri, namely ' and eſquires, 
ſerifs of the county of Middleſex aforgſaid, returned, that the 

weſaid C. D. and E. F. are not, nor is either of them, found in 

Roll. 


is bailiwick. 


This entry of a bill of Middleſex will ſerve to illuf- 
trate the practice upon other proceſs; for, if the pro- 
ceſs ſued forth be a /atitat or attachment of privilege in 
B. R. it muſt be ſet forth upon the roll, with the re- 
turn in the ſame form; and ſuch proceſs, when re- 
turned, muſt be taken to the figner of the writs m 
B. R. to file the ſame ;z and the roll carried to the clerk 
of the judgments, to be entered and docketed; the 
plaintiff's attorney making out a docket-paper in this 
manner ; : 


ve» 


—— - K - ” 
—— Yo 9 ——— ————— 


» 
5 * 
* 
* 


The entry af Thomas Smith, gentleman, one, &c. 


Midalgſer, to ct. Entry of a bill to ſave the flatute between 
4. B. plaintiff, and C. D. and E. F. defendants. 
Retur nable, &c. Roll. 


If in B. R. the proceſs ſued forth is an original or 
capic, the entry thereof, with the return, muſt be made 
out 1 and docketed z ſuch proceſs, when re- 
ſurged, being filed with the filazer. 


52 So. 
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STATUTES OF LIMITATIONS. fcb. xix 


So, in C. B. if it be an original or capiar, the ſame 
* mult be filed with the f/azer, and the roll carried in 
and docketed with the clerk of the judgments, 


The continuances in ſuch caſe, where the plaintiff ig 


driven to ſhew the writ continued, may be entered upon 


the roll at any time, 


SECTION VI. 


Of the Diſcharge of Debtors in Execution under 


* the Lord, Aa, 


Debtors in exe= For the eaſe and relief of priſoners who ſhall be 
cuf:on not a. charged in execution for any ſum or ſums of 


ceecing 3ool 


way petition | 


hen; 


money, not exceeding in the whole the ſum of three 
hundred pounds “, and who ſhall be willing to ſatisfy 
their reſpective creditors ſo far as they are able; it is 
enacted, That if any perſon or perſans ſhall be charged 
in execution for any ſum or ſums of money +, not 
exceeding in the whole the above ſum, or on which 


execution or executions there ſhall at auy time re- 


main due, as ſhall be made appear by oath, a ſum or 
ſums of money, not amounting to above the ſaid ſum, 


and ſhall be minded to deliver up to his, her, or their 


creditor or creditors, who ſhall ſo charge him, her, 
or them in execution, all his, her, or their eſtate and 
effects, for or towards the ſatisfaction of the debt or 
debts where with he, ſhe, or they ſhall ſtand ſo charged; 
it ſhall and may be lawful to and for any ſuch pri- 
ſoner, before the end of the firſt term which ſhall be next 
after any ſuch priſoner ſhall be charged in execution t by 


y the 32 Geo, 2. c. 28. the ſum was.1co/. ; by 26 Geo. 3. 6. 44- 
it was increaſed to 200/. ; and now, by the 33 Geb. 3. c. 5. it is ex- 
tended to 3004, | 
; F The afts do not extend to perſons ns in execution on qui tam actions. 
Burr. 1322. Blac. 372. | T 


Charge d in execution means, when a perſon is aQpally delivered 
oo to the marſhal; and is detaingd within — walls of the priſon; io. 
that if a deſendant is arreſted on a ca. ſa. and eſcape, and be afterwards 
retaken and committed to priſon in tlie next term, he may apply in the 
following term to be diſcharged under the lords at. 4 b. & E. 367 


his 


/ r Xa . A / ec oa ̃ĩ˙à—P᷑ % ̃ wu12 !!; UO!!! ðͤ anc ooo — F JITÞV1SS.2 _ £«c&ac =o 
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«If 


nn . 9. TS. wy 


vec. VI.] DISCHARGE OF DEBTORS, &e. 


his creditor or creditors, to exhibit a petition to any 
court of law from whence the proceſs ifſued, upon 
which any ſuch priſoner was or were taken and charged 
in execution as aforeſaid, or to the court into which 
any ſuch priſoner ſhall be removed by habeas corpus, or 
ſhall be charged in cuſtody, and ſhall remain in the 

{on thereof, certifying the cauſe or cauſes of his, 
her, or their impriſonment z and not only ſetting forth, 
in every ſuch petition, a juſt and true account of all the 
real or perſonal eſtate which he, ſhe, or = ſo peti- 
tioning, or any perſon or perſons in truſt for him, her, 
or them, is, was, or were entitled to at the time of his, 
her, or their ſo petitioning, and of all incumbrances 
and charges (if any there be) affecting any ſuch real or 
_ eſtate of the perſon or perſons ſo petitioning ; 

t alſo, a juſt and true account of all the real and per- 


| fonoleſtate which any ſuch priſoner or priſoners, or any 


perſon or perſons in truſt for him, her, or them, or for 
his, her, or their uſe, was or were intereſted in or en- 
titled to at the time of his, her, or their firſt impriſon- 
ment in the action in which ſuch perſon is charged in 
execution, either in poſſeſhon, reverſion, remainder, or 
expeQtancy, to the beſt of the belief of every ſuch pri- 


ſoner or priſoners, and ſo far as his, her, or their re- 


ſpectire knowledge extends concerning the ſame z and 
likewiſe, a juſt and true account of all ſecurities 
wherein any part of the eſtates of any ſuch priſoner 
or priſoners conſiſts ; and of all the deeds, evidences, 
writings, books, bonds, notes, and papers concerning 
the ſame, or relating thereto z and the names and places 
of abode of the witneſſes to all ſecurities, bonds, or 
notes; and where they are to be reſpectively met with, 
ſo far as his, her, or their knowledge extends concern- 
ing the ſame, 
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what petition 
muſt contain. 


And before any ſuch petition from any ſuch pri- ot the notice ; 
ſoner or priſoners ſhall be received by any ſuch court, requiſite to be 


every ſuch priſoner or priſoners ſhall give or leave, or 
cauſe to be given or left, unto and for all and every the 
creditor or creditors at whoſe ſuit any ſuch priſoner or 
priſoners ſhall ſtand charged in execution as aforeſaid, 
or his, her, or their executors or adminiſtrators, and 
at his, her, or their uſual place of abode, or to or for 

her, or their attorney or agent laſt employed in 


2 ſuch action, ſuit, eauſe, or cauſes, in caſe any ſuch 


Hh 4 creditor 


given to the 


creditors; 
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when to be 
given ; 


what the notice 
muſt contain. 


Afﬀrcavit of 
ſervice tixreof. 


If court ſatiſ- 
fied, priſoner 
ordered to be 
brought up; 
how. ; 


DISCHARGE OF DEBTORS (Ch, xix 


creditor or creditors, his, her, or their executors or ad. 
miniſtrators cannot be met with, but not otherwiſe 
fourteen days * at leaft, before any ſuch petition (hall — 
preſented and received, a notice in writing, ſigned with 
the proper name or mark of every ſuch priſoner or 
priſoners ; importing therein, that ſuch priſoner or pri- 
ſoners as aforeſaid doth or do intend to petition the 
court from whence the proceſs iſſued upon which he, 
ſhe, or they ſtand charged in execution, or into the 
priſon to which any ſuch priſoner ſhall have been re- 
moved by habeas corpus, or ſhall ſtand charged in exe- 
cution on any judgment recovered on any bill or de- 
claration filed or delivered in any ſuch court; and alſo 
ſetting forth in every ſuch notice or writing a true 
copy of the account or ſchedule, including the whole 


real and perſonal eſtate of the perſon or perſons ſo de- 


ſigning to petition, which he, ſhe, or they doth or do 
intend to deliver into any ſuch court, other than and 
except the neceſſary wearing-apparel and bedding of 
the priſoner or priſoners, and his, her, or their family, 
and the tools or inſtruments of his, her, or their trade 
or calling, not exceeding ten pounds in value of the 
whole, | 


And an affidavit of the due ſervice of every ſuch 
Notice ſhall be delivered with every ſuch petition at 
the time of -preſenting thereof, and openly read in the 
court to which any ſuch petition ſhall be addreſſed. 


And if ſuch court ſhall thereupon be fatisfied of the 
regularity of every ſuch notice, ſuch petition ſhall be 
received; and ſuch court ſhall thereupon, by order or 
rule of the ſame court , cauſe the priſoner or priſoners 
ſo petitioning to be brought- up to ſuch court, on ſome 
certain day in ſuch order or rule to be ſpecified; and the 
creditor or ſeveral creditors at whoſe ſuit any ſuch pri- 
ſoner or priſoners ſhall ſtand charged in execution 28 
aforeſaid, his, her. or their executors or adminiſtrators, 


to be ſummoned to appear perſonally, or by his, her, or 


* It Hould be complete ſgurtgen days, i. e. excluding only on- of 
the days. Burr. 2525. x 


+ The rule is drawn up by clerk of rules; a copy of which ſhould be 
ſerved on each creditor and ou the gaok.r, and an affidavit made of ſuch 
ice, 39 


their 
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weir attorney in ſuch court, at ſome certain day to be 
ſpecified in ſuch rule or order for that purpoſe. 
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And if any creditor or creditors of any ſuch priſoner Of creditors ap, 
or priſoners who ſhall be ſo ſummoned, his or her exe- 8 — —— 
cutors or adminiſtrators, ſhall appear in perſon, or by oi rule wc 
his, her, or their attorney; or if any ſuch creditor or notice. 
creditors, his or her executors or adminiſtrators, ſhall 
reſuſe or neglect to appear in perſon, or by his, her, or 
their attorney; then upon affidavit of the due ſervice of 
{ych rule or order on him, her, or them, or his, her, or 
their attorney, if any ſuch creditor or creditors, his, her, 
ar their executors or adminiſtrators cannot be met with, 
ſuch court ſhall, in a ſummary way, examine into the How court win 
matter of every ſuch petition, and hear what can or Proceed. 
ſhall be alleged on either fide for or againſt the dif- 
charge of any ſuch priſoner or priſoners who ſhall ſo 
petitionz and upon ſuch examination, every ſuch court 
ij hereby required to adminiſter or tender to the pri- 
ſoner or priſoners reſpectively who ſhall ſo petition, and 
give ſuch previous notice thereof as hereinbefore is di- 
rected, an oath, as drawn up in 32 Geo. 2. c. 28. 


And the court may thereupon order an aſſignment to Of the an- 
be made on the back of the petition of the priſoner's Tent of 3 
eſtate and effects, and conveyed to the creditors, &c. ah: 
(the ſame to be ſubject to prior incumbrances); the cre- 

ditor may thereupon take poſſeſhon, and ſue in like 

manner as aſſignees of commiſſion of bankrupts; and 

no releaſe of the priſoner ſubſequent to ſuch aſſignment 

may be pleaded in bar of any ſuch action: and the ow to proceed 
court then will make a rule for diſcharge of the pri- thereon. 

ſoner; and the ſheriff or gaoler, being ſerved with a copy 

thereof will ſet the priſoner at liberty; nor is the ſheriff 

lable to any action for an eſcape, if the aſſignee pro- 
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zeds to make ſale of the eſtate and effects of the pri- 
ſoner, and to make a dividend accordingly amongſt the WAS 
other creditors, 4 
i N a 42719 

But in caſe the perſon or perſons at whoſe ſuit any om it — 


uch priſoner or priſoners ſtdod charged in execution as appears and is 

zoreſaid ſhall not be ſatisfied with the truth of any not fatisficd 

lach priſoner's oath, and ſhall either perſonally, or by oO _— 

his, her, or their attorney (if he, ſhe, or they cannot 

perſonally attend, and proof ſhall be made thereof fo 
| the 


474 DISCHARGE OF DEBTORS 
the ſatisfaction of any ſuch court as aforeſaid) deſire 


further time to inform him, her, or themſelves of the 
matters contained therein, any ſuch court may remand: 


Of remanding 
1 any ſuch priſoner or priſoners, and direct him, her, or 


them, and the perſon or perſons diſatisfied as aforeſaid 


with ſuch oath to appear, either in perſon or by his, 


her, or their attorney, on fome ether day to be appoint. 
ed by ſuch ſaid court, ſome time at furtheft within th, 
firſt week of _ term next following the time of ſuch 
examination, ſooner ®* it any ſuch court ſhall f 
think fit F : 


And all objections which ſhall be made as to the 
inſufficiency in point of form againſt any priſoner; 
ſchedule of his eſtates and effects, ſhall be only made 
the firſt time+ any ſuch priſoner ſnall be brought up. 


How,if creditor And if at ſuch ſecond day which ſhall be appointed, 
——— — the creditor or creditors diſſatisfied with ſuch oath ſhall 
vp ſecond time, Make default in appearing, either in perſon or by his, 
her, or their attorney, or in caſe he, ſhe, or they ſhall 
appear, if he, ſhe, or they ſhall be unable to diſcover 
any eſtate or effects of the priſoner omitted in the ac- 
count ſet forth in ſuch his or her petition ; then and in 
any ſuch caſe, ſuch court ſhall, by rule or order thereof, 
immediately cauſe the ſaid priſoner or priſoners to be 
diſcharged, upon ſuch priſoner or priſoners executing 
ſuch aſſignment and conyeyance of his or her eſtates 
nd and effects in manner as aſſignments and conveyances 
Yof priſoners” eſtates and effects are hereinbefore direQed 
to be made. 


Of detaining I Unleſs ſuch creditor or creditors who ſhall have 
—_—y Fc charged any ſuch priſoner or priſoners in execution #8 
ment of — aforeſaid, his, her, or their executors or adminiſtrators, 
doth or do inſiſt upon ſuch priſoner or priſoners being 

detained in priſon, and ſhall agree by writing ſigned 

with his, herz or their name or names, mark or marks, 

or under the hand of his, her, or their attorney, in cal 

any ſuch creditor or creditors, his, her, or their execu- 


tors or adminiſtrators ſhall be out of England, to p?/ 


ObjeQing to 
ſchedule. 


Court may order him to be brought up again in the ſame term, fr 
it is diſcretionary. |, : 
+ It is a matter of courſe for court to remand priſoner the firſt tune 


if creditor wiſhes to inquire into the truti of the ſchedule. * 


[Sec. Vt, 


. X1X,) UNDER THE LORDS* ACT. 


and allow weekly a ſum not exceeding two ſhillings and 
four pence, 48 any ſuch court ſhall think fit, unto the 
faid priſoner, to be paid ever Monday in every week 
ſo long as any ſuch priſoner ſhall continue in priſon in 
execution, at the ſuit of any ſuch creditor or creditors ; 
and in every ſuch caſe, every ſuch priſoner and pri- 
ſoners ſhall be remanded back to the priſon or gaol 
from whence he, ſhe, or they Was or were ſo brought 
up, there to continue in execution. 


But if any failure * ſhall at any time be made in the 
nt of the weekly ſum which ſhall be ordered by 

my ſuch court to be paid to any ſuch priſoner, ſuch 
priſoner, ypon application in term time to the court 
where the ſuit in which any ſuch priſoner ſhall be 
charged in execution was commenced or ſhall have 
been carried on, or in the priſon of which court any 
ſuch priſoner ſhall ſtand committed on any habeas 


aun, or in vacation time, to any judge of any ſuch. 


court, may, by the order of any ſuch court or judge, be 
diſcharged out of — on every ſuch execution, 
proof being made before ſuch court or judge, on oath, 
of the non-payment for any week of the ſum of money 
ordered and agreed to be weekly paid ; but every ſuch 
priſoner and priſoners, before he, ſhe, or they ſhall be- 
ſo diſcharged out of cuſtody by any ſuch rule or order, 
ſhall execute an aſſignment and conveyance of his, her, 
— eſtates and effects in manner hereinbefore 
rected, 


And if any priſoner, who ſhall petition or apply for 
bis or her diſcharge under this act, ſhall refuſe to take 
the ſaid oath hereinbefore directed to be taken, or taking 
tle fame ſhall afterwards be detected before any ſuch 
court or judge of falſity therein, or ſhall refuſe to exe- 
cute ſuch aſſignment and conveyance of his, her, or 
fieir eſtates and effects as aforeſaid, as hereinbefore is 
required to be made by him, her, or them reſpectively, 


te, ſhe, or they ſhall be preſently remanded and con- 
{ue in execution. Ss 


* An inſolvent debtor has a right to his diſcharge if his groats be not 

before ten at night of the day on which they are payable ; and this 

2 is not waived by the turnkey on the fclons fide accepting them 
Mr that time. Fiſber v. Bull, 5 D. & E. 335. 


Where 
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Of priſoner's dif- 
charge on failure 
of payment. 
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How if many 
creditors with 
his detention. 


9 & 10 W. z. 


6. 15. 


Caolers to give » 
notice of this act 
to all dettors in 
their cuſtody, 


&. 


en penalty of 
30. 


DISCHARGE OP DEBTORS Ch. xix 


Where more creditors than one inſiſt on the pri. 
ſoner's detention, they are to pay him each not exceed. 
ing 1s, 6d. per week, 


And whereas many perſons are often committed 
* on attachment for not paying money awarded to be 
« paid under ſubmiſſions to arbitration by rules of 
* court, or under ſubmiſſion to arbitration bonds, and 
c which ſubmiſſions have been made rules of the — 
« in purſuance of an act paſſed in the 9th & 10th years 


e of the reign of king William the Third, for determin. 


« ing differences by arbitration, and likewiſe for ng 
e“ paying of coſts & duly and regularly taxed and allow. 
« ed by the proper officer after proper demanꝰs made 
« for that purpoſe z and alſo upon any writ of ccm. 
& municato capiends, or other proceſs for or grounded en 


e the non-payment of coſts or expences in any cauſe 


« of proceeding in any eccleſiaſtical court; it is hereby 
6 declared and enacted, That all ſuch perſons are and 
t ſhall be entitled to the benefit of this act, and ſubject 
« to the ſame terms and conditions as are herein ei- 
« preſſed and declared with reſpect to priſoners fer 
6 debt only.” 26 Geo. 3. c. 44. ſec. 3. 


tc And it is further enacted, That all gaolers and 
& keepers of priſons are hereby directed and required to 
* give notice of this act to all perſons in their cuſtody for 
&« debt, within three days aſter ſuch perſons ſhall have 
te been reſpeCtively committed or charged in execution, 
te ſo as to make the ſame clearly and perfectly under 
« and if any gaoler or keeper of a priſon ſhall neglect to 
te give ſuch notice, according to the true intent and meat- 
&« ing of this act. he ſhall forfeit and pay to any perion 
cc who ſhall ſue for the ſame the ſum of fifty pounds, to 
te be recovered by him or her by action of debt, in any 
« of his ma'eſty's courts of record at Weſtminſter, where- 
« in no eſſoign, protection, wager of law, privilege, of 
&« ;mparlance ſhall be admitted or allowed; and in every 
* ſuch action the proofs ſhall lie on the perſon againl 
« whom the ſame ſhall be brought: Provided neverthe- 
« Jeſs, that ſuch action ſhall be brought within ſix caler- 
« dar months after the cauſe of action accrued.” &. 


A defendant in execution for the contempt and for the cofis l 
90 warrants information may be diſcharged under the lords act. 


« And 


we VI UNDER THE LORDS ACT. 


« And be it further enacted,“ That where any debtors, 


ſaid ſhall have neglected to take the benefit of 
oy fd act within — limited by the ſaid act, 
« and ſhall have remained in priſon by the ſpace of one 
« year, and ſhall make it appear to the court out of 
« which ſuch execution iſſued that ſuch neglect aroſe 
« from ignorance or miſtake +, ſuch debtor ſhall then be 
« entitled to take the benefit of the ſaid act as if he or ſhe 
« had taken the ſame within the time by the act ſo li- 


« mited as aforeſaid.” Sec. 5. 
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Time allowed 
debtors for 
taking the be. 
nefit of the te- 
cited act cx. 
tenced. 


« Provided always, That it ſhall be lawful for any Creditors may 


«creditor or creditors, at whoſe ſuit any debtor ſhall 
« he ſo in execution as aforeſaid, to file interrogatories 
« for the examination of ſuch priſoner, before his or 
« her being admitted to take the benefit of this or the 
« before recited act.“ Sec. 6. 


« Provided always, That this act ſhall not extend to 
« ny debt or debts that may be owing to the crown, 
« nor ſhall it affect any proceeding which at any time 
« may be lawfully had under or by virtue of any com- 
a miſſion of bankrupt.” 


SECTION VII. 
Of Summons and Motion. 


lt is frequently neceſſary, in the progreſs of a cauſe, 
ſor the parties to apply, either by their attorney or coun- 
ſel, to a judge at his — or to the court in which 
their ſuit is pending, to obtain certain orders and rules 


A priſoner who has loſt the bentfit of the lords act (32 Geo. 2. 
6.18.) by the miſconduct of an agent, may aſterwards be diſcharged 
ider the 26 Geo. 3. c. 44+ . 5. Which provides relief for thoſs who 
uur negleQted to take advantage of the former through ignorance or 
miſtake, Pearce v. Tyler, 4 D. & L. 231. 

f Whete a priſoner has been brought into court to be diſcharged 
under the lords act, and upon his examination the court have refuſed to 
Ucharge him, they will not afterwads diſcharge him on that act, though 
* make 15 affidavit of circumſtances in anſwer to the cauſe ſhewn on 
2 examination againſt his diſcharge, and that thoſe circumſtances were 
wot then diſcloſed owing to a miſtake. The 5th ſer. 26 Geo. 3. c. 44. 
8 only meant to remedy a negl-& in not taking the benefit of the lords 


— _ — tive limited by that act. Tlef uten and another v. Dunphy, 
Nie 101. 


agreeable 


file int.rroga- 
tories, c. 


Not to extend to 
debts due to the 
crown, &c. 
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Summons, 
how taken out 


Service thereof. 


Attendance 
thereon. 


How, " diſ- 
obe yed. 


it. 


which is procured by ſuminons, and the laſt by motion. 


an attachment ſhould not iſſue. 


SUMMONS AND MOTION. fc, XX. 
agreeable to the urgency of their eaſe; the fir of 


8. * 


/ Of proceeding by Summons. 


A ſummons may be taken out before any judge d 
the court wherein the action is brought; for which 13 
is paid; and the ſame for every renewal thereof, whe. 
ther in term or vacation. 


A true copy of the ſummons muſt be ſerved on the 
plaintiff or defendant's attorney; and if there be no 2. 
torney, on the parties themſelves, or left for them x 
their laſt place of abode. As it may afterwards be ne- 
1 for the perſon ſerving ſame to ſwear to ſuch (er. 
vice, he ought to examine it with the original, 


« SE mn EE yp 


At the hour appointed by the ſummons, the attorng 
taking out ſame ought to attend at judge's chamber, 
and wait half an hour“ for the attorney of the ad- 
verſe party ; if he does not attend by that time, then 
take out and ſerve a ſecond ſummons, marking thereon 
ſecond ſummons ; upon which attend as before, and again 
renew the ſame, and ſerve it, marking the third ſun- 
mont, which, if not obeyed, make affidavit before the 
judge of having taken out and attended upon the third 
ſummons, and a judge's clerk will give you an order for 
the matter applied for. Pay for each order 27. and 
ſerve ſame in like manner as the ſummonſes. 


If judge's order be diſobeyed ; and the party who ap- 
plied for it would wiſh to enforce it by attachment, be 
mult previouſly move to make the judge's order a rut 
of court; and then move for an attachment, which the 
court will, in ſome caſes, award in the firſt inſtance; 
but generally a rule ni is granted to ſhew cauſe vn 


If a judge's order be acquieſced in, it is as valid u 
any act of the court; but the validity of it may be in- 
peached, either by moving the court to ſet it aſde, 0 


* Formerly one hour's attendance was neceſſary ; but now by yr 

k. B. Trin. 35 Geo. 3. an attendance on any judge's ſummons, . 

an leur, next immediately following the return thereof, hall be ſv 
f 


ext. 


4 
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n 
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of if made in vacation, by applying the next term to ſet | * | 


ide the proceedings had under it. Tidd, 270. 


Of proceeding by Motion. 


A motion is an occaſional application to the court Motion, whar. 
the parties or their counſel, in order to obtain ſome 
ule or order of court which becomes _— in the 
eſs of a cauſe, or to get relieved in a ſummary 
manner even aſter the action is at an end, without the 
neceſſity of reſorting to the more expenſive and dilatory 
proceeding of an audita querela, 
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A motion is uſually grounded upon an affidavit, be- Affidavit necef- 
ing a ſtatement upon oath of the facts upon which the _ 
plication to the court is made. 


It is ſometimes abſolute in the firſt inſtance, if the Rule abſolute. | 


Tn thing applied for is a mere matter of courſe; otherwiſe, ; 
* it is only granted conditionally, to become abſolute on a Rule niſi. 
then certain day, unleſs cauſe be ſhewn to the contrary ; it 
Non s then called a rule nf. 
15 A copy of the rule muſt be ſerved on the oppoſite Service chr col. i 
e the party; and, if no eauſe ſhewn on the day, it may be 8 
third made abfolute the next day, upon an aſlidavit of the i 
er fot regular ſervice of the rule nf. 1 
and ' 1 
If cauſe is intended to be ſhewn againſt it, a copy of Copy of rule | 
the rule, and alſo of the affidavits on which it was and affidavits 7 
0 . granted, (and which are always left with the clerk of — 5 
it, he the rules till made abſolute or diſcharged,) muſt be *% 
, mul had from the office, otherwiſe the court will not permit "i 
þ the ay cauſe to be ſhewn. 1 
ace; Bj 
. win h Sometimes cauſe is ſhewn upon the weakneſs. of the of ſewing 0 
patty's own affidavit who obtained the rule; ſome. cave. i 
umes upon the facts to be diſcloſed in anſwer, and i 
lid 1 Vhich are ſtated in an affidavit on the other ſide, * 
e im. 1 
e, 0 As the counſel's name who obtained the rule 51% 1 £17 
8 always put in the rule, it is the practice for the "8% 
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counſel on the other fide to inform him of his intention 
to ſhew cauſe, and to ſhew him the affidavits with 
vlich he is furniſhed for that purpoſe. 

| When 
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How Ciſfpoſed 
of. 


Affidavits in- 
titled. 


Rule niſi. 
Stay of pro- 
cec dings. 


Of filing affida. 
vits. 


Of enlarging 
the rule. 


Sewing c:ufe 
at chambers. 


Coſts of mo- 
ton. 


Peremptory 
rule, what, 
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| When cauſe is ſhewn, the party to ſhew cauſe de. 
gins, and the other anſwers; the court then decidey 
according to the merits. 


The affidavits, on each fide ſhould be properly in. 
titled and ſtamped. and not ſworn before a commil. 
ſioner who is the attorney in the cauſe; otherwiſe they 


will be bad. of 
A rule ni to ſet aſide proceedings for .irregularity, the 
and in the mean time proceedings to be ſtayed, operates 7 


as a ſuſpenſion to the proceedings till diſcharged. 


If the affidavit on ſhewing cauſe is a poſitive contra- 


diction, though falſe, the rule i will be diſcharged, "mn 
the court cannot enter into the merits of the truth or Tac 
falſehood of the fact; but the only ſtep for the other üicul 
ſide to take is to deſire the affidavit may be filed, and pape 
indict the party making it for perjury. 
If the application be ſuch that the adverſe party * 
cannot be prepared to ſhew cauſe againſt it in time, as to be 
where he 1s obliged to ſend into the country for in- tre 
ſtructions, and cannot get his affidavit ready, or the vith 
like, he may move the court to enlarge the rule til kde; 
ſome other day; but the court will be cautious of ſuſ- drder 
fering this, if the other fide is to be delayed by it (un- he 2d 
leſs they conſent); and if the party is in cuſtody, they viſe, 
will ſcarce ever permit it. fied b 
| | of the 
If a rule is enlarged near the end of the term, it is s! 
ſometimes ordered for the ſake of expedition to ſhew all fu 
cauſe at a judge's chambers. u . 
The coſts of the motion are in the diſcretion of the the ne 
court. In general, if the rule a/ is drawn up on paſ- 
ment of coſts, if diſcharged, it is diſcharged with colts) We 
but that is not always the caſe; nor, if made abſolute, cial c 
is it always made abſolute with coſts. The colts are days 2 
often directed to abidethe event; i. e. to be paid by the buſine 
party who is ultimately unſucceſsful in the cauſe. w_ 
| 
Sometimes a rule becomes peremptory: that is, when 
it is enlarged till the next term. Vol 


by 
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- By Reg. Mich. 17 Geo. 3. it is ordered; That all 
rules ry ny till the next term be peremptory; and 
that eight ſet down for every day. They are then 
eilled on in order, when cauſe muſt feremptorily be 
bewn, or they will be made abſolute, | 


If a rule be drawn up otherwiſe than as intended, it When oourt 
einnot be altered without a freſh application to the Vill open rule. 
court, who will order the miſtake to be reCtified ; ſo 
they will open any rule, and ſuffer cauſe to be ſhewn, 
if made abſolute too ſoon, or by ſurpriſe, upon the op- 
polite party, or the like. 


For the better conducting of the buſineſs of the courts, Days appointed 
certain days are appropriated to certain purpoſes. Thus, for-the buſineſs. 
Tueſdays and Fridays are called paper days; and par- 
ticularly ſet apart for arguing all cauſes ſet down in the 
paper, by the clerk of the papers. 


By Reg. Mich. Term, 30 Geo. 2. all ſpecial cauſes, Of ſpecial 
to be ſet down by the clerk of the papers of this court caules; how [: 
to be argued, ſhall be entered at leaſt four days exclu- : 
fire of the day of argument; of which notice ſhall forth- 
vith be given to the attorney, or agent, on the other 
ide; and that all ſuch —2 ſhall be argued in the 
order and courſe the ſame ſtand entered; and ſhall not 
be adjourned to any future day, by conſent or other- er adjourned. 
viſe, unleſs the court ſhall, for reaſonable cauſe veri- 
hed by affidavit, upon application to be made by either 
of the ſaid parties, their attorney, or agent, at leaſt two 
days before the day of argument, otherwiſe order; and, 
il ſuch cauſes remaining undetermined, at the end of 
any term ſhall, without any new entry, be continued in 
the books kept by the clerk of the papers, to come on 
next term in the order and courſe the ſame ftand. 


Wedneſdays and Saturdays are appropriated to ſpe- Crown paper- 
cal caſes and other buſineſs on the crown fide ; Mon- 
Gays and Thurſdays are open days for motions, or any 
ineſs that may be appointed by the court to come 
a; and on the other days, after the civil paper or crown 
{3 is gone through, motions are heard. 
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New Practice of To that liberality of ſentiment which ſo eminently 
— adorned the late accompliſhed and venerable Chief 
tions intro- Juſtice of the King's Bench, the Earl of Mansfield, i; 
duced by Lord the junior part of the bar indebted for the valuable pri- 
* vilege which they at preſent enjoy, of being enabled to 

bring the buſineſs of their clients before the court with 


equal expedition with their ſeniors in the profeſſion, 
Before Lord Mansfield's tirne, the /ettled and general 


rule of the court was, to begin every day with the ſenicr * 
counſel within the bar, and then to call to the gert 0 
ſenior in order, and ſo on, as long as it was convenient mo 
to the court to ſit; and to proceed again in the ſame 

manner upon the next and every ſubſequent day, although 8 
the bar had not been half or perhaps a quarter gone Co 
through upon any one of the former days; fo that the 8 
juniors were very often obliged to attend in vain, with- Ben 
out being able to bring on their motions for many ſuc- 

ceſhve days. But that learned and ever to be reſpected 9 
judge was no fooner feated on the bench, than he 8 
eſtabliſhed a different and more equitable method; for i, 
he profeſſed, and 'moſt punctually practiſed, the going 
quite through the bar, before he would begin agam 9 
with the ſeniors, even though it ſhould happen to take 8 
up two or three more days, before all the motions which ere 


were ready at the bar, on the firſt day, could be heard, 
Burr, 58. 


= 


/ 
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CHAPTER XX. 


Of Error. 


Sec. 1. The Nature of the Writ of Error, and 
in what Caſes it lies. 

Ste. 2. Of proceeding in Error from the Com- 
mon Pleas into the King's Bench. 


Sec. 3. Of proceeding in Error from inferior 
Courts into the King's Bench. 


Sec. 4. Of proceeding in Error from the King's 
Bench into the Exchequer Chamber. 


Sec. 5, Of proceeding in Error in Parliament. 

Ste. 6. Of proceeding in Error coram nobis, 
Oc. 

Ste. 7. Of proceeding in Error tam quam. 


See. 8. Of proceeding in Error by Plaintiff ta 
reverſe his own Judgment. 


Ste. 9. Of Summons and Severance in Error, 
if quaſoing Writs of Error, of the Abatement 
if Writs of Error, of amending Judgments after 
Error brought, and amending Writs of Error, 


Sec. 10. Of Falſe Judgment. 


SecTtion I. 


Of the Nature of the Writ of Error, and in what 
Caſes, and into what Courts it lies. 


V HENEVER the final judgment of the court is ob- Writ of error, 
tained, if either party be diſſatisſied with it, the What. 

rcord may be removed by writ of error into a ſuperior 

nibunal, in order to the reverſal or affirmance of th 

armer judgment. | 


Iiz A writ 
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4%4 OF PROCEEDING IN ERROR, &. (Ch, xx 


When it lies. A writ of error lies for ſome miſtake, or ſup ſed 
miſtakes, in the proceedings of a court of record; for to 

_ amend errors or miſtakes in a baſe court, not of re. 

cord, a writ of falſe judgment lies, of which hereafter 

Section 10. ; 


A writ of error is a writ of right in all caſes but 
felony and treaſen, Salk. 504. and may be had againſt the 


king. 


When in ſame Error lies either in the fame court where the judy. 

— ment was, or in a ſuperior court. It lies in the ſame 
court where the judgment was given, when the err; 
was not for any fault in the court, but for ſome defe& 
in the proceſs of the cauſe, other than in the judgment, 
of for default of a continuance, Dy. 196. a. or for de- 
fault in adjudging execution, 1 Rol. 176. 7 Hen, 6, 
30 Yelv. 157.F.N.B. 21. i.; as for miſpriſion of the clerk, 
or for error in fa; and there the writ may be in the 
ſame court, 1 Sid. 203. except where ſuch error is in 

When in a ſu- the Exchequer. 3 Lev. 38. But if there is error in law, 

perior one. or in the judgment of the court, then the writ lies to a ſu- 
perior court, and ſuch writ of error only lies upon matter 
of las ariſing upon the face of the proceedings, ſothat 
no evidence is required to ſubſtantiate or ſupport it; 
for if there has been an error in the determination of 
the fas in the cauſe, which it was the province of the 
jury to determine, the method of obtaining redreſs, in 
fuch caſe, is not by «orit of error, bat by an attaint of 
the jury, or appealing to the juſtice of the court to grant 
a new trial, in ordet to correct the miſtakes of the for- 
mer verdict, ” 


When it les A writ of error lies from almoſt all inferior courts of 

into K. B. record in England into the King's Bench. But #7 
does not lie from any inferior court of record in Eng: 
land into the Common Pleas, except in two or the 

Q. Whether in- caſes ; for which vide Com. Dig. Bac. Abr. &c. But 

1 C. B. the better opinion ſeems to be, that error lies not int? 
C. B. in any caſe. In courts newly conſtituted, 1 
which are empowered to proceed in a method different 
from the courts of common law, their judgment 18 1 
ſubject to a writ of error; bat yet the King's Bene 
may examine them by certiorari or | 
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the late * of the declar, af, 6 Geo, 1. Nowrit of error 
0 Houſe of Lords in Ireland had no juriſdictian rk ae We= 
oF error from any court there; and error in a judgment 
in the King's Bench in Ireland lay immediately in the 
King's Bench here. But now the Houſe of Lords in 
lreland will be the dernier reſort there, as it is in Eng- 


land, 


Errors in judgments, real and mixt, before the juſtices From courts 1 
in their great ſeſhons in Wales, lie in the King's Bench, Wales. 
by the 34 & 35 of Heu. 8. c. 26. 


And errors in judgments, in pleas perſona / there, lie | 
alſo in the King's Bench, fince the ſtat. 1 W. & M. 
c. 27. 


If error is in the county palatine of Lancaſter, the From county 
writ is directed to the chancellor or his deputy, com- Palatine. 
manding, that he give it in charge to the juſtices at 
Lancaſter, that they ſend to him in his chancery the re- 
cord, &c. and the writ which came to him thereupon, 
and that he tranſmit the record. | 


But if an erroneous judgment be given in Durham, 
in the chancery, upon proceedings according to the 
common law, or before the juſtices bf the biſhop, a writ 
of error lies before the biſhop himſelf; and if he gives 
an erroneous judgment, error lics in the King's Bench, 
2 Crom. 330. 


But error on a judgment in the Cinque Ports lies Fram Cinque 
neither in the King's Bench nor Common Pleas ; but Ports. 
by cuſtom ſuch judgment is examinable by 5/1, in na- 
ture of a writ of error, coram domino cuſtode, ſeu guardiana 
qunque portium apud curiam ſuam de Shepway. 


Nor does error lie in the King's Bench or Common From court of 
on a judgment in the fannaries, but an appeal to ftannaries. 
the guardian, and from him to the prince; and if ng 
prince to the king's council. 2 Crom. 330. 


Where plaintiff has ſuffered a nonſuit, he cannot No writ of 
g on that judgment; for though the record be ever error on ronſuir, 
erroneous, he cannot after his default by ſuffering a 
danſuit have judgment in his fayour. Kempland v. 
, Ii 3 Macaulay, 
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Macaulay, K. B. 4 D. & E. 436. Bex v. Bennet, C. B 
1 H. Blac. 432. But Semb. contra. Str. 235. N 


It is a certain rule, chat all the parties to the ſuit be- 
low muſt, in all caſes of error, be made parties alſo in 
the writ of error; and in caſe of the death of a pa 
he muſt be named, and his death alleged in the wri; 
And if one refuſes, he ſhould be ſummoned and {. 
vered. Carth. 7. Stra. 606, Cooper v. Ginger. See 
5e, Section 9. | | | ; 


SECTION II. 


Of proceeding in Error from the Court of Common 
| Pleas into the King's Bench. 


A. Of ſuing out Writ and of Bail thereon, 
when requiſite, &c, | 


B. Of tranſmitting the Record, and herein of 
'the Scire Facias quare Executionem non, 


C. Of non-profling the Writ. 
D. Of alleging Diminution. 
E. Of aſſigning Errors, Joinder in Error, and 


of the Error Book, and of the Scire Facias ud 
audiendum Erreres. 


F. Of the Judgment and Execution. 


A. Of ſuing out Writ and of the Bail thereon, 


If an erroneous judgment is given in the Common 
Pleas, the writ 3 error in all caſes is made returnable 
into the court of King's Bench. 

In order to bring error, the attorney for the part) 
ſuing it finds the number of the judgment roll from the 
docket of the prothonotary's office, and thereby finds 
the roll in the treaſury, of which he makes a copy, and 
thereupon the curſitor makes out the writ of . 
Which may be ſued out before judgment, but jut, 
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ment muſt be given before the return of it. 3 Keb. 308. 
Vent. 96. Latch. 133. 


For ſhould it be made returnable before judgment Return ther 


given, it 1s ſuch a fault as is not amendable, Str. 807. 
Jacques v. Nixon, 1 D. & E. 279. 


When the worit of error is obtained from the curfitor, Allowance. 


ou mult get it ſealed, and then carry it to the clerk of 
the errors, and pay him his fee for the allowance of it, 
who will give you a notice in writing of ſuch allowance; 
after which you ſhould ſerve the other party's atto 
with a copy of the writ and allowance thereof, whic 
ſhould be ſerved immediately; for until it is ſerved, it is 


437 


no /+perſedeas to the execution; nor is it a ſuperſedeas, How for a (a. 


unleſs bai/ be put in by the party ſuing the writ of prricdeas. 


ermr, provided it be a caſe that requires bail. 


Of the operation of the allowance, and how a writ 
of error operates as a ſuperſedeas, ſee vol. I, ch. 12. J. 


In order to prevent vexatious delay by frivolous writs Of bail in error, 


of error, and to protect ti party who has obtained a 
judgment, ſpecial bail is in many cates, by particular 


ſtatutes, required to be given by the plaintiff in error; required by dif- 
and perhaps it would be better if the legiſlature had ferent ſtatutes 


anade it requilite in all caſes. 


The firſt ſtatute requiring bail on error is the 31 Elz c. 4. 
31 Eliz, c. 3, ſec. 3. which enacts, © That before any bail in error after 


« allowance of any writ of error, or reverſing of any RET 


* outlawwry be had by plea or otherwiſe, through or by 
want of any proclamation to be had or made according 
«to the form of this ſtatute, the defendant in the ori- 
« ginal action ſhall put in bail, not only to appear and 
« anſwer to the plaintiff in the formt ſuit in a new 
action to be commenced by the ſaid plaintiff, for the 
© cauſe mentioned in the firſt action, but alſo to ſatisfy 
* the condemnation, if the plaintiff ſhall begin his ſuit 
before the end of tu terms next after the allowing 
* the writ of error, or otherwiſe avoiding of the ſaid 
« outlawry,” . 


bail in error in 


The next ſtatute, requiring bail on error is the 3 = 1. 3 Jac. 1. c. 8. 


e. 8. intitled, 4 An act to avoid unnecefary delays vf 


k 5 debt on bond, 
114 te execution z” or for rent. 
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or PROCEEDING IN ERROR, &c. cb. xx 


# execution ;”— whereby it is enacted, © That no exe. 
te cution ſhall be ſtayed or delayed upon or by any writ 
F< of error, or ſuperſedeas thereupon to be ſued for the 
« reverſing of any judgment given in any action or hill 
** of debt upon any fingle band for debt, or upon any obligs- 
te tion with condition for the yen of money only ; or 
* upon any aCtion or bill of debt for rent, or upon any 
i contract ſued in any of his bighneſs's courts of record 
at Weſtminſter, or in the counties palatine of Cheſter 
c Lancaſter, and Durham; or in the courts of great 
5e ſeſſions in any of the twelve ſhires of Wales, unlef 
ﬆ ſuch perſon or perſons, in whoſe name or names ſuch 
« writ of error ſhall be brought, with tw ſufficient 
ic ſureties, ſuch as the court (wherein ſuch judgment is or 
c ſhall be given) ſhall allow of, ſhall firit, before ſuch 
&« ſtay made or ſuperſedeat to be awarded, be bound unto 
ic the party fer whom any ſuch judgment is given, by 
tc recognizance to be acknowledged in the ſame court, 
« in double the ſum adjudged to be recovered by the ſaid 
cc former judgement, to proſecute the ſaid writ of error 
« with effect; and 110 to ſatisfy and pay (if the ſaid 
e judgment be affirmed } all and ſingular the debts, du- 
de mages, and coſts, adjudged upon the former judgment; 
t and all cofis and damages fo be alſo awarded upon the 
be delaying of execution,” 


The only cafes provided for by this ſtatute were, 
actions of debt upon any fingle bond for debt, or obligation 
with condition for payment of money only, or action of dibt 
—— or upon any contract. | 

Bail therefore is not requiſite upon bringing a writ 
of error upon a judgment in an action of debt tounded 
upon a prior judgment, Biddleſor: v. 1 bytell, Burr. 1548. 
becauſe this is caſus omiſſus put of this act, which is to 
be taken literally, and not extended by conſtruction, 
Thid. and 1 Blackſ. Rep. 506, Biddleſon v. II hytell. 


No bail is neceſſary in bringing a writ of error upon 
a judgment in debt or bond conditioned for performance 
of covenants, or upon a bail. bod, becauſe theſe bonds are 


not conditioned for the payment of money only. 


The condition of a bond was to perform covenants in 


| f 
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of money, and the others were collateral ; and the breach 
\ſigned was for the non-payment of the money : yet, on 
error brought upon the judgment no bail was taken; 
for per Holt, this is not a condition for the payment of 
money only, but to do collateral acts. It is true, the 
breach alligned is for not paying the money ; and there- 
fore the caſe upon the pleadings is the ſame as if the 
condition had been for the payment of money only, yet 
the condition is not for the payment of money only. 


Carth. 28. 
The condition of a bond was to pay for ſo much beer 


25 ſhould be delivered to 8. not exceeding 100/. After goods to a cer- 


judgment upon demurrer below, error was brought, 
Et per Cur. no bail requiſite, This ſum was not cer- 
{ain even at the time of the action brought. Thrale v. 
Jaughon, Stra. 1190. 1 Will. 19. 8. C. 


Action upon an ihm computaſſet in C. B. error Of an inſimul 


brought in B. R. after judgment for the plaintiff; and 
won the queſtion of bail being requiſite, per Cur. 
This caſe is out of the ſtatute, for the debt recovered did 
not accrue by any contract or other duty certain at firſt, 
but merely upon an account between the parties, which 
account has reduced divers uncertain ſums to one cer- 
tainty : therefore, as the action was founded upon the 
xccount, which is uncertain, this caſe is out of the ſta- 
tute. —The ſame law in debt, upon an award, when the 
abitrators have reduced divers controverſies to be re- 
compenſed by one ſum : though this is a debt, yet it is 
pot ſuch a one as is intended by the ſtatute, which muſt 
be a debt certain at firſt. Yelv, 227. 2 Bulſt. 53. 


The original action was in debt on band conditioned Of bond to pay 


money to be 


to pay ſo much money as J. S. ſhould declare to be due 
on an account; and, after pleadings below, error was 
brought on the judgment. And by all the judges, except 
Kecling, the plaintiff in error mult put in bail, or exe- 
cution may go; for this obligation is made for the 
nent of money only, which, though not certain a 
lation was made, is yet certain before the action 
fought, 1 Lev. 11). 1 Keb. 613. 690, The Dean of 
I. Paul's v. Capell. | 


But 


or to pay for 


tain amount. 


computaſſet. 


awarded. | 


a Sn es 
wy; © 
wy 5 — 


- 


- SR; TRIALS 
qt U 


ny - 1 * 


a is) 
hg OY 


3 


* » 
- 8 — bo vx. => * ed 
9 * 1 * . Py «5 as * 4 * — "_'Y 8 — i 
Ms a or ont ug rum gy WS: 4-3 274 — 
» pu . * 


hs . 
—— 2 — * 
— — — we 


1 


9. 
A 3 8 8 


5 — 
N o — 


58 „ 
h Ws * 


S056 „ 


” * 1 

1 \ 

7”; 
ot] 

* 

* 1 
IC. 
A 2+ : 
4T/ of 
44 18 
1 

5 
5 . 

'” 

* 1 

9 

3 

1— 
fl 
* * 

13 { 
* 51 
1 

1 1 
» * . 
3 
7 q 1 * 

£ 
- ax 2 
4 -Y ; [ 
"> tix 
17 * * 
nt 6 "im. 
* 

4 
4 

27 >: 

n 

83 

"I 
* 

1 4 

A ik 

"#& 3% 

* 

n 1 
L ws 
e 

LE: 

* 

* 


3 


x". 
* 


b A 
23> amt ard *A 5 > 


499 


Of bottomree ' 
bonds. 


To pay money 
according to in- 
denture. 


Bonds given as 
ſe- 


If bond be not 
within ftatute, 
but judgment by 
detault, bail is 


OF PROCEEDING IN ERROR, &e. [Ch, xy : 

But if the defendant brings error after; 
againſt him in an action N bottomree ra, 90 — P 
put in bail; becauſe the contingency having happened « 
this is now, in every reſpect, a bond for the payment of 
money. Stra. 476, Pitt v. Coney. 

Motion for leave to take out execution, no bail hein - 
put in on a writ of error brought by defendant, the action pe 
being in debt on bond, conditioned only for payment of af 
money according to the true intent and meaning of an th 
indenture, and not performance of covenants, On m 
ſhewing cauſe, the court held that bail was required by on 
3 Jac. 1. If the bond had been generally for performance tif 
of covenants in an indenture, and the only covenant in tic 
that indenture had been for payment of money, hail 2p 
mult have been given on error. But the court gut ur 
time to put in bail. Barnes, 98, Littleten, executor, v, ma 
Hanſon. a the 

nar 

The condition of a bond was for payment of zoo Ba 
at ſuch a day, being the ſum mentioned in certain in. 
dentures of ſuch a date. And error being brought, the | 
plaintiff in error would have been excuſed from giving bon 
bail, becauſe the words of 3 Jac. 1. are, * bonds for oy. a fl 
© ment of money only ;” whereas, this was rather a bond not 
for performance of covenants. But the court held, that had 
bail ought to be given; for the material part of the Thi 

condition was the payment of $5o0o/. and the other the 
words were only added to ſhew they were not diſtin 
| debts, but only different ſecurities for the fame. D. It 
boſdes v. Horſey, Stra. 959. ” 
* 

A bond given by a third perſon, to a third perſon, 2 the 
collateral ſecurity for a debtor's paying his creditor aſter 
15 c. in the pound upon a liquidated total of his debts, verſe 
is a bond with condition for the payment of money ſatu 
only within this act; thereſore bail requiſite. Burr. 

Rep. 4 pt- 746.— And its being payable by inſtalments U 
makes no difference. = 

But if an action of debt be brought on a bond cot- * an 
ditioned for the performance of covenants, and the de. en 
fendant lets judgment go by default without craving ay 


requiſite. 


* of the condition, and after brings error, be j- 


ge. II.] OF PROCEEDING IN ERROR, &e. 


it in bail; becauſe it does not appear to the court 
upon the record, that the condition was for performance 
of covenants. | This is the practice in B. R. 


But in C. B. it is otherwiſe, as appears by the fol- 
lowing caſe, Plaintiff declared in debt on a bond, of 
which defendant craved oyer; and the condition ap- 

red to be for performance of covenants, Defendant 
after oper, inſtead of pleading, entered nil dicit, in order 
that ojer of the condition appearing upon record he 
might bring a writ of error without bail. The court, 
on hearing counſel, ſet aſide this entry, and gave plain- 
tiff leave to enter judgment. by default. And the queſ- 
tion then was, whether the. condition of the bond not 
zppearing on record, bail ought to be required on the 
writ of error or not? And the court held, that the 
matter of bail is properly examinable by affidavit; and 
the bond being conditioned for performance of cove- 
nants, bail ought not to be required. Spinks v. Bird, 


Barnes, 72. 


Motion for bail upon error in an action of debt on 
bond, conditioned for payment of 300 J. mentioned in 
2 ſurrender of a copyhold by way of mortgage, and 
not for performance of covenants, wherein judgment 
had paſſed by default. Per Cur, there muſt be bail. 
This caſe is out of the ſtat. 16 & 17 Car. 2. but within 
the ſtat. 3. Jac. 1. Barnes, 78, Woods v. Armſtrong. 


It is to be obſerved, that the above ſtatute of James 
extends to all ſuch actions as are mentioned therein, 
whether judgment be after verdict or by default; but 
the two following ſtatutes only extend to judgment 
ater verdict; ſo that no bail is required on error to re- 
rerſe a judgment by default, except it comes within the 
ſtatute of James. 2 | 


The third ſtatute requiring bail is the 13 Car. 2. c. 2. 
(vhich after reciting the ſtatute of 3 Jac. 1. in ſec. B.), 
ſec. 9. enacts, © That no execution ſhall be ſtayed in 
* any of the courts aforeſaid, by any writ or writs of 
© error, or ſuperſedeas thereupon, after any verdif and 
« . . 

' Judgment thereupon obtained in any action of debt ground- 
nr upon the ſtatute made in the ſecond year of the 
. ſeign of the late king Edward the Sixth, for not 

3 « ſetting 
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Statute of James 
extends to 
judęment by 
default, 


13 Car. 2. 

In what caſes 
bail required 
thereby, 


after verdict. 
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Double coſts 
given. 


36 & 17 Car. 2. 


In what caſes 
bail required 
thereby, 


after verdiQ. 
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$ 
« ſetting forth of tithes ; nor in any action upon the 
« upon any promiſe for payment of money, — 2 
actions of covenant. detinue, and treſpaſs, unleſs ſuch g 
« recognizance, and in ſuch manner, as by the ſaid re. 5 
« cited former act is directed, ſhall be firſt acknow. y 
« ledged in the faid court where ſuch judgment is £ 
given.“ 
Sec. 10. „Gives double coſts to a defendant by de. Wy 
&« lay of execution by reaſon of error brought, if the - 
“judgment be affirmed.“ 6 | 
Sec. 11. ** Provides that the ſaid ſtatute ſhall not ex. 5 | 
te tend to actions popular; or upon penal ſtatutes, in. . 
4 dictments, & c. other than the ſtatute of Edward the 80 
« Sixth mentioned.“ the 
The fourth ſtatute requiring bail on error, is the ( 
16 & 17 Car. 2. c. 8. ſec. 3. which enacts, „That no 
« execution ſhall be ſtayed in any of the aforefad * 
te courts *, by writ of error or ſuper/edeas thereon, after The 
* verdict and judgment thereupon, in any action per. Cha 
*& ſonal whatſoever, unleſs a recognizance, with con- —_ 
« dition according to the ſtatute made in the third hw 
« year of = James the Firſt, ſhall be firſt acknov- Buly 
&« ledged in the court where ſuch judgment ſhall be 
« given: and further, That in writs of error to be By 
os — upon any judgment aſter verdict in any writ bur þ 
6 of deter, or in any action of ejefione firme, no exe * 
« cution ſhall be thereupon or thereby ſtayed, unlels "ark 
ce the plaintiff or plaintiffs in ſuch writ of error (hall be ger 
'« hound unto the plaintiff in ſuch writ of dower, or To 
4% action of ejedFione „in ſuch reaſonable ſum as "op 
« the court to which ſuch writ of error ſhall be d- Per ( 
« rected ſhall think fit; with condition, that if the judg- requir 
« ment ſhall be affirmed in the ſaid writ of error, or that bal v 
6 the ſaid writ of error be diſcontinued on the default oy 
« of the plaintiff or plaintiffs therein, or that the ſaid quite 
44 plaintiff or plaintiffs be nonſuit in ſuch writ of error, 2 
4 that then the ſaid plaintiff or plaintiffs ſhall pay ſuch party 
« coſts, damages, and ſum and ſums of money as ſhall who j1 
ee be awarded upon or after ſuch judgment affirmed, Bail in 
« difcontinuance or nonſuit had.“ the co 
The ſame courts 28 are mentioned in the ſtatute of James 1. f. followe 


the courts at Weftminfier, courrs of the countier palatine, and greet ſeen. And 


© a 


—— 


t 


* 


Kr n SN 5 


ult 
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And by ſec, 4. © To the end that the ſame ſum and 
« ſums and damages may be aſcertained, it is enacted, 
« That the court wherein ſuch execution ought to be 
© oranted, upon ſuch affirmation, diſcontinuance, or 
« nonſuit, ſhall iſſue a writ to inquire as well of the 


« meſne profits, as of the damages by any waſte com- 


« mitted after the firſt judgment in dewer, or in eec- 
« tiene firme 3 and upon the return thereof, judgment 


40 profits and damages, and alſo for colts of ſuit.” 


Provided, That this ſtatute ſhall not extend to any 
« writ of error to be brought by any executor or admi- 
« giſtrator, nor any action popular or upon a penal 
« ſtatute (except the ſtatute of Edward the Sixth), nor 
« upon indictments,” &c. 


On error in cjectment, the plaintiff in error being in 
2 remote part of the kingdom, found two ſufficient men 
to be his bail, who were bound in a re izance, &c. 
The court, holding that the intent of this ſtatute of 
Charles the Second being to ſecure the defendant in 
error, it was here fully obſerved, becauſe this bail was 
better than the plaintiff's own recognizance. Barnes v. 


Bulver, Carth. 121. Goodtitle v. Bennington, Barnes, 75. 


Bail was put in by plaintiff in error in ejectment, 
but he himſelf was not bound as required by the ſta- 
tute 16 & 17 Car, 2. on which plaintiff below moved 
for leave to take out execution, and obtained a rule to 
ew cauſe. For plaintiff in error it was urged, that 
it is become the conſtant practice to give bail by ſure- 
ties, and more for the advantage of defendant in error. 
Per Cur. before the ſtatute 16 & 17 Car. 2. no bail was 
required in dotver, cject ment, Cc. By the ſtat. 2 Jac. 1. 
bail was required in debt only. The ſtat. of Car. 2. 
extends to all perſonal actions after verdict, and re- 
gutes ſureties. In dower, real or mixt actions (and 
gehen is a mixed action) after verdict it requires the 
patty to be hound. This is a leſs ſecurity than by bail 
who juſtify, for the party is bound by the judgment. 

in error cannot be put in before a commiſſioner in 
tie country. The method of the ſtatute cannot be 
folowed without great inconvenience; and a better 
method, 


« ſhall be given, and execution awarded for ſuch meſne 


Exceptions in 
the ſtatute. 


Plaintiff need 
not enter into 
recognizance, 
two ſureties 
ſufficient. 
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In what caſes 
executors to 
give bail in 


error. 


494 OF PROCEEDING IN ERROR, &c. [Ch. Xx. 
method, where the party lives at a diſtance from Lon 
don, is ſubſtituted, and has been the practice ever * 
Rule diſcharged. Laſbington and Doe on dem. of Gul. 
Frey. Barnes, 78. 
To what A recognizance on error in egjefment, ought to be 
amount bail to the value of two years meſne — and — 
an gave. is uſually taken in both courts, Barnes, log.; or in 
double the rent due if gectment for rent. Burr, 2501, 
If no bail Error on verdict in ejement allowed, but plaintiff in 
tiven. error entered into no recognizance, nor put in bail, az 
plaintiff below had not got the coſts taxed, without 
which the meaſure or quantum of the recognizance 
could not be fixed. Plaintiff below, for want of the 
Mabere-facias TEcOgnizance and bail, in four days, took out an hater: 
poſſeffionem =facias paſſeſſionem, and had poſſeſſion given him, which the 
may be taken court held to be regular. Et per Cur. Defendant ſhould 


have applied to ſtay execution, and then the court 
would have obliged plaintiff to have got his coſts taxed, 
The writ of error is no ſuper/edeas without bail. A judge 
would have taken bail, if applied to. Rule diſcharged, 
Barnes, 212, Betts on dem. of Robſon v. Egerton. 


If judgment be againſt an executor or adminiſtrator di 
bonis propriis, and he brings a writ of error, he muſt put 
in bail in ſuch caſes as are required by the ſtatutes be- 
fore mentioned, and pay coſts if judgment be affirmed; 
but if judgment be de bonis teftatoris only, he ſhall nei- 
ther put in bail nor pay coſts. Vide the proviſo in 
16 & 17 Car. 2. | 


Though an executor is not obliged to give bail on 
error, yet the court may take it;. and if he does gie 
bail, it is binding. Stra. 745, Laſere v. Johnſon. 
- {dem v. Emily. 


A feire facias againſt the defendant, as adminiſratv 
on a devaſtavit alleged, and judgment was de bonus pre 
priic ; on which he brought error; and by the whole 
court, he ſhall find bail, for here he is charged in his 
proper goods, and it is not as where an adminiſtratir 1s 
charged in the teſtator's goods 1 Lev. 245 1 Sid. 


368, . Keb. 295. 371. After 
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nnance in error, they brought a writ of error as to ſuch 
award of execution. Plaintiff moved for leave to take 
out execution for want of bail on the writ of error 

ht by the bail, and obtained a rule to ſhew cauſe, 
which was diſcharged 3 no bail in this caſe being re- 
quilite. Barnes, 194. 


But in error on a judgment after verdi? upon a ſci. 
fa 2gainſt bail, there muſt be bail to the writ of error. 
1 Black, Rep. 1227. And in this caſe held, that a 
ſei. fa. is a perſonal action, and conſequently within the 
latute 16 & 17 Car. 2. which requires bail on error of 
z judgment after verdict in any action perſonal, 


Bail is not requiſite, as it ſhould ſeem upon bring- 
ing a writ of error returnable in parliament upon a 
judgment in B. R. in action of debt brought upon a 
recognizance in error. Burr. 1567-8. But. Q. 


But upon error in parliament of a judgment affirmed 
u B. R. new bail is required. Salk. 97. 


Formerly, upon error brought of a judgment in an 
rio court of record, no bail was neceſſary, as not 
vithia either of the foregoing ſtatutes : but now, by 
ly Geo. 3. c. 70. it is enacted, That no execution 
* ſhall de ſtayed upon or by any writ of error or ſuper- 
* ſedeas thereon to be ſued for the reverſing of any 
judgment given in any inferior court of record, where 
" the damages are under ten pounds, unleſs ſuch per- 
" fon, in whoſe name the writ of error ſhall be brought, 
with two ſufficient ſecurities, ſuch as the court 
"(wherein ſuch judgment is given) ſhall allow of, ſhall 
" firſt, before ſuch ſtay made, or /uper/edeas awarded, 
de bound unto the party for whom any ſuch judg- 
"ment is given, by recognizance to be acknowledged 
n the ſame court, in double the ſum adjudged by the 
"former judgment, to proſecute the ſaid writ of error 
nich effect; and alſo to ſatisfy and pay (if the ſaid 
Judgment be affirmed, or writ of error be non- proſſed) 
"all and fingular the debts, damages, and coſts ad- 
| Judged ; and all the coſts and damages awarded for 
the delaying of execution.” 17 


After an award of execution againſt bai/ on a recog- 
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When bail re- 
quired upon 
error brought 
by bail; 


Of bail on error 
from inferior 
courts. 


a > . 4 4 _— - 
ad A v1 
* ! bs 
0 1 C2 


— 2 — * _ 2 _— ©” Son. <- — — — - V * _ — _ 
6 . 
* p . y - „ - — — » 5 N ” 4 = — - — — * 
22 * 5 0 : v 2 4  _ þ 4 ' * — — - ” — *. . wa » 
YT TT OUTS , Io. Lo 1 — > of F a ty 4 up. . =P £3 < PR - — — 
Candid changed. A a — — 4 . — _ 6 . 2 — 8 . r Ne 
. 1 r 8 9 Gy - — 3 e * bo * 8 .4.Y — „ WET * S - - we Mas - e F od 
$4 2 . — 2 * * "2 „ i bo 2 b+ * 0 - =, = — 1 4 Co SLY as 4 . 
. —_—_—- ie bs SAP gd << ap ae ao -<.- * * * 1 4 4 1 — * £4 hy 
no. t Y - 4 9 - - < — w Www Gs — — xg vo * 
* . 7. _ o — 7 — 92336 = + 4 2 od _— 2 
* * 1 ry 4 2 


— 
722 


_ . 

. 

F the Je LA tes es, + 
4 - Yo 3 4 Naar 


P » 9 + #. - 
. * no; [ : 
nne. 
% 4 
o > 1 * 


496 


required; 


When new ball If a writ of error in B. R. on a judgment in C. B. ;; 
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amended in B. R. new bail muſt be yiven to the 
amended writ in C. B. and the plaintiff below ſhall nor 
take out execution for want of bail. Rafael y. Verelf 
Eaſt. 16 Geo. 3. C. B. 2 Blackſ. Rep. 1067. 8. CG. 


So new bail muſt be put in on every new writ of 
error. Ld. Ray. 840. | 


As if on judgment in C. B. error is brought in K. B. 


| and on affirmance of the judgment error is brought in 


when to be put 


How to be put 
in. 


Of the notice 
of bail; 


Form thereof. 


iament, the party muſt give a new recogntzance, 
or the firſt does not include the coſts to be aſſeſſed in 
the Houſe of Lords. Sal. 97. 


The plaintiff in error muſt put in bail within four 
days after the ſervice of the allowance of the writ of 
error, provided ſuch ſervice of the allowance is not un- 
til after final judgment has been figned ; but if ſuch 
ſervice of allowance be before final judgment figned, 
plaintiff in error has then four days from the ſigning of 
final judgment be it when it may. Faques v. Nixm, 
1 D. & E. 280. 


And they are four clear days, fo that if judgment be 
ſigned on a Monday, execution cannot iſſue for want of 
bail until the Saturday following. Bennet v. Nichols 
4 D. & E. 121. 


The names of the bail, with their additions, are to be 
taken to the clerk of the errors, and entered in his 
book; he will meet you at any time appointed at the 
judge's houſe or chambers for this putpoſe, briog the 
bail, and he will take the recognizance. 


When Bail in error is put in, notice thereof ought to 
be given to the defendant or his attorney; and if thc 
defendant does not except to thoſe bail within ey 
aſter ſuch notice, they ſhall be allowed. Reg. Mi 
5 W. & M. i 


In error. Z. F. v. C. D. 


Take notice, that ſdecial bail wwas this day put in upon the urit 
of error, brought in this cauſe wwith the clerk of the error, bfot 
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\ My. re Buller, at bis chambers in Serjeants Inn, | | 
— — and their names are A. B. of, Oc. and 
T. G. of, Cc. Dated, &c. Your's, Cc. T. S. attorney for 
pan in error. | 
7 L. M. attorney for the defendant. 
If the defendant in error thinks the bail inſufficient, Of excepting to 
he may at any time, within the twenty days, have a rule ball. 
from the clerk of the errors for better bail; and after 
ſervice of ſuch rule, if thoſe bail do not juſtify in four 
an or better bail not put in within that time, the 
endant in error may ſue out execution of his judg- 
ment below: but the writ of error ſtill remains, and 
may be proceeded in, the ſuper/edeas to the execution 
only being taken away. Ld, Raym. 840. 


If a rule for better bail is ſerved in vacation, the Cf the rule for 
dlaintiff in error need not in K. B. perfect his bail till Letter bail. 
the next term; but in C. B. he ought to juſtify before 
judge, and execution ſued out for want of it was held 


regular. Barnes, 211. 


The ſame notice of juſtification in error is good as in Notice of juſti« 
common caſes, i. e. if the ſame bail, one day; if differ- Acation. 
nt or added bail, two days; and clerk of errors will 
tend the court with his book; and rule for allowance How to juſſify. 
of the bail muſt be drawn up at clerk of rules, and 
ferred. See vol. I. e. 4. ſec. 5. 
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how 


In error upon a judgment in debt on a bond in the To what 
of 1470/. it was moved to juſtify bail, each in gc. * 
1470 /.; on the other ſide it was infiſted, that the bail 
ought each of them to juſtify in double the ſum the 
julgment was given for; but per curiam, the ſum re- 
orered is double the debt really due, and it is ſufficient 
lr the bail to juſtify each in the ſum of 1470 J. Moor 


& Lynch in error, Will. 1 & 2. 213. 
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Bail in error, who reſuſes to juſtify, may have his 
name ſtruck out of the bail-piece at any time. Jones v. 
Tub, N error in B. R. 1 if. 337 6 


II bail be not 1 inſti i How if not 
not put in or do not juſtify, &c. in due aeg 
me, execution may go; nor is there any occaſion for _ 
af certificate from the clerk of the errors that no bail 
put in. Incleden v. Clark, Bar. 212. 
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nor be relieved 
if plaintiff a 
dankrupt. 


No rule to 


tranſcribe till 
juſtificat 


Of the rule to 


How tranſcript 


the condition incorporated with it, as with a recog. 


facias, ſetting out the recognizance, without the con- 


chaving firſt docketed and carried in the roll), for him 


OF PROCEEDING IN ERROR, &c, [Ch, xx. 
The recognizance of bait in error in C. B. has not 


nizance of bail on a capias ad #eſpondendum but is lab 
ſcribed by way of defeaſance to it. Therefore 2 ſeire 


dition, was held good, on an iſſue of nul fiel recurd 
pleaded to it. Malland v. Jenkins, Barnes, 93. 


* ea af .D.cc- 


Bail in a writ of error cannot ſurrender their princi. 
pal in diſcharge of themſelves ; for the condition of the 


recognizance is, that the * in error ſhall profecute 
his writ with effect; and, if judgment be affirmed, b 
ſhall ſatisfy and pay the debt, damages, and coſts re. 
covered, Wu gt ig with ſuch coſts as ſhall be awarded by 
occaſion of the delay of execution ; or elfe that they, 8 
the bail, ſhall do it for him. * 
So that if plaintiff in error becomes a bankrupt pend- a 
ing writ of error, bail cannot be relieved. Scuthcute v. 
Brathwaite, 1 D. & E. 624. 
If defendant in error excepts to the bail, and they M 
give notice of juſtification, he muſt not give a rule to y 
tranſcribe before they have juſtified. he 
| | * 
B. Of tranſmitting the Record, and herein of = 
the Scire Facias quare Executionem non, and of 15 
nonprofſing the Writ of Error. for 4 
When bail are put in and juftified, provided it be ec 
caſe that requires bail, if not, upon the return of the oy 90 
writ; the defendant in error, if the record is not brought Auen 
in, may take out and ſerve the plaintiff with a rule to 
tranſcribe, which muſt be ſerved on plaintiff's attorney, If th 


or upon the plaintiff himſelf ; ſervice of rules to trat- 
ſcribe being an exception out of the general rule. wade x 
Green v Upton, Bar. 410. 


The plaintiff in error then leaves a copy of the pro 
ceedings and judgment with the clerk of the errors 


to make up the tranſcript within the time ſpeciticd i turn of | 
the rule, | 


It 
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It is an eight-day rule, within which time the record Within what 
muſt be certified. * time. 7 


But though eight days are mentioned, which the May do it 
officer is not to exceed, yet it is his duty to tranſcribe before. 
ſooner if he can; and as ſoon as the record is brought . 
into court, defendant in error may proceed upon it. . 
Sambridge v. Houſley, 2 D. & E. 17. b 


If the rule expires in vacation, and the record is How if rule ex- 
brought in, it is as a record of the preceding term. pires in vaca- 


The tranſcript muſt be paid for by plaintiff in error; Of paying for 
and if not paid for in due time, execution may iſſue, a ut. 
certificate having been firſt obtained in writing from 
the clerk of the errors, that plaintiff has made default 
in tranſcribing. R. M. 28 Car. 2. 


Though the record ſhould not be tranſcribed, bail Bail liable 
ne liable, becauſe they are bound to proſecute the writ ousb no 


al error with effect. Roe v. Whitehead, Bar. 499. 6 


When the tranſcript is eomplete, it is delivered over Tranſttipt to 
by clerk of the errors, with the writ of error, to the 3 
fpner of the writs (Mr. Webb) in the King's Benck 
alice, the parties take copies thereof, and the cauſe is cauſe then in 
then ſaid to be in the Court of King's Bench. [For B. R. 
form of tranſcript, ſee Appendix, W.] The next ſtep | appendix, W.] 
for defendant to take to accelerate plaintiff is to ſue 
out a ſcire facias quare executionem non, which is a writ of the ſcire fa- 
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Je 2 calling upon him to ſhew cauſe why execution ſhould <cias quare- 5 
9 ut be adjudged to the plaintiff, [For form thereof, ſee [ Appendix, W.] . 
1 . : 9 
* , o 0 / 
ne) If the record is brought in in vacation, the ſcire facias Its teſte. 

kran 


May be teſted the laſt day of the preceding term, and 
made returnable the firſt day of the next. 2 D. & E. 17, 
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If not brought in till the firſt ap + of term, or within 
term, it may be teſted on the firſt day of the term. 


There muſt be fifteen days between the teſte and re- 
turn of the ſcire facias, 8 
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Its return. Te muſt be returnable on f general return day, if pu. 
ceedings by original ; if by bill, as againſt an a 
then on a day certain. 2 Ld. Ray. 1417. —_ 


Seite feci, or To the Fire — , there muſt be either a fie . 

ewo nituls. or two nihils ; if a nibil be — — 
fare facias; fifteen days between teſte of the firſt, and 
return of alias, is ſafficient. 


t 
0 
n 
4 
al 
th 


Ot the alias. Alia- e 
the return day, if proceedings by bill; if by original, on 
the guarto die poſt. 

Scire facias A ſeire facias in error need not lie in the ſheriff's of. 

* fice four days before the return of it, as a ſcire faci 


againſt bail muſt. Groſs v. Na/b, Burr. 2439. Milk 
v. Yerraway, Ib. 1723. 


The ſcire facias is taken to ſheriff's office, and return 


of nibil or ſcire facias thereon as in other caſes. F 

| the 

Whence fcire The Fire facias quare after tranſcript into B. R. muſt ſcrip 

—_— iſſue from « court. Bar. 432. ther 

| h | tax | 

No plea allowed As this writ is only uſed as a method to bring the proſe 
WP party to aſſign errors, no plea to it is allowed; nor will 

the court grant oyer of the ſcire facies, or ſuffer any an» W 

| ſwer thereto but an ment of errors. Str. 679, proſſe 

Miles v. Walſbam, Mich. 5 Geo. 2. Parker v. Stauntm, nibul, 

Ld. Ray. 1414- | facias 

non, J 

Of che rule on Upon the return of ſcire feci, or of nihil to the alu, writ 

* give a rule on ſcire faciat, us : L 17, 


In error. | 
E. F. v. C. D. rule on ſcire facias, T. S. attorneſ. 


1 is a four-day rule excluſive of the day given. 


Intent thereof, — This rule is to bring the plaintiff into court as he hay 
no day given him by the writ of error. 


Of rule to affign Then give a rule to aſſign errors; this may be gre" 
— an the fan) day that the rule on ſeire faciu is ers 
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and will then both expire at the ſame time; both rules when to be 
being conſiſtent, for the ſame purpoſe of compellings 


plaintiff to appear and proceed, 2 D. & E. 17, 
The only way of proceeding in order to nonproſs Of nonproſſing 


the writ, and ſo get coſts, is by ſerving rule on ſcire fa- — Ah 
dar, and then a rule to aſſign errors; for without ſuch prot it. 

rule to aſſign errors, a writ of error cannot be nonprofſed. 

Leith v. M*Farlane, Burr. 1772. Nor can a rule to 


errors be given until a rule is ſerved to appear on 
in facias, Str. 917, Marſhal v. Cope. 


But upon entering the rule to aſſign errors with clerk Of execution 
of the rules, and ſerving a copy thereof on plaintiff's = colts theres 
attorney, if no aſſignment of errors are left with defend- 
ts attorney, he may nonproſe the writ and take out 
execution, and ſhall have his coſts according to ſtatute 
& 9 W. 3. c. 11. 


For this purpoſe, defendant's attorney muſt enter all Ot the entry on 
the proceedings on the roll, beginning with the tran- _ 
ſcript as of the term the tranſcript is of; ſign judgment 
thereon at the King's Bench office on a proper ſtamp, 
tax colts, and ſue out execution, {For form of on- 
proſe, fee Appendix, W.] | (Appendix, W.] 


Whereas if the writ of error be not regularly non. How ifjudg- | 
proſed, but plaintiff ſuffers judgment to paſs upon two _—_— — 
nibul, and not aſſign errors before the rule on ſcire proſs. 
facias expires, though the defendant may ſue out execu- 
tion, yet he will be entitled to no coſts in error, and the 
3 may ſtill be proceeded upon. 2 D. & 

17. 


If the firſt writ of error is nonproſſed, and then an- If mother writ 
other brought, the court on motion will give leave to — 


lake out execution. King's Rep. 243. 


Rule to ſhew cauſe why nonproſs of a writ of error, When nonptoſs 
for want of tranſcribing the _ ſhould not be ſet ſet a 
ide with coſts. Objected, that no final judgment is 
entered, and therefore no tranſcript could be made. 
ordered to be ſet aſide, but without coſts. 
|t appeared that the clerk of the judgments was pai 
li fee, by plaintiff's attorney, for entering the final 
Pdgment, which he had neglected to do; but plaintiff 
Kk 3 did 
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did not pray any rule againſt him. Stone v. Rawlinſon 
in error, Barnes, 195. 


How defendant In ejeftment, verdict was for plaintiff; where 

— — er defendant brought error, and — into a — 
nizance to pay coſts in caſe of nonſuit, diſcontinuance, or 
afftrmance, purſuant to the 16 & 17 Car. 2. c. 8. ſec. 3. 
and it was held, that when plaintiff in error is non/uited 
defendant need not bring a ſcire facias or debt on the 
recognizance, but may ſue out an elegit. Short v. Heath 
B. R. Mich. 12 Geo. 2, : 


D. D. Of alleging Diminution. 


If the plaintiff in error appears to the ſcire facias and 
proceeds, the next ſtep is to aſſign errors. 


An aſſignment of errors may be general or ſpecial; and 
in either caſe muſt be figned by counſel. 


Diminution, But it frequently happens that the errors aſſigned are 
why ſo called. the want of an original writ or a warrant of attorney, 

or ſome other matter neceſſary to render the record per- 
DIR fect or complete, which is termed alleging diminuim 
LAppendix, W.] of the record. {For form thereof, ſee Appendix, W.] 


— When this is done, the plaintiff in error = a (ers 

5 '  tiorari to iſſue to the proper officer to certify ſuch ori- 
ginal writ, warrant of attorney, or the like, which he 
ought regularly to get returned. 


How to compel But as this aſſignment of error is frequently only for 
— delay, and not founded in truth, it is necefary for the 
defendant to force the plaintiff to proceed, and to get 
the certiorari returned. [For form of certiorari and i- 


IAppendix, W.] turn, ſee Appendix, W.] 


—_——_— For which purpoſe, the defendant in error may im- 
* mediately it's hs from the maſter to return the c- 
tiorari, and ſerve the plaintiff's attorney with 2 cop} 
thereof ; upon which the plaintiff is obliged to make 
what plaintiff out the certiorari, to get it ſigned by the ſigner of with 
n.uſt do there- to leave it with the cuffor brevium of common pleas, 10 


122 certify, and to get · it returned and filed with the _ 
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of treaſury at Weſtminſter ; where defendant's attor- 
ney at the ex iration of the rule ſearches for it; and if 
found there, beſpeaks a copy but if not returned and 
fled within the four days (the time of the rule), the 
defendant may give a joinder in error of in nullo eff er- 
num, and enter on the record a non miſit breve with- 
out taking any notice of the diminution, and proceed to 
argument as in caſes of demurrer, and the aſſignment 
of error as to that part is of no effect. Sal. 267. 


But the defendant in error may come in gratis, and 
confeſs the error by reaſon of the want of an original, 
er the like, and then there is no occaſion for a certwrari 
to be ſued out and returned, Sal. 267. Ld. Ray. 1156. 


But the defendant in error cannot himſelf at his own 
expence take out a certiorari and procure a certificate 
thereon 3 he can only ſerve plaintiff with a rule to re- 
turn it; for the error is not completely aſſigned by 
plaintiff in error until the certificate is returned, 
which it appears that there was no original, or the like, 
in the cauſe. Com. 115. 


Certisrari muſt not bear teſte before the errors are 


aligned, 


Plaintiff brought a writ of error upon a judgment 
azainſt him in C. P. by nil dicit; and aſſigned in Tri- 
nity term the want of an original, and the want of a 
warrant of attorney; and one certiorari was directed to 
the chief juſtice as to the warrant of attorney, and 


8 


How defendant 
to proceed. 


If not returned. 


Defendant may 
conf -1$ the er- 
ror ; 


but he cannot 
himſelf get cer- 
tiorari returned. 


When certiorari 
to be teſted. 


mother certiorari to the cuſtor brevium as to the original, 


which bore teſte the 21ſt of June (which was before 
the errors were aſſigned), upon which the cas brevium 
returned that there was no original, &c. The defend- 
ant pleaded in nullo 'eft errotum. And judgment was 
aimed mf, becauſe the plaintiff in error ought to take 
out 2 certiorars to verify his error that there was no ori- 
ginal; but this certiorari bearing teſte before the aſſign- 
ment of the errors, could not be a certiorari upon that 
alignment of errors. Bowers v. Mann, Ld. Raym. 
1554. Stra. 819. 


After a certiorari has been returned, no ſecond 
&«r!rart can flue without motion in court. R. E. 
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Plaintiff in error If a variant original is returned on the firſt certiorari, 


not — * the defendant in error may ſue out a ſecond certiorari 
ſecond i; Salk. 266. But | +, and in error cannot have a ſecond 
certiorari. But ſee Leon. 22. Cro. Jac. 277. Bulſ. 21, 


Plaintiff in error took out a certiorari of a wrong term 
which did not 2 his ertor, and now he moved fs 
ſecond certiorari, which was denied ; the court ſayin 
it may be granted to affirm, but not to reverſe 3 Judge 


ment. Merryſield v. Berry, Str. 765. 


but defendantis, If a certiorari be prayed to certify an original, of 2 
warrant of attorney of a wrong term, and the chief 
juice or the cuſtos brevium return, that there is nd 
original or warrant of that term, the defendant in error 
may make a — of the right term, and pray 

In what cafes. certiorari ; which, when returned and filed, he may join 
in uullo eft erratum, and enter it on the roll, paying the 
plaintiff's attorney 23. 4d. for it, 


Want of ariginal was aſſigned, certiorari prayed, and 
return no original: afterwards the defendant applied to 
chancery; and upon affidavit, that inſtructions were 
given to the cur/itor for an original, but they were loſt, 

the court of chancery allowed, that the original ſhoull 
be ſupplied, Upon which the defendant in error 
prayed another certiorari, and an original was certified of 
the ſame term in which the default of an original was 
certified before; on which it was moved, that this was 
irregular ; for, before the ſecond certiorari was returned, 
the detendaunt ought to have given a copy of the ori; 
inal to the plaintiff's attorney; but the mafeer inform- 
ing the court, that the courſe was ſo when the ſecond 
original certified was of another term, but not when it 
was of the ſame term, the motion was diſallowed, 
Com. 118. | 


See alſo a caſe where defendant had a new certiorans 
in error upon a fine. 3 Leon. 106. 


After in nullo eft erratum pleaded, no diminution can 
be alleged, either by the plaintiff or defendant in erro!, 
without leave of the court. 


| Ss | 
Court may at But the court can ex officio award a certierari to ſupf 
any time award a deſect in the body of the record, even aſter in rule 4 

bby ler tus. 7 i erratui 


9 


rarl 


pp'y 
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yrratum — Salk. 270. It is called a certiorari ad o 


Want of original was aſſigned for error; the de- 
ſendant, before the return of the certiorari, came in 
gratis and pleaded a releaſe in bar, to which plaintiff 
demurred and defendant joined. Per Cur. The releaſe 
is miſpleaded for want of a venue, and it was agreed, 
that the court could award ex officio a certiorari ad infor- 
mandam conſcientiam, whether there was an original or 
not; ed Holt cont, Salk. 268. 


If error be aſſigned in the origina/, and upon a cer- 
tyrari granted an erroneous original is returned; and 
is, in nullo eff erratum is pleaded z and after, the 
court ad informandium conſcientiam, grant another cer- 
tzrari for another original; and upon this a good ori- 
ginal is certified ; the court ought to intend that this is 
the original upon which the judgment was given, in fa- 
your of judgments, which ought to- be intended to be 
good, Car. 91. Style, 176, 2 Roll. Rep. 362. 
Godb. 407. Roll. Abr. 765. 


On error of a judgment in aſlmpfit, by nil dicit in 
C. B. and writ of inquiry executed, and final judgment, 
plaintiff in error aſſigned the general errors, and alſo 
that there was no writ of inquiry or inquiſition taken, 
filed, and remaining upon record in C. P. and prayed a 
jertorari directed to the cuftor brevium. To which he 
returned, that there was no writ of inquiry, &c. upon 
which defendant in error ſuggeſted, that there is a writ 
of inquiry in the cuſtody of the cos brevium of the 
Common Pleas, of ſuch a term affiled, aud prayed a cer- 
furori. To which the cuſfar breuium returned, that upon 
ſearch he found the writ of inquiry, &c. and then de- 
ſendant ſet out the writ of inquiry, &c. which war- 
ranted and agreed with the record. And thereupon 
pleaded in nullo eff erratum. And for the plaintiff it 
va inſiſted that judgment ought to be reverſed, becauſe 
the cuſor brevium could not return a fact upon the 
ſecond certiorari in every particular, contrary to his re- 
urn upon the firſt. And the court cannot tell to which 
return to give credit. Sed non allacatur. For there 
being a politive return of a writ of inquiry, which war- 
ſaits the record, we will take that to be true. And 
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What original 
returned will 
warrant the 


proccedings. 


Pefendant not 
to take advan- 
tage of his own 
neglect in not 
entering war- 


rant oi attorney. 


Either that the 
original might 


de a bad one. 
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| Judgment was affirmed. Shipman v. Lethieullier, 11 tifi 
aym. 1476. 2 

| 

When all the proceedings are in one and the {me if; 
term, an original of that term will warrant the ſame ori 
but not otherwiſe. 1 Keb. 327, Booth v. Beard, But r. 
an original of the term final judgment is given will not jel 
warrant that judgment, if it appear upon the fame te. Per 
cord, that there have been proceedings of a precedent for | 
term. Duke v. Sweeting, 1 Will. 181. * 
The caſe of originals differs from warrants if attzrny, — 
for it is ſufficient if a warrant of attorney be filed at any tif i 
time pending the ſuit, let it be which term it will. The it do 
flat. of Hen. 8. only requires a warrant of attorney u ſtand 
be filed in the cauſe : and the 4 Ann. requires it to he come 
filed according to the courſe of the court; and that is, 'tertis 
to have it filed any time pending the ſuit ; but it i; mig 
otherwiſe as to an original writ, for if there be proceed. and 1 
ings in the aCtion in a term preceding the return there, the c 
the original of a term after will not ſupport them, and | 
Stone, 

Error of a judgment from C. P. on a judgment by de. 

fault, the error aſſigned was, that there was no warrant At 
of attorney for the defendant (the now plaintiff), en- had 
tered on the record below. It was objected, that a man in B. 
ſhall not take advantage of his own neglect in not error, 
making proper entries. 'To which it was anſwered, that error, 
in a judgment by default, the plaintiff is to make up the opinic 
whole record, and therefore it is his own laches. But il; b 
the court ordered the cauſe to ſtand over, till the coun them, 
of Common Pleas could be moved to amend the record; n the 
and afterwards the chief juſtice of C. P. directed a pro- judgm 
per warrant of attorney to be filed and entered, and have | 
thereupon a new certiorari iſſued, and the judgment vas the ce 
affirmed. French v. Cornelys, 1 Blackſ. Rep. 453. Drew 
If the error complained of is want of an original, o Err 
the like, and no certiorari is returned, court will not 2painft 
preſume any thing againſt the judgment, as that i the pl. 
might be a bad original, or the like. muſt b 
. 
The caſe was error of a judgment in C. P. aſter 1 have b 
verdict. Want of original alſigned for error, but 10 procee, 
certiorari taken out to get the want of the * 44 Jjudgm 


8c, II.] OF PROCEEDING IN ERROR, &e. 


ified. In nullb eff erratum pleaded. And when the 
-zuſe came on in the paper, it was objected, that there 
ought to have been a certiorari, and a certificate made 
of the error; for it might be, that there was an ill 
original, and if that were returned, the plaintiff in error 
might take advantage of that, and that would not be 
helped by verdict, though the want of an original were, 
per Holt, Ch. Juſt. If the want of an original be aſſigned 
for error, and the plaintiff in error does not take out a 
ertiorari, and get a return to it, and the want of an 
wiginal certified; the courſe is for the defendant to go 
to the maſter of rhe office, and get a rule for the plain- 
tiff in error to return his certiorari; and if he does not get 


it done, as ordered by the rule, the aſſignment of error 


ſtands for nothing. But if the defendant in error will 
tome in gratis, and confeſs the error, there need be no 
ertiarari returned. And as to the matter, that there 
might be a bad origina/, & c. that is another ſort of error; 
and when the want of an original is aſſigned for error 
the court will never intend that there is a bad original, 
and judgment was afhrmed, Smith and others v. 
Stneard, Ld, Raym. 1156. 


Attorney and his wife ſued by writ of privilege, and 
had judgment by default, on which error was brought 
in B. R. and want of a writ of privilege aſſigned for 
error, A certisrari was taken out to make good the 
error, but was not returned. And the court were of 
opinion, that if this ſuit was by writ F4 privilege, it was 
il; but they held that it does not ſufficiently appear to 
them, that it was by writ of privilege : for the recital 
in the declaration is not ſufficient for them to found a 
judgment upon; but the writ of privilege ought to 
have been brought before the court, by the return to 
the certicrar;, and therefore judgment was afhrmed. 
Drew & Us. v. Roſe, Ld. Raym. 1398. 


Error of judgment in C. P. after verdi& in a ſuit 
gunſt an attorney. General errors were aſſigned. And 
the plaintiff in error inſiſted that all actious in C. P. 
mult be either by original 4vrit, original bill, or attach= 
ment of privilege. But this action does not appear to 
have been by any of theſe ways, for which reaſon the 
pioceedings were irregular, and therefore he prayed 


judgment, Sed per Cur, This being before us by = 
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or that a writ 
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ſued out wrong- 
tully ; 
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was no original. 
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of error, we cannot take notice whether there way 

original bill or not, the defendant being ſued = 
torney, it not being aſſigned for error that there wa 10 
original bill. But in order to have taken advantage of 
this, the plaintiff in error ſhould have aſſigned for error 
that there was no bill, and took out a certiorari, md 
got it returned that there was none. Judgment affirmed. 

raddell and others v. Tyſon, Ld. Raym. 1441, 


What may be Continuances cannot be returned upon the {une 
peturned on cer. cerfiorari with the original, Salk. 269. 

If upon error, diminution, want of original, warrant 
of attorney, &c. is alleged, and a certiorari is ſued ou, 
upon which a record is returned contrary to what is be- 
fore returned, it cannot be received. Tyſon v. Hzhard, 
2 Ld. Raym. 1122. 


How to obtain When judgment is by default, in which cafe only an 
— — hy original is neceſſary, (for after verdict the want thercof 
— and error Is cured by ſtatute, ) if defendant, now plaintiff in error, 
— to be has actually brought a writ of error; before defendant in 
— — error gives a rule to tranſcribe, he muſt obtain an ori- 
for want of one, ginal: which can only be done by petition to the maſter 
of the rolls, and is granted upon payment of cofls to the 
plaintiff in error, in cafe be does not further proferute the 
writ. A copy of petition muſt be ſerved with the maſter 
of the rolls' order thereon, on plaintiff's attorney, and 
after ſervice coſts ſhould be tendered, which, if accept- 
ed defendant may monprofe the writ, and ſue out execu- 


Appendix, W. I tion, [For form of petition, ſee Appendix, W.] 


The maſter of the rolls* order is carried to the cur- 
fitor, with the præcipe, who makes out the writ retum. 
able the term on which proceedings are entered on tlc 
roll, which is to be leſt with the {heriff of the county 
where venue is laid and ibi returned thereto, and then 


carried to the cu/fos brevium of Common Pleas and filed. 


If plaintiff ſuſpects defendant will bring a writ ol 
error, he may, on the —_ of coſts in original action, 
get the original allowed by prothonotory, and den 
carry præcipe to curſitor, and get it made out, and alter 
wards, if neceſſary, petition as above. 


E Of 
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e. Of aſſigning Errors, Joinder in Error, of @. 
de Error Book, and of the Scire Facias ad au- 


fiendum Errores. 


The tranſcript on record ought to be entered by the Of entering the 
tiff in error the ſame term it is brought into the *{ripe. 
"ice; but if he neglects ſo to do, the defendant in error 


And the aſſignment of errors by the plaintiff ought to When errors to 
de in the ſame term in which the record is removed. be aſſigned. 


Lutw. 354. F. N. B. 20. g. 


Otherwiſe the defendant may nonpraſ the writ of 
error after a ſcire facias quare, & c. and alias returne 
nhl, and a rule thereon given to aſſign errors, whi 
vide ante. 


The errors aſſigned muſt be ſigned by counſel, and How to 
muſt be aſſigned in term, and not in vacation, Prac. *8*<9- 
Reg. 203. 


And muſt be aſſigned upon the record, 


An aſſignment of errors may be either eral or Errors general 
ſpecial, ; | | K 1 or ſpecial. 
The plaintiff 1 aſſign for error, error in fact or in fact or in 
wor in law. F. N. B. 20. e. But he cannot aſſign both, lw. 
for this will be double. 1 Roll. 761. I. 35. 1 Lev. 10s. - 
16, 1 Sid. 147. 


Nor can he aſſign ſeveral errors in fact, but he may 
ſeyeral errors in law. F. N. B. 20. e. 


In error from an inferior court, the plaintiff in error What error 
cannot allege diminution of the record. Sid. 40. 147, from inferior 
Nor can the defendant ; but the court, if they ſee oc. © 
con, may award a certiorari ad informandum conſcien= 


tom, 


Nor can he aſſign for error matter contrary to the at mays 


record. Cro. Jac. 21. 1 Lev. 76. 1 Salk. 262. 1 Ley, *figned tor 
313. Cro. Jac, 244. f g e. 


Nor 


, 
* 
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Nor matter which he might have pleaded. 1 Rol 


762. 1. 40. Though judgment were by default. Though nere 

ub. Cro. Jac. 547. But Carth. 124. ſays Not — red 

ter which might have been pleaded in abatement, arr 

d ge af 

How affigh- | An afſighment of errors is in the place of a deck on 1 
— tion in error, and muſt be engroſſed and delivered — 
[Appendix,W.] to the defendants on treble- penny ſtamped paper, [Fq 

the form thercof, ſee Appendix, W.] M 

What are general errors and what ſpecial, fee the * 

abridgments and other books on the ſubject. CL 
Ot tte ſei fa. ad As ſoon as the tranſcript is entered and the Plaintif 
audiendum hath alſo aſſigned his errors, and entered the ſame on 

28 record; if the defendant does not immediately plead, I 
or join in error, the p/ain!yf may ſue out a ſcire facia 

[Appendix,W.] ad audiendum errores. [For the form thereof, ſee Apes. | 2 

| . am 
Effect thereof. If the defendant in error does not come in and plead, 

or join to the aſſignment of errors upon the return of T 

the ſcire facias ad audiendum errores, the plaintiff may met 

have an alias ſcire facias, Cc. and upon default thereto, ee 

the plainti in error mult proceed to argument, and 15 

will be heard ex parte. my 

After judgment for the defendant, the plaintif did, 

brought error and aſſigned infancy in defendant, and . 

appearance by attorney, and then took out a ſcire fac * 

ad audiendum errores; and after a ſcire e returned, 1 

entered the default ; and on producing the record, the * 

judgment was reverſed on motion, without making it * 

a concilium, or putting it in the paper. Walmſley v, of th 

Roſon, Stra. 1210. * 

Now difuled, But the writ of ſcire facias ad audiendum ers io I e 

_ ſeldom ſued out, as the defendant appears uſually gratis; A 

or the plaintiff in error, after his aſſignment of errors, Al 

takes a rule out for the defendant to appear thereto, and hor 

ſerves a copy thereof on the defendant, Mal v. fol, | 

Corks, Carth. 40. | . 

8 If the errors aſſigned are ſpecial, the joinder in errot * 


muſt be engroſſed on ſtamped paper, and delivered _ 


* 
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intiff's attorney: but if the errors aſſigned are ge- 
eral, the defendant's attorney may join in error di- 
realy, and deliver the common joinder in nullo eff 
wratum, on a treble-penny ſtamped paper, to the plain- 
ars attorney, paying him 25. 4d. for entering the ſame 


d. 
«pion Mansfield and Way. 
Hilary term, thirty-fixth George the Third. 


A. B. 
ats. There is not any error. 


C.D. 
| Thomas Smith, attorney for the 
defendant in error, 


The joinder need not be ſigned by counſel. 


By pleading in nullo ef? erratum, the defendant admits 
the record to be perfect, and cannot afterwards allege 
diminution. 1 Salk. 270. 


The joinder of © in nullo eff erratum” to an aſſign- 
ment of error in act, is a confeſſion thereof, if the 
error in fact be well aſſigned; for if error in fact be 
aligned, and the defendant in error would deny it, he 
ſhould not join in nullo eff erratum ; but ought to take 
iſue upon it, ſo as to have it tried by the country. 
did, 93. Raym. 59. 


But if the aſſignment is of an error in act, and that 
be ill aſſigned, in nullo eft erratum, is no confeſſion 
of it; as if it be aſſigned, that ſuch a one at the time of 
the return of the venire, was not ſheriff, and the record 
de removed; there, in nullo eff erratum is no confeſſion 
of that fact; becauſe the record thereof is not in court, 
that being no part of the record, for the plea is in nullo 
if erratum in records, Cro. Jac. 12. 29. 521. Raym. 
231, Cro. Car. 421. Roll. Abr. 758. 


Allo if an error in ſuct, that is not aſſignable, be 
aligred, and in null eff erratum be pleaded, it is no con · 
lelion; as if it be aſſigned, that on ſuch a day there 
vas no court fitting ; becauſe that is againſt the record, 
and then in nullo eft erratum is only a demurrer. So 
ita man ſays, he did not appear, and the record ſays he 

9 did, 
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| thereto, 


d 
to trial. "wal it, he muſt not join in nullo eff erratum, but plead 


How, if the 


error be in law. th 


EI, | T u days at leaſt before the cauſe comes to be argued, 


livered to all the judges; therefore it behoves the 2. 


OF PROCEEDING IN ERROR, ce. cu. xy, 


did, in nullo eff erratum is no confeſſion, but a demurrer 
becauſe it is againſt the record. Bac. Abr. tit, Err 
2 vol. 218. and authorities there cited. 


If the plaintiff in error therefore aſſigns etrori 
which is aſſignable, and the — Aud che 


thereto, and then the parties go to iſſue upon the error 
in fact, the record is made up, as in other caſes, and the 
matter goes to a jury. 


But where the defendant joins in nulls ęſt erratun, 
e parties thereupon are at iſſue in law for the deter- 
mination of the court ; and in ſuch caſe either of then 
may enter the fame on record, and move for a 1. 
cilium, or day, for arguing the errors. Then the cauſe 
for argument mult be entered with the clerk of the pa. 
pers, and error-books made up and delivered to the re. 
ſpective judges of the court, in like manner as upon 
argument of a demurrer. 


paper-books mult be delivered to the judges, 2 Jac. 2, 
Though that rule of court ſays four days before, yet the 
practice has been for a long time paſt to deliver the 
paper-books only two days before. 


The plaintiff in error delivers paper - books to the ch 
juſtice and the ſenivr judge, the defendant to the two 
junior judges. 


The court will not hear 2rguments unleſs books be de- 


torney who expects the judgment of the court to befor 
his client, to deliver all the books, eſpecially as he vil 
be allowed in his coſts for the copies he makes for the 
other fide. Mich. 17 Car. 1. 


The court has refuſed to hear any argument on the 
fide of the party who hath neglected to deliver books 
though he has been willing to pay the other ſide for 
them, 


If plaintiff's attorney therefore neglects to deliver 
his books, let defendant in error deliver all, and judg- 
ment will of courſe be given againſt plaintiff Gi 


Sec, II.] OF PROCEEDING IN ERROR, &c. 513 


Give brief to counſel, with one guinea to pray judg- 
ment when it is called on. 


The paper-books are a copy of the entry on the roll, what they muſt i. 
which muſt be of the whole proceedings, beginning with contain. * 
the writ of error to the end of final judgment in C. B. 44 
and then the aſſignment of errors and joinder intitled 1 1 
As yet of — Term, 36 Geo. 3. (the term the tran- 17 
feript is of). 


, 
* 
d 
T 
* 


When judgment is obtained, get rule from clerk of How to pio- 
rules, on which the maſter will tax coſts and afterwards ceed on getting 
mark the roll, which muſt be had of the clerk of trea- _—_— 
fury for that purpoſe, 


F. Of the Judgment and Execution. F. 


If a judgment be below for the plaintiff, and error is What judgment 
brought, and that judgment reverſed ; yet, if the record — 
will warrant it, the court ought to give a new judgment * ; 
for the plaintiff, Cro. Car. 443. Salk. 401. Hob. 194. 

But if the judgment be erroneous and againſt the plain- 
tiff, that ought to be reverſed, and no new judgment 
gwen for the plaintiff, Bid. 


TT > 2 


If any erroneous judgment be given for the defend- 
ant, and that is reverſed, and the merits appear for the | 
plaintiff, he ſhall have judgment. But if the merits be 
zanſt the plaintiff, the defendant ſhall have a new, 
judgment, So it is in the Exchequer Chamber, for they 
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- ae to reform, as well as to affirm or reverſe it. Did. $7 
e Its | DP 
e for But in Salk. 262. it is laid down, that where the +33 
: wil plaintiff brings the writ of error, and the court reverſes e 
x the the judgment below, they give a new judgment for the 1 
paintif; but otherwiſe if the defendant below brings 1 
tie writ of error, for then they only reverſe it. So in I} 
af - dur. Rep. 2156. if error is fra Aa by the plaintiff 7 


ow, the court upon the reverſal of the judgment, 
may give fuch judgment as the court below ſhould have 
den: but if error is brought by the defendant below, 


the court can only reverſe it. 8. P. Wyvill v. Stapleton, 
dur. 617, 


Var, II. LI And 
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And per Lord Mansfield, in Cuming v. Sibley, Burr, 
2490. where the plaintiff below brings a writ f 
error, we may not only reverſe what is wrong, but yire 

judgment for what is right. Where the defendant he. 
low brings a writ of error, we only reverſe ſuch wrong 
part of the judgment as he complains of. 


Of reverſing it A judgment cannot be reverſed in part and affirmed 
—— gart. in part, unleſs part is by common law and part by fa- 
tute. Salk. 24. As where in afſumpſit and two ſeveral 
counts laid, one on a promiſſory note, on which plaintiff 
had counted as on a bill of exchange upon the cuſtom of 
merchants. Non afſumpfit was pleaded, entire damages 
given, and judgment given accordingly. And on error 
brought in B. R. it was held, 1. That plaintiff could 
not declare on a promiſſory note, as on a bill of ex- 
change, and as there could be no ſuch count or ation, 
ſo there could be no ſuch damages. 2. That they could 
not reverſe the judgment in part, viz. as to one count, 
and affirm it as to the other, and denied the caſe of 
Faceh v. Will, Hob. 6. and took the difference above, 
viz. where the judgment is partly by the common law 
and partly by ſtatute, it may be reverſed in part; for 
that which was a judgment at common law, will reman 
a judgment, and be complete without the other. 


| wo, — 


How if error be If on error brought into B. R. of a fine in C. B. the 
on fine, ſame is reverſed, a certiorari goes for the foot of the 
fine, and it is cancelled in B. R. If it is affirmed the 
tranſcript is remitted into C. B. becauſe there is no 


chirographer in B. R. ſupet 


Of the execu- Upon affirmance of the judgment, the defendant in fer 
tion on affirm- error may take out his execution, either 2 fl. fa. c. ſi 


anee. or elegit, which writ of execution recites the former tone 
judgment below, the removal of the record into the dittic 
court above, and the affirmance thereof, together with 


the coſts given upon the affirmance. Th 


Where it muſt The writ of execution muſt go into the county where 
= 5 the original venue was laid, and if in any other county, 3 
Of theteſtatum. teſſatum is to iſſue, for which the ſirſt writ muſt iſſue ſtor. . 

and be returned. | | 


Althougs MR julgn 
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Although: on a writ of error from the Common By what court Wa 
: . . , awarded 8%; 

Pleas a tranſcript only is removed into the King's Bench, ; 5 

yet the King's Bench award execution. Cow. 843. is 


When judgment is reverſed, the party ſhall be re- Of the writ of 
fored to all that he has loſt, and a writ of reſtitution **ſtitution. | 
ſhall be awarded. 2 Cro. 698. 4 Mod. 161. For form [Appendix,w.] 
thereof, ſee Appendix, W.] | 


Where the plaintiff has execution, and the money is when ci. fa. 3525 
levied and paid, and that judgment is afterwards re- neceſſary. H 
verſed ; there, becauſe it appears on the record that ; 1 
the money is paid, the party ſhall have reſtitution with - 1 1 
out a ſcire facias, and there is a certainty of what was | bay 
loſt; otherwiſe where it was levied but not paid, there 12 
muſt then be a /cire facias ſuggeſting the matter of fact, *% 
viz. the ſum levied, &c. But where judgment is ſet aſide 57 
after execution for irregularity, there needs no /cire Ws 
facias for reſtitution, but an attachment ſhall be granted A 
upon the rule for contempt. Anon. Salk. 588. 13 

** 0 13 

SECT10N III. $I 

. . 1 Fi F f 1 

Of proceeding in Error from inferior Courts into 49 
the King's Bench. Ph 

The court of King's Bench by its conſtitution, has a jucirt;aton of Pd 


ſuperintendancy over all inferior juriſdiftions, ſo that K. B. 
whenever there is any error in the proceedings of an 
uferior court of record, a writ of error lies into the 
King's Bench; except in a very few inſtances, men- 
toned in the firſt ſection of this chapter. [For juriſ- 


— 


liltion of this court, ſee Appendix, A.] (Appendix, A.) ' 
— = % 
The mode- of bringing and proſecuting ſuch writ of 
mor is as follows: * * v - 


. . ; . r 
Let the plaintiff in error take application to the cur- How writ of 
or. for a writ of error, which writ may bear tee before <rror procuted. 
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Judgment given z und this is the uſual courſe for . ®  *© i 4: 
Myenting and ſuperſeding the execution; but then * - f. 
Judgment below muſt be given before the return of it. 1911 
Leb. zog. Venk. 96. — 133. For if it ſhould” ” N 1 * 
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Appendix, W.] writs, &c. ſlee Appendix, W.] 


other reſpects the parties purſue the ſame ſteps my 
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be made returnable before judgment given, it is ſ 
fault as is not amendable. Stra. 807. x ma 


Make out precipe for curſitor, who will prepare wit 
of error returnable in the King's Bench. 


As ſoon as the writ is made out, the party who ſued © 
it muſt carry it to the prothonotary of the inferior coun, 
and pet it allowed; and if execution ſhould have been 
ſued out, that officer will alſo grant a ſuperſedeas to the 
ſame; but if no execution ſhould have iſſued, the al. 
lowance of the writ of error is of itſelf a ſufficient 2 
perſedeas, and no execution can then be taken out. 


” = © wm 


Now, by the ſtat. 19 Geo. 3. c. 70. bail in error muſt 
be put in on all writs of error from inferior courts, 
For the time and manner of putting in bail, ſee ant, 


ſec. 2. A. 


On the return of the writ of error, the defendant in 
error ſhould ſcrye the plan in error with a rule out 
of the inferior court to tranſcribe the record, who, upon 
ſervice thereof, ſhould beſpeak the tranſcript of the re- 
cord of the proper officer below, and carry the ſame 
into the office, and file the ſame, if in B. R. with the 
Aigner of the writs, who is the proper officer for this pur- 


pole, 


The tranſcript ſhould be filed before the ſecond ſea), 
or the defendant in error may apply and get a certificat 
from the oflice, that the «vrit of error is not returned, 
and the tranſcript brought in; and may thereupon 
apply to the curfitor for a writ of executio judicu directed 
to the court below, and commandins them, that, not- 
withſtanding the writ of error, they proceed to execu- 
tion on the ſaid judgment. 


But if the tranſcript is brought in, the cauſe is then 
in the court of King's Bench, and defendant proceeds 
to ſue out a ſcire facias guare executionem non, and in 


directed to be taken in proceeding in error from 
Common Pleas into the King's Bench; for which ſec 


ante, ſec. 2. B. C. D. E. F. and for the forms of the 
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SECTION IV. 


Of proceeding in Error from the King's Bench into 
the Exchequer Chamber. | 


Formerly no writ of error lay of a judgment in the 
King's Bench but in parliament, and as the ſubjects were 
often diſappointed of their writ of error by the par- 
lament not fitting, or by their being employed in public 
buſineſs when they did fit : 


By the 27 Eliz. e. 8. it was enacted, “ That where This court in- 
« any judgment ſhall, at any time hereafter, be given in r g 
= court of the King's Bench, in any ſuit or way 
« ation of debt, detinue, covenant, account, action upon the 
« caſe, ejectione firmæ, or treſpaſr, firft commenced there, 

« (other than ſuch only where the queen's majeſty ſhall 

« be party,) the party plaintiff or defendant, againſt 

« whom any ſuch judgment ſhall be given, may, at his 

« elefion, fue forth out of the court of Chancery a In what cafes 
« ſpecial writ of error to be deviſed in the ſaid court of — 
Chancery directed to the chief juſtice of the ſaid court 

« of the King's Bench for the time being, commanding 

« him to cauſe the ſaid record, and all things concerning 

- © the ſaid judgment, to be brought before the juſtices 

« of the Common Bench, and the barons of the Exche- 

« quer into the Exchequer Chamber, there to be exa- 

© mined by the ſaid juſtices of the Common Bench, and 

* barons aforeſaid z which ſaid juſtices of the Common 
Bench, and ſuch barons of the Exchequer as are of 

* the degree of the coif, or fix of them at the leaſt, by 

* virtue of this preſent act, ſhall thereupon have full 
power and authority to examine ſuch errors as ſhall 

* de alſigned or found in or upon any ſuch judgment; 

* and thereupon to reverſe or affirm the ſaid judgment 
„n the law ſhall require, other than for errors to 

* be aſſigned or > for or concerning the juriſdiction 
the ſaid court of King's Bench, or for any want of 
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in any writ, return, plaint, bill, declaration, or 1 
* other pleadings, proceſs, verdict, or proceeding what- . 
© ſoever; and that after the ſaid judgment ſhall be af- | 4 4 
" firmed or reverſed, the ſaid record, and all things Tits 
concerning the ſame, ſhall be removed, and brought 125 
| E "19 5 back | 5 
on 
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te back into the ſaid court of the King's Bench, and ſuch 
further proceeding thereupon had, as well for execy. 
ce tion as otherwiſe, as ſhall appertain.“ 


This ſtatute only giyes the party his option in ſuch 
caſes, of bringing his crror-in Parliament or the Exche. 
quer Chamber “. 


4 

The writ of errer can only be returnable in the Fx. 
chequer Chamber in the /even caſes mentioned in this 
act, where the ſuit was yt commenced in B. R. There. 
fore if a ſuit is by original in B. R. a writ of error on x 
judgment thereon muſt be returnable in Parliament, 
and cannot be in the Exchequer Chamber, becauſe ſuch 
a ſuit is not commenced there, but in Chancery, where 
the original writ is purchaſed. 


A writ of errer therefore can only be returnable on 
judgments in B. R. in actions of debt, detinue, covenaut, 
account, action on the cafe, ejeftment, and treſpaſs, fit 
commenced in B. R. which muſt be by /. 3 Salk, 148. 


This is the conſtruction which ſcems uniformly to 
have been put upon the ſtatute, though in Comberb. 
295. Holt, Ch. Juſ. ſays, It hath obtained that no 
« writ of error lieth in the Exchequer Chamber where 
&« the action was commenced here by criginal, but! 
« never underſtood the reaſon of it, the ſtatute ſays 
« firft commenced here. Doug. 35 2. n. 


Though the words © ation on the caſe” are genera, 
and ſeem to comprehend every action on the calc, yet 
it hath been held, that this ſtatute does not extend to 


It is to be obſerved that there are three diſtinct gourts of Exchequer 
Chamber. The one is by the commer. law holden before the tetvlet 
Judges, for the determination of any matter of great doubt and apt. 
ance, or any cauſe adjourned there when any court is divided in opinion, 
or any ſpecial verdict found in any criminal caſe. The other two ar 


- conſtituted by acts of parliament, the one by 31 Edw. 3. c. 12+ conſiſtin; 


of the chancellor, treaſurer, and juſtices oi each bench, who are cm. 
powered by writ of error to review the judgments given in tne cone 
mon law court of the Exchequer, its decrees in equity being ſubject to 
appeal only in the Houſe of Lords, and the other by the itt. 27 *. 
confiſting of the juſtices in C. B. and barons of the Exchequer, who 2 
authority by writ of error to reverſe or affirm judgments in N. B. hat 

generally as that created by the ſtat. Edw. 3. but in certain actions ex- 


-preſsly enumerated and commenced as therein ſpecifi.d. 1 Mode N00 


Eſtin. 222, | | | 
the 
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me action of ſcandalum magnatum, although that is an 

action upon the caſe: ſo that error does not lie in cam. 
lac. by force of this ſtatute of Elizabeth. For the 
ſtatute of cand. mag. 2 Rich. 2. c. 5. was made for the 

ſervation of the public peace; and beſides, an action 
thereon is of an higher nature than an action upon the 
caſe, being founded ſpecially on a ſtatute, Cro. Fl. 142. 


Id. Raym. 954- 


But the ſtatute extends to an action of debt on the To qui tam 
ſatute of uſury, though a penal action. Lloyd qui tam Aen. 
1. Skutt, Doug. 320. | 


The Exchequer Chamber, under this ſtatute, hath No writ for 
nothing to do with errors in fact. 2 Lev. 38. 1 Vent. error in fact, 
207. 2 Mod. 194. Com. Rep. 597. 


This vrit of error is obtained of the curfitor in like How writ ob- 
manner as all other writs of error are; and by Reg. — and al- 
Eaſt, 36 Car. 2. every attorney who ſhall ſue out any . 
writ of error on any judgment of this court returnable 
in the Exchequer Chamber, ſhall forthwith allow ſuch 
writ of error with the clerk of the errors of this court for 
the time being, and no execution ſhall be ſtayed until 


ſuch allowance, 


And where ſpecial bail is required, if the plaintiff Of bal thereon, 
upon ſuch writ of error does not 4vithin four days after 
the allowance thereof put in ſpecial bail, the plaintiff in 
the action may proceed to take out execution, notwith- 
ſanding ſuch writ of error. Same rule. 


If ſpecial bail is put in, the p/aintif in error, or his FExcepting 
attorney, muſt forthwith give notice to the defendant in thereto, &c. 
error, or his attorney; and it the defendant in error does 
not except againſt ſuch bail 4vi7h:n taventy days after ſuch 
potice, ſuch bail ſhall be allowed. Mich. 5 W. & M. 


For the manner of putting in and excepting to bail 
&c. ſce ante ſec. 2. B. 0 ö 


When bail put in, if any required, if not upon the Rule to tran. 
allowance of the writ of error, give a rule to tranſcribe, fcribe. 
if plaintiff in error means to proceed, Jet him obtain 
tranſcript as directed ante, ſec. 1. B. Pay the tran- 
icript money, and get it examined and complete within 
Ll 4 the 
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the time of the rule which is eight days. The tranſcript 

is delivered over to the clerk of the error of the Exche. 

After tranſcript quer Chamber: all the rules, until the making up and 
— — rules delivering over the tranſcript, are given by the cr 
of the errors ; but after delivery of the tranſcript, al 


rules, &c. are given by the clerk of the errors of the Ex. 
chequer Chamber. 


All writs ifſuing out of the Exchequer Chamber are 
witneſſed by the chief juſtice of the Common Pleas, 


Of alleging di- In the next term (the ſecond) apply to clerk of error 
munuton of Exchequer Chamber for a rule to allege diminution, 
which is to be ſerved on plaintiff in error. It is an eight. 
day rule from the ſervice, if plaintiff does not 
Of the non diminution ; upon affidavit of the ſervice of the rut, 
prof. clerk. of errors will ſign non pros, or he will ſend to 
plaintiff's attorney, which is more uſual ; and if no 
anſwer the next morning, he will ſign non proſe. But ii 
plaintiff in error does not allege diminution, defendant 
the next term (the third) gets a rule from clerk of 
errors to aſſign errors and ſerves copy thereof on plain- 
tiff's attorney. It is an cight-day rule from the ſeryice. 


Of aMigning Plaintiff may aſſign common errors or ſpecial ones 

errors. in ſame manner as deſcribed, ante, ſec. 2. 50 if he 
alleges diminution, he gets certiorari returned as therein 
above deſcribed. | 


Of joinder in In the fourth term, defendant may plead in null g 
erratum, ſet down the cauſe, move for judgment, and 
four days after affirmance, get the coſts taxed, and ſue 
our execution; but before £ writ of execution is te- 
turnable, apply to clerk of errors in Exchequer Cham. 


ber for tranſcript, which muſt be taken to the King: 
Bench treaſury. 


Of the notice But if the plaintiff in error, after errors aſſigned in 
for arguing the Exchequer Chamber, intends to argue the ſame, he 
2 858 muſt give ten days notice to the clerk of the errors there, 
before they ſhall be argued ; and copies of the papet- 

book in error muſt be made and delivered by the parties. 

The plaintif in error delivers books to the judges of the 

Common Pleas, and the defendant to the barons of the 

Exchequer four days before the hearing of the cauſe. 

R. Cart. 33 Car. 2. * 
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In the Exchequer Chamber, there are only two re- Of the cetun 


x turn days in each term, one the general affirmance day, — — 
d pointed by the judges of that court for the general for argument, 
1 \Frmance or reverſal of judgments, and held a few &c- 


days after the beginning of the term. The other, 
called the adjournment day, held a few days before the 
-nd of the term, which is for finiſhing any buſineſs left 
undone on the former day. Cauſes may be ſet down 
for the latter day, but the fees are much higher, and 
they mult be ſet down two days before the adjourn- 
ment day. Imp. K. B. 678. 


[t is obſeryable, that the practice has always been to Tranſcript only 
ſend only a tranſcript of the record into the Exchequer ſent, why ©. 
Chamber; but by the ſtatute, the record is to be brought 


there. Doug. 35 2. n. 


As the tranſcript however is only ſent, it is abſolutely Of the remit. 
neceſſary, whenever judgment is given in the Exchequer ur. 
Chamber, that the tranſcript be ſent back to the King's 
Bench, and a remittitur entered; for execution thereon 
muſt iſue out of the King's Bench. 


80, if a writ of error abates in cam. ſcacc. or is When neces 
diſcontinued, there muſt be a remittitur entered in fry. 
q. R. for without ſuch remittitur it cannot appear to the 
court of King's Bench, but that the writ of error is ſtill 
depending in the Exchequer Chamber. But if it ap- 
pears that a remittitur was entered, the court will not 
_ into the time of the entry. Carth. 237. 2D. 
137» 


ſue 
te lf error is brought by many in the Exehequer Cham- 
am- ber, and ſome die, a remittitur ſhould be entered to 


8 execution in B. R. againſt the ſurvivors. Carth. 
236, 


Upon a ſpecial verdict, the judgment was in B. R. 
lor the defendant, which judgment was reverſed in the 


ere, lachequer Chamber. Beſides the reverſal, that court 
per zes 2 complete judgment for the plaintiff, viz. that Be 
* # recover, Carth. 319. Ld, Raym. 10. 

the 


Judgment for defendant on demurrer was reverſed in 
buy Exchequer Chamber ; and judgment hat the plain- 


uf 
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Biff do recover was given, & c. But becauſe that coure 
had not power to award a writ of inquiry, it was ſe 

into B. R. for the execution of that writ, and — 
upon to give ſinal judgment. Vide Carth. 319, 14 
Raym. 10. and authorities there cited. | 


Tf the plaintiff recover a judgment againſt two dt. 
ſendants in B. R. and one af them bring a writ of eng 
im cum. ſcacci, the plaintiff cannot clturge the other 
defendant in execution till the record be remitted 
into the court of B. R. notwithſtanding the writ of 
error might have been quaſhed immediately becauſe no 
brought by both defendants. Larecke v. Waſormy, The 
and another, 2. D. & E. 737. rreſen 


For coſts in error, and in what caſes intereſt will bs 
allowed, ſce pot. ch. xxi. 


bot ow! 
ninable 


princip| 
xr dimit 


SitceTion V. 


Of proceeding in Error returnable in Parliament, 


A ents 
If a judgment apprehended wrongful and illegal be = 
given in the King's Bench, or even in the Exchequer nents, p 
Chamber, the party thinking himſelf aggrieved may eim 
upon a petition of right made to the king, (which pe. nme 
tition is not, ſays Sir Edward Coke, ex debito juftitie but br, w. 


for decency, becauſe ſuch judgment was coram rege, a 
which form having been thus introduced is ſtill pre. 


ſerved,) and upon his anſwer thereunto * fat itt al 


have a writ of error direQed to the chief juſtice of the und 
King's Bench for removing the record without delay, in | 
preſens porliamentum, and thereupon the roll itſelf at The 's 
a tranſcript in parchment is to be brought by him int of e 
the Lords Houſe ; and after the tranſcript is examine, oz 
with the record, the chief juſtice carries back the Eber. 
cord itſelf into the King's Bench; and then the plaint | 

is to aſſign the errors. This aſſignment of errors i K Tan a 
be in writing, and left with the clerk of the Parliament ina! w. 
The adverſe party denies that there is ar e Ry to t 
prays, © That the court of our lord the king, vero 2) Eli 
& the king in his parliament, may examine the recon created, 


cc procels 


we, V.] OF PROCEEDING IN ERROR, &c. 


0 and matters for error aſſigned. and that the 
« former. judgment may in all things be affirmed.” 
This is called joinder in error. Queſtions of fact are 
xt examined in this channel of juriſdiction. | 5 


The judicial power is only in the lords; but legally In whom the 
nd virtually it is the judgment of the king, as well as — pover 
{the lords, and perhaps too, ſays chief juſtice Holt, 

of the commons; aithough it was declared in the firſt 

rar of Henry the Fourth, that all judgments apper- 

nined to the king and lords, and not to them. 


The cauſe is determined by the majority of the lords The dernier re- 
t however ſmall the number, no proxies being ſort. 

lowed, and their determination is final, this being the 

dernier reſort. 


This reſort to parliamentary decifion by writ of error, Its antiquity. 
b reviſe judgments at law, is of the earlieſt antiquity ; 
bot owing its origin to any poſitive ſtatute, nor deter- 
pinadle to any certain period. It ſeems indeed, by the 
principles of our government, hardly capable of reſtraint 
* diminution, The ftat. 4 Hen. 4. c. 23, which was 
ſed to prevent the irregular re-examination of judę- 
fents given in the king's courts, and which recites as 
lie grievance to be remedied, that, after ſuch judg- 
hents, parties were brought ſometimes before the king, 
lmetimes before his council, and ſometimes before the 
arliament, expreſsly ſaves the proceeding by writ of 
Ir, which exception refers (notwithſtanding the for- 
expreſſions) to this high tribunal, as well as to in- 
nor judicatures. This judicial ſupremacy of the lords, 
Fs at all times before and ſince the paſſing of that law 
undiſputed and undoubted. . 


The 12 which are immediately examinable by What judg- 

t or error in Parliament, are given in the King's Men's examine 

gench : e by thus 
or in one of the ſeveral courts of Exchequer ra. 

amber, See note, p. 518. 


jn tion, be proſecuted in the King's Bench by How if action 
cn nal writ out of Chancery, recourſe muſt be had di- by — a; 
and to the Houſe of Lords; but in cafes where the Hiwi by bill. 


u. 2 Eliz. c. 8, allows the Exchequer Chamber there- 
created, to interpoſeʒ it only gives the election to the 
6 


party 
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Kc. 
arty thinking himſelf aggrieved, and does not Ba 
NY TS method of relief in 5" 1 error 
deed it has been doubted, whether this court of Ex. (lam 
chequer Chamber did not come into the place of par- you 
liamentary correction of erroneous judgments ; but i — 
ED is now clearly agreed and ſettled to be, — to, an 4 
udien in immediate tribunal. The court of Exchequer Chin. . ©” 
Exchequer- per, conſtituted by the ſtat. 31. Ed. 3. c. 12. has been fora 
determined to be a neceflary ſtage between the law de W 
of the Exchequer and the Houſe of Lords. We may r. 
member that there is a third court of Exchequer Chan. med; 
Of the common ber (ſee ante, ſec. 4. n. p. 518.) ſubſiſting by the con- * 
— — mon law, holden before all the judges of England, into 
— which cauſes may be adjourned before judgment on ac. W 
count of their great weight and difficulty, and from 11. 
which alſo a writ of error 1s returnable in parliament, - 7 
Ot erer from In the 14th year of queen Elizabeth a writ of error, 74 
— of from the law ſide of the Chancery, was brought in the mY 
King's Bench, where the prior judgment was reverſed, ! 
This caſe however, and other —— being cited 11 
before lord-keeper North, he declared that the judg- 
ments, even on the law fide of his court were not liable Th 
to be reviewed in the King's Bench, and that he would "Rn 
t injunctions againſt all ſuch writs of error. Si King' 
William Blackſtone differs from this. judicial opinion, the 1 
which ſeems to him not well conſidered. I ſhall not hs 
preſume to arbitrate in this controverſy, obſerving only 
that there are ſeveral reſpectable authorities in confirm- The 
ation of the lord-keeper's doctrine as well as thole the pr 
alleged by the learned commentator in oppoſition made. 
to it. 1 Woodeſon Eſt, 223. ay: 
| He is 
Of judements Laſtly, as to the Common Pleas, it has been ſettled, hag 
in C. B. at leaſt ever ſince the reign of Edward the Third, that the ck 
judgments there given, cannot be examined per ſaltin 
in the Lords' Houſe, but muſt paſs the King's Bench, For 
and be there previouſly reverſed or affirmed. 1 Woode- BW f Lor 
ſon's Eſtimate, 224. the (ul 
| for pl; 
This writ ow The writ of error is obtained of the curſitor a5 m 2 
med. other caſes, who procures the king's fat or warralh, plainti 
Allowance. but a proper precipe muſt be made. The clerk of er" ti 


will allow it, plaintiff in error muſt ſerve cop) of a 
lowance on defendant's attorney. | 11 
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Bail if required is put in before a judge ; clerk of Bail. 5 
errors will attend for that purpoſe. Notice of bail 135 
ame as in common caſes, only ſaying that they are put 30! 
n on the writ of error) muſt be given to defendant, 
pho, if he pleaſes, may have a rule for better bail, and 

muſt juſtify as in other caſes, clerk of errors at- 
ending the court with his book for that purpoſe, Rule 
for allowance of bail muſt be got and ſerved, 


When this writ is brought it is made returnable im- Return ef writ. | 
nediately, except on a prorogation ; then ad proximum 14: 
gurliamentum 3 becauſe during the ſeſſion, they fit con- * 
tiovally and have no vacation. ” 


When bail is ee get a rule to tranſcribe at Rule to tran» 
clerk of errors; ſerve copy on plaintiff's attorney, who ſeribe. 

muſt leave copy of proceedings for clerk of errors to 

make tranſcript, and pay tranſcript-money as in other 

caſes of error, otherwiſe nan prof. will be ſigned; ſee 

ante, ſec. 5. 


lt is an eight-day rule from the ſervice. 


The tranſcript when complete and examined is de- How tranſcript 
lrered by the clerk of errors to the chief juſtice of the 4livercd. 
King's Bench, who carries the record and tranſcript to 
the Houſe of Lords; and after they are examined there, 
leaves the tranſcript and brings back the record. 


There is no ſcire facias quare, &c. on this writ (ſo that No ſeire facias 
the proceedings are more expeditious) ; but on motion quatre but ſub» 
made in the houſe by a peer on behalf of the defendant, — pu 
aday is appointed for plaintiff in error to aſſign errors. tion. 
lle is only allowed eight days for that — if not 
done within time, a non prof. & remittitur iſſues from 


the clerk of the parliaments. 


For as ſoon as the tranſcript is carried to the Houſe Who conduRts 
cl Lords, a clerk in Parliament is employed to conduct P!Yceccing alter 
ubſequent proceedings, and the days are appointed * 

for plaintiff to aſſign errors, for defendant to appear 

ad make his defence upon the aſſignment of errors by Of affigning 

Paintiff, and for the hearing of the errors, upon mo- . 

40s made in the Houſe by Peers. In which laſt caſe, 
ſometimes 


of Lords. 
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ſometimes a ſhort day will be appointed if the ſ 
are nearly at an end or the like. _ 


Alleging dimi- If plaintiff in error alleges diminntion, and 

nution. certiorari, ſame to go without motion, and to be re. 
turned in ten days; if not fo returned, nor good cauſe 
_—_ for the negleCt, the benefit of the writ will be 
lolt. | 


Joinder in Upon the aſſignment of errors, the defendant joins 

— iſſue in nullo eff erratum, a peer moves the houſe to ar. 
point a day for hearing the errors; at which day both 
parties attend by counſel, ufually two on a fide, but 
they muſt not have more, 


Printing caſes, If printed caſes are delivered, $500 on each fide is 
* the uſual number, as 250 are to be left at the Patin. 
ment office for the lords and judges; they muſt be 
Arguing, &. ſigned by counſel. On the hearing, the lords either x. 
4 firm or reverſe the judgment on which the clerk of the 
Remittitur. Parliaments draws a remittitur, by which the tranſcrip 
of the record is remanded into the King's Bench, with 
the aſſirmance or my to be entered of record, 
Day fer hearing When a day is appointed for the hearing, it cannot be 
how to be al- altered except by petition, of which two days notice 
* muſt be given to the adverſe party. 


How counſel to proceed to open and argue the 
errors, ſee the order infra of 2 Mart. 1727. 


For the regulation of the proceedings on error in 
Parliament, as above mentioned, the following orden 
have been made by the lords: 


By Ordo Dom. Procer. die V 13 Dec. 1661, 


Orders of Houſe Foraſmuch as upon writs of error returnable in this 
.digh court of Parliament, the parties therein often de- 
fre to ws juſtice, rather than to come to the deter- 
— bs —— 3 . — right the Jae - It is therefore 2 
ens « dered, by the lords ſpiritual and temporal, in parlu- 
— 3 « gent aflembled, * the plaintiffs, in all ſuch wnts, 
« after the fame and the records be brought in, {tal 


« ſpeedily repair to the clerk of the parliament, and 


6c proſecute 
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« «oſecute the writs of error, and ſatisfy the officers 
« of this houſe their fees juſtly due unto them, by 
« reaſon of their proſecution of the ſaid writs of error, 
« nd the proceedings thereupon ; and further, hall 
« aſſign their errors within eight days after the bringing 
vin of ſuch writs with the records; and if the plainti 

« makes default ſo to do, then the ſaid clerk, if the 
« defendant in ſuch writs require it, ſhall record, that 
« the plaintiff hath not proſecuted his writ of error; 
« nd that the houſe do therefore award that ſuch plain- 
« tiff ſhall loſe his writ, and that the defendant ſhall go 
« vithout day, and that the record be remitted ; and 
« if any plaintiff in any writ of error, ſhall allege di- 
a minution, and pray a certiorar:, the clerk ſhall enter 
« an award thereof accordingly, and the plaintiff may, 
« before iu nulla eff erratum pleaded, ſue forth the writ 
« of certiorari in ordinary courſe, without ſpecial peti- 
« tion or motion to this houſe for the ſame; and if he 
& ſhall not proſecute ſuch writ, and procure it to be 
« returned within ten days after his plea of diminution put 
« into this houſe, then, unleſs he ſhall ſhew ſome 
good cauſe to this houſe for the enlarging of the 
«time for the return of ſuch writ, he ſhall loſe the be- 
« nefit of the ſame, and the defendant in the writ of 
«error may proceed as if no ſuch writ of certiorari 
« were awarded,” | 


And by Ords Dom. Precer. die Martic, 1 9 Aprilts 1698. 


The houſe taking notice, that upon appeals and writs 
of error, there haye been of late ſeveral ſcandalous and 
nrolous printed caſes delivered to the lords of this 
touſe ; for preventing whereof for the future, it is this 
uy ordered, by the lords ſpiritual and temporal, in par- 
lament aſſembled, that no perſon whatſoever do pre- 
lume to deliver any printed caſe or caſes to any lard of this 
tſe, unleſs ſuch caſe or caſes ſhall be ſigned by one or 
nore of the counſel who attended at the hearing Fd 
the cauſe in the courts below, or ſhall be of counſel at the 
bearing in this houſe : and this order to be added to the 
ul of ſtanding orders, and affixed on the doors of this 

and the courts in Weſtminſter, 


And by Ordo Dom. Precer. die Mercur. 22 Dec. 1 70g. 


Upon conſideration of the great inconveniencies 
ning by motions and p*titions for putting off cauſes 
alter 


alleging dim!. "ſh 
Nution, &c. # 


Of printed caſ's 
ſigned by coun- 
ſel. 


* 
— — — — — os ron eB gg - — 2 — ” * — 


| 
| 
| 
| 
| 
- 
| 
| 
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Ofahkering day after days have been appointed for hearing thereof i 

beg en.. is ordered, by the lords ſpiritual and temporal, in par 

8 hament aſſembled, that when a day ſhall be appointed 
for the hearing any cauſe, appeal, or writ of error, ar- 
gued in this houſe, the ſame ſhall not be altered, but 
upon petition ; and that no petition ſhall in ſuch caſe 
be received, unleſs 129 days notice thereof be given ts the 
adverſe party, of which notice oath ſhall be made at the 
bar of this houſe ; and it is further ordered, that thi 
order be added to the roll of ſtanding orders. 


And by Ordo Dem. Procer. die Veneris, 21 Feb. 1117, 


ot te certifi- Ordered, that in all caſes upon writs of error de- 
cate that d, pending in this houſe, when diminution ſhall be at ay 
— 255 time alleged, and a certiorar: prayed and awarded be-. 
| fore in nullo eft erratum — „the clerk of the Parlia. 
ments ſhall, upon requeft to him made, give a certificat 

that diminution is fo alleged, and a certiorari prayed and 

awarded thereupon. And it is further ordered, that 

this order be entered on the roll of the ſtanding order; 


of this houſe. 


And by Ordo Dom. Procer. die Sabbatis, 2 Mart. 172). 


Upon report from the committee of the whole houſe, 
appointed to take into conſideration matters relating to 
How counſel to the proceedings on appeals, and writs of error; it is 
be heard on the ordered, by the lords ſpiritual and temporal, in patli 
* ment aſſembled, that at the hearing of cauſes for the 
future, one of the counſel for the appellant ſhall open 
the cauſe, then the evidence on their ſide ſhall be read; 
which done, the other counſel for the appellants may 
make obſervations on the evidence; then one of the 
counſel for the reſpondents ſhall be heard, and the eri 
dence on their fide to be read, after which the other 
counſel for the reſpondents ſhall be heard, and one 
counſel only for the appellants to reply. 


what abates the If the parliament is diſſolved, the writ of error is 
writ. abated, but not if it be prorogued. Ray. 383. 2 Leo. 93 


How if pending If pending the writ of error, an action is brought 
— againſt the bail below upon their recognizance, 34 
_. writ ſerved upon them, it is a contempt and brea 

| privilege, P. Wms. 685. 


If, 


d. FTI. © 


R 


I 
© a. 


Ka. F 
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If, on a judgment in C. B. a writ of error be brought When new re- 
in K. B. and bail put in thereon and judgment affirmed, En 
ind afterwards a writ of error brought in 8 a 
new recognizance muſt be given, for the firſt does not 
clude coſts to be aſſeſſed in the Houſe of Lords. 


Str. 527. Colebrooke v. Diggs, Sal. 97. 


The court of K. B. will oblige defendant to enter 5 
into a rule not to commit waſte pending the writ of err- 1 
or, if the juſtice of the caſe requires it. Wharod v. | 
bmart, Burr. 1823. | 


As to the judgment itſelf, it may often happen, Ofthe judg- 
that a imple judgment of affirmance or reverſal will not Went; 
mil, but that the ſame ſentence ought to be given, 
which ſhould have been pronounced by the inferior __ = 
court. Thus, in the action of ejectment, the preſcribed when to be re- Ez 
julgment, if for the plaintiff, is that he recover his "#3 78 
term in the eſtate in queſtion ; if for the defendant, it is 
formerly entered, that the plaintiff take nothing by his 
writ. If then, in this action, a prior judgment is given when another 
for the defendant, which is deemed erroneous by the —— be 
lords, it is not ſufficient, it is not going far enough, * 
nerely to reverſe it; but there ought to be added, that FE 
the plaintiff recover his term, being the judgment which 38.4 
2 originally to have been given. i the lords ne- when only to be *3 
get to make this order, it cannot be ſupplied in the affirmed. 4 
court below ; but the ſuitor muſt again reſort to their | 
bar to rectify the omiſſion which has been done by mo- 
tion in parliament before the remitting of his tranſcript 
of the record back into the King's Bench was entered 
u that Court. 1 Woodeſon. Eſtim. 227. 


lf the prior judgment, deemed erroneous, be given Sk AB 
for the plaintiff, it is ſufficient ſimply to reverſe it. 7 
” and another v. Geodtitle. Houſe of Lords, May 1 
1755. : | 

Le, if judgment be given in the Exchequer for plain- 4 j 


uf reverſed in the Exchequer Chamber, and that rever- 
1 _ » re lords, it is ſuthcient that ſuch ſe- _— 

judgment be affirmed. ¶ Sutton v. Johnſon. Houſe 1 
A lords, May 1785.) $3 


Vo, IL M m Or, 
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Of the remitti- 
tur into B. R. 


How if writ of 
enquiry ne- 
ceſſary. 


How if remit- 
ted without 
proper judg- 
ment given. 


Of the coſts in 
parliament. 


Error coram 
nobis is where 
writ of error 


lies in the ſame Judgment in B. R. there be error in the _— 


court where 
record is. 
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Or, if judgment below be given for plaintiff ang 
deemed right, it need only be affirmed, [ Eaſ India 
Company v. Todd. Houſe of Lords, May 1788.) 


So, if two former judgments concur, and are deemed 
right, they need only be affirmed, but probably diſcre- 
tionary coſts would be awarded. ( Foley v. Burnil. 
Houſe of Lords, April 1789. 1 Woodeſon, 228. N.) 


In a writ of error from K. B. to the Houſe of Lords, 
only a tranſcript of the record is ſent up, which muſt 
after judgment be remitted, and the King's Bench 
awards execution. Vicart v. Haydon, Cow. 843, 


If judgment below was given for the defendant, upon 
demurrer, and the judgment be reverſed, whereupon 
writ of enquiry becomes neceſſary in ſuch caſe, as the 
lords cannot award a writ of enquiry, the record is re. 
mitted to B. R. for them to award the writ of enquiry, 
_ upon return thereof, then to give final judgment, 


Error of a judgment in B. R. for defendant, into 
Dom. Proc. and the judgment was reverſed, and the re- 
cord was remitted into B. R. whereupon the plaintif 
moved B. R. for a new judgment. Per Cur. a nen 
judgment cannot be given here contrary to that which 
is already given; the ſame court which reverſed mul 
4 a new judgment. Philips and Bury, Carth, 319 

Raym. 9, 10. 


The Houſe of Lords give ct at their diſcretion, ac 
cording to the nature of the caſe, and the reaſonablenels 


or unreaſonableneſs of litigating the judgment of the 
court below, Burr. 1097. 


SECTION VI. 
Of proceeding in Error coram nobis, &c. 


There are ſome caſes in which a writ of error lies in 
the ſame court where the record is. Thus, if upon ? 
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through the default of the clerks, it ſhall be reverſed in 
the ſame court by writ of error ſued there before the 
ſame juſtices, but not if the error is in the judgment. 


| All errors in fact on any judgment in B. R. are redreſſ- 
ed there, and not in Parliament, nor in the Exchequer 
Chamber, for the ſtatute 27 Eliz. does not extend to 
them; and the reaſon is, becauſe error in fact is not 
the error of the judges ; therefore the reverſing ſuch 
judgment is not reverſing their own judgment, 


Thus if an infant appear by attorney, and judgment 
be againſt him, this writ may be brought to reverſe it; 
but then a guardian ſhould be appointed to proſecute it 
25 in other caſes of infancy ; and this is called a writ of 
error coram nobis reſident. c. becauſe it recites that the 
record is remaining before us. 


Upon all judgments in criminal caſes in B. R. error 
vill lie in the ſame court, whether the error be in fa# 
or in law; but it lies alſo in Parliament. 3 Sal. 147. 


| If a writ of error once good, abates by plea or death, 
the inferior court cannot proceed; but the ſuperior 
court and party may have a new writ quod coram vobir 
det; but where the writ is ill, no new writ coram vo- 
kr can be had; as where the writ was to remove a 
judgment quod fuit in curia naſtra where it was in the 
time of a predeceſſor. Latch. 198. 


Error coram vobis lies not after an affirmance of a 
judgment, except in caſe of error upon a fine in C. B. 
ater affirmance thereof in B. R. Salk. 337. although in 
this caſe of a fine, the tranſcript is only tranſmitted into 
5, R. upon error brought. 


Error coram wobis does not lie in B. R. after error 
brought in Cam. Scacc. and judgment affirmed. Becauſe, 
before the ſtatute of Eliz. B. R. could not examine its 
omn errors in fact, after an affirmance in parhament 
ad the Exchequer Chamber is now in the ſame de- 
free with regard to B. R. in thoſe caſes within the ſta- 
tute, as the parliament was before, and is now, Stra. 


M m 2 Error 
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Error caram wobis lies not in the Exchequer Cham. 
ber. Cro. Jac, 620. 


In F. N. B. 21. it is ſaid, that a judgment cannot the 
ſame term it is given be reverſed in B. R. without 2 
writ of error, though a judgment in the Common Plea; 
may; hut there ſeems no foundation for this diſtinQion, 

Moor, 186. pl. 332. Yelv. 157. Pop. 181. For dur. 
ing the whole term in which any judicial act is done, 
the record remains in the breaſt of the judges of the 
court; and therefore the roll is alterable during the 
term, as they ſhall direct. But when the term is paſt, 
the roll is the record, and admits of no alteration. Co. 
Lit, 260. a+ 2 


rr 


When a record is removed upon error brought from 
C. B. or other inferior court, into B. R. and the ſame 
writ of error is quaſhed for any other fault than wri- 
ance, error ceram vobi lies in the ſame court to which 
the record is removed. Co. Ent. 289. 1 Stra. 607, and 
in ſuch caſe ſuch writ of error is the only writ that can 
be had. Bid. Ld. Raym. 1403. 


When errors are aſſigned, and afterwards that writ of 
error is diſcontinued, the plaintiff in error may have 
another writ quad coram- wobis reſadend. and upon thi 
new writ may aſſign other errors than thoſe he aligned 
before, either within or without the record, and is not 
bound to the ſame errors. 


*@ = Q Q = © rw 


I 


er 
. 


This writ of error coram vobis recites the former writ 
of error, and muſt recite it accurately; for where ſuch 
writ recited the former writ to be returnable coram nol, 
where it was before the king, and the late queen, it wa 
quaſhed. Ld. Raym. 151. Carth. 370. 


How it operates It is generally laid down in the books of pradice, 
as ſuperiedeas that this writ does not operate as a ſuper/edeas, and that 
no bail is ever — thereon, but in Mr. lmpey's 

Practice, K. B. 1793, which I take to be correct, the 

How to ſue it Contrary is holden ; and the mode of proceeding is, % 
out, make precipe for curſitor in the county where ven 
and proceed on laid, when the writ is obtained to get it allowed by the 
2 maſter, and to ſerve the allowance on the m—— 
b 
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, which ſhall operate as a /uper/edeas, upon the 
Sin in error putting in and fahne bail within 
four days after ſuch allowance. | 


The rule for allowance is drawn up to the above effect. 
When the writ is allowed, and notice thereof given, 


$33 


Allowance. 


and bail perfected, get a rule of the maſter for plaintiff Bail, 


to aſſign errors, it is a four-day rule from the ſervice, 
lf etrors not aſſigned within the time, a nonpro{ may be 


dell 


Upon the affignment of error in fact, if the error in 
ſa is aſſignable and well aſſigned. the defendant may 
confeſs it. Salk. 268. But a defendant can never 
confeſs error in law. 


But if the error in fact is not truly aſſigned, the de- 
fendant may plead thereto, upon which the parties are 
x iſſue in fa; and that muſt be tried by a jury, The 
record for trial is then made up the ſame as in othet 
caſes, and either party may carry it down z and in ſuch 
caſe, if the iſſue is found for the plarntiff in error, he 
muſt move to put the cauſe in the paper tor argument, 
and then upon producing the peu the court will give 
judgment of reverſal. 


Or if the errer in /a# aſſigned is not affignable for 
error, then the defendant may join in nullo gt erratum, 
which is in nature of a demurrer, and the ſame is argued 
in court as in other caſes. 


Where matter of fact is inſufficiently alleged, in 
nullo oft erratum is a demurrer. $0 it is if matter of 
at is alleged againſt the record. But if matter of fact 
u well ſet forth with matter of law, it is a demurrer as 
to the doubleneſs, but that muſt be ſpecially aſſigned ; 
or otherwiſe, upon in null eff erratum pleaded, the 
matter of fact will be confeſſed, and the matter of law 
referred to the judgment of the court. | 


Error coram vebis, and infancy a d, a ſcire faci 
ad audiendum errores, and fire fect ke pond ; 5 
fendant did not appear and join in error; on which 
Plaintiff applied to know what to do. court di- 

lim to put it in the paper, without taking out 
| M m 3 | any 


Aſſignment of 
errors. 


| ion of 
plea in nullo eſt 
erfatum, 


How if defend. 
ant does not 
join in errot. 
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any rule to join in error; and when it came on, the 
judgment was reverſed. Thatcher V. Stephenſon, Stra. 
144. 


Error in C. B. infancy aſſigned. Doubt del court, and 
feigned iſſue, which was found for plaintiff in error 
and the judgment was reverſed on return of the poſta, 


upon motion, without argument in the paper, but 


within a day or two after. QOfborn v. Barrington, Stra, 
127. | 


SECTION VII, 
Of proceeding in Error tam quam. 


A writ of error tam in redditione judicii quam in adju- 
dicatione executionis, is a writ of error brought by lai 
(after ſcire facias againſt them, and award of execution 
thereon) of the judgment againſt them, and the execu- 
tion awarded thereupon ; for they cannot have error of 
the principal judgment. Cro. Car. 481. 2 Leon. 101. 
Cro, Car. 561. 


Nor can the bail join with the principal in error 
Palm. 567. 


This writ of error recites the judgment againſt the 
principal, but alleges the error in the ſecond judg- 
ment, and in the execution thereof to the damage of 
the bail. . 

For error in fa# the bail are relievable by audits 
querela, Yelv. 155. and now by motion, 


Bail brought a writ of error tam in redditione judici in 
the original action, quam in adjudicatione execution, 
And it was quaſhed, becauſe bail cannot have error cn 
the principal judgment. Carth. 447. 


After an award of execution againſt bail, on a fe- 
e in error, they brought a writ of error, a5 t0 
ſuch award of execution: the plaintiff moved for leave 


to take out execution for want of bail on the * 
| tion 


3 *F SF 
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error brought by the bail, and obtained a rule to ſhew 
cauſe; which was afterwards diſcharged, no bail in this 


caſe being required. Barnes, 194. 


This writ lies on a judgment for plaintiff in B. R. 
;fterwards affirmed in the Exchequer Chamber, and an 


— award of execution in B. R. on a ſcire facias brought 
but by plaintiff againſt defendant's bail. 
a. 


The defendant cannot have this writ returnable in 
the Exchequer Chamber. Sal. 263. 


This writ is taken out, allowed and proceeded on as 
on the writ of error coram nobis. 


SECTION VIII. 


own Judgment. 


If a plaintiff having obtained judgment below, brings 
a writ of error to reverſe his own judgment (which is 
nothing ſtrange or unreaſonable where it is given for a 
leſs ſum than he has a right to demand), the common 
method of bringing a ſcire facias quare executionem non 
would be improper, ſo would his ſuing out a ſcire facias 
ad audiendum errores. Therefore if ſuch plaintiff in er- 
ror will not proceed after his writ of error brought, the 
court of B. R. may and ought to make a rule to oblige 
him to aſſign errors within a limited time; which rule 
the court will make upon the plaintiff in error, to aſſign 
errors within four days, or elſe that his writ of error ſhall 


be nonproſſed. Fohnſon v. Jebb, Burr. Rep. 4 p. 1772. 


Or. 


Of proceeding in Error by Plaintiff to reverſe his 
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SECTION IX. 


A. Of Summons and Severance in Error. 
B. Of Quaſhing Writs of Error. 
C. Of Abatement of Writ of Error, 


D. Of amending Judgments after Error 
brought. | ; 


E. Of amending Writs of Error. 


A. Of Summons and Severance in "ng 


It is a certain rule, that all the parties to the ſuit be. 
low muſt in all caſes of error be made parties alſo in 
the writ of error; and in caſe of the death of a 
he muſt be named, and his death alleged in the writ, 
— * v. Turner, Str. 233. Cooper v. Ginger, Su. 

6 "% 


| If therefore there is a joint judgment againſt two, 
and the writ is laid ad damnum of one of them only, it 
will be quaſhed on motion. a 


If one therefore brings error, he muſt do it in the 
name of all; and if afterwards any of the others refuſe 
to appear, upon the ſcire facias guare, & c. or to aſſign 
errors upon the rule given for that purpoſe, ſummons 
and ſeverance lies; and the court will grant the other 
plaintiff in error time till ſuch ſummons and ſeverance 
can be effected. Mod. C. 40. Yelv. 44+ 


Aſter a ſcire facias taken out and ſcire feci returned, 
one of the plaintiffs in error moved for time to allign 
errors till there could be a ſummons and ſeverance of 
the other,-upon an affidavit that the other executor was 
in the intereſt of the defendant in error, and would not 
join; and time was given accordingly. Freſcobald: v, 
Kinaſfton, Str. 783. 


Three join in bringing a writ of error, the defendant 
pleads outlawry in abatement as to one of them; but 
the court held this no good plea, becauſe they are all 


compellable to join. Palm. 151, But 


ET _ — . 
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But although there is this ſtrictneſs in all the parties Whether de- 
vho ſhould be plaintiffs in error joining, yet it does not — amt —_ 
cem to hold with reſpect to the defendants in error; all join in pro- 
fax where one defendant in error only appeared, and ceeding. 
ed out the ſcire facias quare, and plaintiff aſſigned 
errors, it was deemed a waiver of the objection that the 
other ſhould have joined z and it was ſaid, that the 
reaſon why plaintiffs ſhould join, did not apply to de- 


{endants, viz- the inconvenience that would ariſe by a | 
al delay of execution if every defendant might 4 
bring a writ of error by himſelf, Nun v. Coflelle, "= 
Burr. 1789. 6 | | 
A writ of error was quaſhed becauſe all the proper Conſequence of 5 
parties were not plaintiffs. Ld. Raym. 71. | parties not =» | 


But if the defendant in error proceeds without quaſh- 17 
ing the writ, and judgment is affirmed, he can only ſue : . 
out execution againſt the one who was party to the 
writ; nor can he do that if the error be in Exchequer | 
Chamber till the remittitur is ſent into B. R. 2 D. & E. 1 
137, Laroche v. Waſbrough and another. | 


B. Of Quaſhing Writs of Error. 8. 


If one brings error without the other, who ought to Of quathing 
join with him, though the writ ſhall be quaſhed, yet i of error; 
the record ſhall be removed by it. Ld. Raym. 1403. 
duch writ cannot be amended ; Ld. Raym. 1532. and 
in this caſe ſaid, that the record is not removed by ſuch 
bad writ of error. 


2 


dereral judgments were againſt three executors, for what; 
= - whom only joined in bringing error, and bad. 
| 88, 


No perſon can bring error to reverſe a 2 
was not a party or privy to the record, or who was 
not injured by the judgment, and therefore to receive 944 
Krantage by the reverſal. Roll. Abr. 747. Dy. go. * 


o error does not lie againſt any but him who was 
py or privy to the firſt judgment, his heirs, executors, 
adminiſtrators, Roll. Abr. 747. 9 Hen. 6. 46, &c. | 

A writ | 5 
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A- writ of error tam quam may be quaſhed as to one 
udgment, and ſtand good as to another, if it ſhould be 
rought for error in the principal judgment, as well a; 
for error in adjudicatioue executionis, which is wrong, 


Ld. Raym. 328. 


A writ of error of a judgment on a recognizance waz 
quaſhed, becauſe it was in adjudicatione executionis Judicii, 
Ld. Raym. 553. for it gught-to have been in adjudica- 
tione executionts ſuper recoghtionem. | 


© So quaſhed for variance in the ſtile of the court. 
Ld. Raym. 704. 


A writ of error cannot be quaſhed till the tranſcript 
is returned and filed. Ld. Raym. 329. | 


A writ of error on a judgment in B. R. returnable 
in the Exchequer Chamber, cannot be quaſhed in B. R. 
Dougl. 336. but only by that court into which it is re- 
turnable. . | | 

The court will not quaſh a writ of error on motion, 
though it appears to be brought rwenty- nine year: after 
the judgment, and the ſtatute reſtrains the party to 
twenty y:ars ; becauſe if they did, it would deprive the 
plaint ff in error of the bedoke of replying to the excep- 
tions in the ſtatute. Higgs v. Evans, Stra. 837. | 


| Colts upon quaſhing writs of error are to be given in 


all caies. Stra. 606. 


C. Abatement of Writ of Error. 
Error of a judgment in C. B. in an action there by 2 


quaſhing their fame ſole. To the ſcire facias quare executio. non, the 


own ſcare fa- 
clas, 

writ having 
abated by mar- 


plaintiff in error pleaded in abatement, that the deſend- 
ant in error was married ſince the judgment, and before 
the iſſuing of the ſcire facias; on which defendants in 
error moved to quaſh. their own ſcire facias, and the 
other ſide inſiſted upon cofts. Per Cur, It is the fame 
in a ſcire facias as in an action, where you plead in 
abatement, and plaintiff's writ is abated, he pays no 
coſts. Had there been no plea in abatement, and the 


party had moved to quaſh his own writ, we ſhould — 
| | made 
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made him pay coſts. The writ was quaſhed without 
colts.  Pocklington v. Peck, Stra. 638. _ 


It the plaintiff in error dies before errors aſſigned, the By death of 
writ abates, and the defendant in error may ſue out a Plaintiff. 

ſrire facias to revive the judgment againſt his execu- \ 
tor, &c, But if he die after errors aſſigned, and a 

zonder in error, it does not abate the writ, and the de- 

fendant in error may proceed to get the judgment af- 3 
firmed, but muſt then revive it againſt the executor, 

Kc. of the plaintiff in error. 


After the record removed from C. B. into B. R. by 
writ of error, defendant died, and the plaintiff moved in 
C. B. for leave to take out a /crre fuaciat againſt defend- 
ants executors. , But on ſhewing cauſe, the rule was 
diſcharged. The record being removed out of C. B. 


the motion was improper in that court, Barnes, 206. , 


A writ of error does not abate by the death of the de- py death of de- 
fendant in error. Ld.Raym. 439: Salk. 246. but other- ſendant nor. 
wiſe if the plaintiff die. Sir H. Thynne v. Corie, 1 Vent. 

34 A ſcire facias ad aud. errores went againſt the exe- 
cutor, when the defendant in error died. Barnes, 432. 


If there are ſeveral plaintiffs in one writ of error, the By death of 
death of one abates the writ of error, becauſe there can- ſome of the 
not be any judgment according to the writ; but if there Ro 
are ſeveral defendants in error, and one dies, it is other- 
viſe, for they are not named in the writ. Ld. Raym. 244. 


So a writ of error does not abate by the death of the When death 
deſendant. in error after in nullo eff erratum pleaded, muſt happen. 
1d. Raym. 1295. : | 


If a writ of error abates by the act of the party, exe- Conſequence of 
cution ſhall go. Stra. 1025. as where a writ of error Fit abating. 
brought by a feme ſole abated by her marriage; and then ED 
ſhe and her huſband brought a ſecond writ ;- the court 
dave leave to take out execution, it being a delay by the 
ac: of the plaintiff in error. ye 


Entry of difſziſce, pending a vrit of error, abates it; 
Ld. Raym. 476. An abateable writ is. abated as to a 
ſtranger, Lid. 
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Verdict as to 
entering a re- 
mittur. 
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Where a writ of error abates by motion, the cour 
muſt be moved to take out execution; but otherwiſe if 
for variance. Salk. 264. But now if the writ varies 


from the record, &c. it is amendable by 5 Geo. 1. c. 13, 


If a writ of error abates or diſcontinues by the 28 
and default of the party, a ſecond writ ſhall be no ſuper. 


ſedeat. Keb. 658. As if plaintiff in error be nonſuit, 


he ſhall not have a writ of error again. Salk, 263. pl. 
Ld. Raym. 91. 5 ANY 


But if a writ of error abates by the act of God, or 
the law, a ſecond writ of error will be a ſuperſedes, 
As where a writ of error abated by the death of the 
lord chief juſtice Foſter, and a ſecond writ of error was 
ſued out and allowed, and it was held a ſuperſede, 
Keb.658. 80 a ſecond writ is a ſuperſedeas upon abate- 
ment of the firſt writ of error by death. 


D. Of amending the Judgment after Error 
brought. 


The peſea may be amended by the judges notes at 
any time, even after final judgment, and writ of error 
brought. Doe dem. Church v. Perkins, 3 D. & E. 749. 


Where a verdict is given for a greater ſum than the 
amount of the damages laid in the declaration, and for 
that cauſe a writ of error is brought, the court will per- 
mit the plaintiff to enter a remittitur of the exceſs above 
the ſum laid in the declaration, on payment of the coſts 
of the writ of error. Pickwood v. Wright, 1 C. B. T. R. 


643. 


Defendant pleaded the general iſſue, and the ſtatute 
of limitations, a verdict was found for the plaintiff on 
the firſt iſſue, and no notice taken of the Jaſt; after 
error brought and joinder in error (which was aſſigned 
on this point) the court allowed it to be amended by 
the judges notes, on payment of coſts. Petric v. 


Hannay, 3 D. & E. 659. 


Where the defendant in. replevin made . 
or him, 
and 


for xent in arrear, and the jury found a verdict 
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warrant after error brought. Bid. 
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and damages to the amount of the rent claimed in his 

inance, without finding either the amount of the arrear 
or the value of the cattle diſtrained, and judgment was en- 
tered for the — aſſeſſed, the court permitted the 
defendant to amend his Judgment, and to enter a judg- 
ment pro retorno after a writ of error brought. 
Rees v. Morgan, 3 D. & E. 349. 


If error is aſſigned on a miſtake in form, the miſtake A miſtake in 
may be amended in the court below, pending the writ — — 
error. Richards v. Brown, Doug. I 16, | 
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And this in a penal action. Bid. 


A judgment may be amended by changing it from Judgmene 
« d bonis propriis” to de bonis teftatoris fi, c. after error . alt erecu- 
brought. Richards v. Brown, Doug. 116. Short v. 
Cofin, Burr. 2730. | 


80, if the judgment do not ſay that the damages oc- Judgment in 
cafone detentionis debiti were awarded ex afſenſu ſuo, it debt. 
may be amended though that has been aſſigned for error. 
bid. 


The name of the attorney in the plaintiff's warrant Name of at- 
may be altered ſo as to make it correſpond with that in temen in War- 
his declaration, after error brought, and the variance 
between the warrant and declaration aſſigned for error. 

Richards v. Brown, Dougl. 116. | 
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So a miſtake in the addition in the warrant of at- Adition 
torney may be amended after error brought. bid. warrant. 


do the ſirname of the attorney in the declaration may — 
ration. 


de amended, and made to correſpond with that in the 
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So the judgment may be amended by the paper-book, Judgment a- 
lpned by the maſter, Parſons v. Sill, Salk. 51. — pa- 


Anendments of the judgments have been made after Amendments 
it of error; and a record tranſcribed z but tranſcript er wanfcript; 
not carried into K. B. Bar. 18. | 


2 ar ante eft erratum pleaded. Bar. 7. Fofter v. _ — 


Ang 


542 
after argument 


and time al- 
lowed for that 


purpoſe. 


Coſts in ſuch 
caſe 


Stat. 5 Geo. 1. 
c. 13. 


given, and on conſideration it was held to 
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And even after argument on error, court of K.B 
ſtponed judgment, though they thought the judgment 
low not to be ſupported upon the importunity of ge. 

fendant in error, to move the court of C. B. to amend 

the record by verdict, which was afterwards done. 

Smith v. Fuller, Str. 786. | 


Theſe amendments are generally allowed upon pay- 
ment of coſts, provided plaintiff does not further pro- 
ſecute his writ of error, but if he proceeds, then with. 
out coſts. Bar. 17. | | 


Cc. Of amending Writs of Error. 


A writ of error was not amendable at common law, 
nor by any of the ſtatutes of amendments and jeofails, 
till the 5 Geo. 1. c. 12. for all amendments are granted 
for the ſupport of judgments; but the principal deſign 
of writs of error is to reverſe them. Ld. Raym. 71. 


But by the ſtat. 5 Geo. 1. c. 13. it is enacted, © That 
« all writs of error, wherein there ſhall be any variance 
« from the original record, or other defect, may and 
cc ſhall be amended, and made agreeable to ſuch record, 
&« by the reſpective courts. where ſuch writ or writs of 
« error ſhall be made returnable, &c.” 5 
A writ of error was returnable before any judgment 

b ſuch a 


fault as is not amendable by the 5 Geo. 1. Stra. 807. 


There was a variance between the writ of error and 
the record; and as it ſtood in the paper the court ob- 
ſerved it; but neither party would move to amend it, 
for fear of paying coſts. Upon which the court ſaid 


the ſtat. 5 Geo. 1. c. 13. would warrant their amending 


it, which they did without coſts. Gardner v. Merrett, 
902. Ld. Raym. 1587. 


Error was brought by B. to reverſe a judgment given 
againſt him in C. P. after verdict in ejectment, wherein 
he was defendant. The writ was teſted 23d of Of. and 
returnable in eight days of St. Martin, in Mich, follow- 
ing. And by the record certified, the judgment 25. 

7 peared 
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not to be given till Hilary following. Where- 
upon it was clearly held, that the record was not re- 
moved by this writ of error, Then it was moved, that 
the writ of error might be amended by the 5 Geo. 1. | 
c. 13.3 but upon reading the ſtatute, the court were of 
opinion It could not be done; for it would be to amend 
the writ, contrary to the truth of the caſe, as the judg- 
t, in fact, was not given till Hilary term; and 
refore, this was not ſuch a variance as was intended 
be amended by that act. Ld. Raym. 1531. Stra. 807. 
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| After error in Cam. Scacc. from B. R. the tranſcript In what court to 
was brought back and amended in B. R. by the original be amended. 

record there; and it was held neceſſary to make the 

nendment in B. R. becauſe this differs from the caſe MES. 7 

of a writ of error from C. B. into B. R. for C. B. ſends va 

the very record, whereas B. R. only ſends the tran- 7:1 7 

ipt, Rutter v. Redſtone, Stra. 837. þ 


Judgment, was againſt two, one only brought error, Of amending' Ws 
the wri never moved to be quaſhed. but defendant 7” — ee | 
in error went on, and judgment was affirmed in Cam. * 
acc. and colts given, and both defendants were taken 5 
under a writ of execution on the whole ſum, including ws 
the coſts of the writ of error as well as the original ſum 
recovered ; the court of K. B. permitted the plaintiff to 
amend his writ of execution as to the defendant who f 
<d not join, by altering it to the original ſum recovered. 48 
Larxhe v. Waſbrough and another, 2 D. & E. 737. 11 


If a writ of error is amended in B. R. new bail ſhall New hail on 
be given to the amended writ in C. B. and the plaintiff mended writ. 


* below ſhall not take out execution for want of bail. 
* 2 Rackſ. Rep. 1067. 


* No coſts are to be paid on any amendment of writs Coſts. 
ng of error, purſuant to this ſtatute z but if the writ of 1 
tt, error be quaſhed, the defendant in error ſhall have cots. 8 


Fitzpib, 201, 


What it is. 


Where it lies. 


- How to ſue it 
out and pro- 
geed on it. 
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SECTION X. 


Of Falſe Judgment. 


A writ of falſe judgment lies where an erroneous judy. 
ment is given in any court not of record, in which the 
ſuitors are judges. F. N. B. 18. a. 


If there are no ſuitors by whom the plaint may be cer. 
tified, there ſhall not by falſe judgment, as in a copyhold 
court; in which, upon an erroneous proceeding, the 
e mult ſue to the lord by petition, F. N. ;. 
18. 


A writ of falſe judgment upon a judgment in the 
ſheriff's court, is in the nature of a recordari, F. N. B. 
18. a. b. | 


And upon a judgment in another court, not of re- 
cord, it is in the nature of an accedas ad curiam. Did. 


A writ of falſe judgment may be ſued by any one 
againſt whom judgment is given, his heir, executor, or 
iniſtrator. : 


Or by any one who has damages, though the other 
defendants do not join as they ought to do in err. 
R. Mod. 854. | . 


A writ of falſe judgment iſſues as a writ of error out 
of Chancery, upon application to the proper curfiter. 


VU pon the return of the writ, and the whole record 
certified and not before, the plaintiff ſhall aſſign bi 


| errors. F. N. B. 18. i. | 


And he may have a ſcire facias ad audiendum error! 
as in error. F. N. B. 18. f. g. Or now he may ſerve a 
rule as in caſes of error. 


Or, if the defendant has day by the roll, the plaintif 
may aſſign errors without a ſcire facias againſt him. 


4 The 
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The writ of falſe judgment ought to be ſerved in 
court, 6 Hen. 7. 16. a. 
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And being ſerved, ſhall be a ſuperſedeas to all proceed- operates as a 


ings below. 6 Hen. 7. 15. b. 


Upon two ſci. fa. ad aud. errores awarded „ and mbils 
returned, or /cire fect and default made, the judgment 
hall be reverſed. | 


ſuperſedeas. 


If a writ of falſe judgment abates, or the plaintiff ot its abating. 


therein is nonſuited, the defendant ſhall have a ſcire 
facias quare executionem non. F. N. B. 18. g. 


If upon falſe judgment brought, which ought to be 
ſerved in court, and the lord refuſes to hold his court, 


z diftringas tenere curiam goes againſt him. 6 Hen, 7. 


16. 2. 


When the parties are once in court, the ſubſequent 
proceedings in falſe judgment are the ſame as in error. 


A writ of falſe judgment was delivered to the under- 
ſheriff, but no money was tendered or paid for the re- 
tum; for want whereof, the ſheriff took no notice of it, 
and executed a writ de executione fudicii. Upon hearing 
counſel on both ſides, the ſheriff's proceedings were 
held to be regular. Per Cur, The defendant, if he 
thinks fit, may proceed on his writ of falſe judgment. 
bale v. Hooker, Bar. 199. 


Of the writ de 


executione 
judicu. 


Tor the form of this writ, and the return, &c. there- * — 8 


to, ſee Appendix. ] 


Vor. II. Nn 
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c HAP. XXI. 
Of Coſts. 


Src. 1. Of Plaintiff's Right to Coſts. 


A. In what Caſes he is entitled to them, y 
. When no more Coſts than Damages, and the 
herein of the Statutes 43 Eliz. 21 Jac, 1. and * 
22 & 23 Car. 2. ay 
C. Of Plainnff's Coſts againſt inferior Tradeſ. the 
men, under 4 & 5 W. & M. | —— 
D. Of Plaintiff's Coſts in Caſes of Wilfil «in 
Treſpaſs, under 8 & g-W. 3. 7 
E. Of Plaintiff's Coſts where the Action ought WW « 3 
to have been brought in the Court of Requeſts i co 
and herein of the Suggeſtion. "vi 
| SEC. 2. Of Defendant's Right to Cofts. ” 
Sec. 3. Of Cofts where there are ſeveral De. *. 
fendants and Verdi againſt ſome only, and uber: 71.5, 
there is double Pleading, and ſome inſufficient Piu tal | 
under the 4 & 5 Anne, or ſeveral Counts and Ver- proth, 
dift only upon ſome, and where ſome Defendam pende 
let Judgment go by Default, and others go , e. 
Trial. By 
Sec. 4. Of Cofts in Error, and of allowing I given ; 
tereſt on the Judgment. | — 
Sec. 5. Of ſtaying Proceedings till Security ſu 2 
Cofts is given, or until Cofts of former Adtia al that if 
paid, ard of deducting leſſer Coſts from ti "over 
greater, : Colts ar 
| Ther 


( 547 J 


Sgcriox I. 
Of Plaintiff's Right to Cofts. 
A. In what Caſes he is entitled to them. 2. 


HERE was no ſuch thing as coſts e nomine at No coſts at 
T common law, but they were generally included in common law. 
the damages given by the jury. This however being diſ- 
cretionary, and often inadequate, the legiſlature thought 

to put the plaintiff's title to coſts upon a ſurer baſis; 
and in the reign of 6 Edw. 1. paſſed a ſtatute, which is 
the firſt upon the ſubject, and generally known by the 
name of the Statute of Glouceſter, whereby it was en- 
ated, that The demandant in aſſize of novel diſſeiſin, Of the ſtatute of 
« in writs of mort q auncgſter, cofinage, aiel and beſail, ſhall Glouceſter. 
« have damages. And demandant hall have the coſts of 
« the writ purchaſed, together with the damages, and this 
« aft ſhall hold place in all caſes where the party re- 
i covers damages, and every perſon ſhall render damages 
« where land is recovered againſt him upon his own 
" intruſion or his own act.“ 


Though the ſtatute ſays coſts of the writ, it has been ConftruQion 
conſtrued to extend to coſts of the ſuit generally. merecf. 
Theſe coſts, therefore, are the expen/a /itis, ſuch as ſhall 
ſhall be allowed upon taxation of coſts by the maſter or 
prothonotary, but plaintiff is not to be allowed money ex- 


pended on account of himſelf, or for the loſs of his own 
ume, f 


By the ſtatute of Glouceſter, therefore, coſts are To what actions 

diren as well in thoſe actions mentioned in it, as in all“ 2 
whatever, in which the plaintiff, before that 

ſtatute, could recover damages; but if damages were 

bot recoverable before, no coſts are thereby given. So How as to ſub- 

that if a ſubſequent act gives damages where none were ſeduent ſtatutes. 

recoverable before, no coſts can be recovered unleſs 

colts are expreſsly given alſo. 


There are various inſtances of ſtatutes ſubſequent 
to the above ſtatute of Glouceſter giving damages; 
Nun 2 but 
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but by not mentioning coſts, the party is not entitled to 
them, amongſt which are the following : 5 


Action of waſte. Statute of Glouceſter, c. 5. which gives an action 
of waſte with treble damages againſt tenant for liſe, 


Quare impedit. years, or in dower. Stat. of Weſtm. 2. c. 5. giving da- b 
mages in quare impedit and darrein preſentment. 5 Edw. 6, 
1 * 2 P. & M. c. 14. againſt engroſſers, and 1 & 2 P. & M. c. 12. for 
| driving a diſtreſs out of the hundred. g 
| | th 
Scan. mag. So, no coſts in an action for ſcan. mag. becauſe action hi 
did not lie at common law, and the ſtatute giving the th 
action makes no mention of coſts. 2 Show. 506. ra 
ca 
Formedon. So, no coſts in formedon or writ of right, becauſe no af 
damages are recoverable therein. ſu 
How,ifdamages But where a certain ſum is given by a ſubſequent 
before, recover- ſtatute, to a party injured in an action wherein da- 1 
. mages were recoverable before the ſtat. of Glouceſter, 
the plaintiff ſhall alſo have coſts, though coſts are not 
| mentioned in ſuch ſubſequent ſtatute ; as in an action 
Riot act by the party injured on the riot act, x Geo. 1. c. 5.; + 
Black a; or on the black act, for ſetting fire to plaintiff's houſe, ag 
Hue and cry. &c. 1 D. & E. 71.3 and on ſtatutes of hue and cry, coſts * 
are recoverable. 2 Wil. 92. 5 
Action of debt So, in an action of debt on any ſtatute by a part Hal 
for Pena.  prieved for a certain penalty, though ſuch ſtatute docs wh 
not mention coſts. 2 D. & E. 154. 1 H. Blac. 10. 70 
Of double or So, if double or treble damages are given by a ſtatute 27 
nebie damages. in any caſe where at common — ſingle damages were n 
recoverable, but not otherwiſe, the coſts ſhall be doubled : 1 
When to be had. or trebled, though no coſts mentioned in the ſtatute, on 
Carth. 297. Pinfold's Caſe, 10 Co. 116. * 
What they ar. So, if ſtatute gives treble damages and coſts af __ 


ſuit, coſts ſhall be trebled, Sal. 205. not only ſuch 
coſts as are given by the jury, but the coſts adjudged 
de incremento, ſhall, be trebled. Str. 1048. 


If plaintiff obtains judgment on a demurrer, he ſhall 
have coſts, provided he would have been 2 
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them on a verdict ;. becauſe the demurrer is a confeſſion 
of damages- | 


- But no coſts can be recovered in any action by a No cofts in qui 
common informer or proſecutor qui tam, unleſs given m aRtions, 
by the ftatute. 


In actions ſounding in damages, the jury cannot re- Jury may find 
ly give plaintiff more than he counted for; yet if ot was 
the jury would give him full damages, they may award L 
him cots diſtin and ſeparate from the damages. And 
though ſuch coſts exceed the damages laid in the decla- 
ration, yet the plaintiff ſhall have both. For in ſuch 
caſe the damages are given for the wrong, for which the . 
action is brought, and the c for the charge of the 9 
ſuit. * 
4 


B. In what Caſes Plaintiff ſhall have no more B. 
Coſts than Damages, 


As by the ſtatute of Glouceſter, coſts were recoverable Inconvenience 
in all caſes indiſcriminately where damages were re- * fat. of Glou- 
covered, however ſmall the quantum of ſuch damages, 
ſuitors were naturally encouraged to forſake the in- 
ferior courts, and to bring their cauſes into Weſtminſter- 
rr Hall, trifling as the nature of the demand might be, 

_ which at length became very expenſive and oppreſſive 
to defendants. The legiſlature, therefore, to prevent How remedied. 
this abuſe, and to confine actions of ſmall value to the 

oo courts below, by the 43 Eliz. c. 6. enacted, that 

«if upon any perſonal action, not being for any title B. 1. 


ere ; : 5 ns 5 1 
led « or intereſt of land, nor concerning the freehold or in- Stat. 43 EU. We: 
6 * heritance of lands, nor for any battery, it ſhall be cer- 12 

* tified by the judge before whom tried, that the debt 1 


* or damages recovered ſhall not amount to forty ſhil- 148 
of lings or above, the plaintiff ſhall have no more coſts 1 
ach * than the debt or damages recovered,” 


By perſonal actions, the ſtatute means ſuch actions Conftrudtion 
as debt, aſſumpſit, aſſault, treſpaſs de bonis, and all thereol. 
hall other the like actions, where the title or intereſt of land | 
icht not come in queſtion, though collaterally, or 
em Vhere it is not for any N of plaintiff's perſon; for 
n 3 it 
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it extends to treſpaſs for beating plaintiff 
like. 3D. & E. 37. 88 


Certificate re- But it is to be obſerved, that it is not the mere find. 


quired. ing by the jury of damages under 40s. which depri 
. the bnd his coſts, unleſs the judge chinks proj 
to certify. | 


—_— 5 — bogus dar the vie. Say, 


Formerly re- Formerly the judges almoſt uniformly perſiſted in re. 
2 fuſing to certify in ſuch caſes; but latterly there have 
of late granted 1 inſtances of its being done. Dand v. Serin, 

3 D. & E 37, 


Notwithſtand- And ſuch certificate may be given notwithſtandi 
* defendant may plead a juſtification. Say. 260. , 


B. 2. B. 2. In Caſes of Slander, under 21 Jac. 1. c. 16. 


It ſeems then by the above ſtatute of Elizabeth, that 
the judge, by his certificate, deprives plaintiff of his colts, 


The next ſtatute upon the ſubje is the 21 Jac. 1. 
c. 16. 1.6. This depends not upon any certificate, but 
upon the mere verdict of a jury ; for it is enacted, that 
er Jac. 1. in actions for flanderous words, if damages are given 
that is, either by a jury at trial, or on a writ of in- 
« quiry, for it extends to both caſes) under forty ſhillings, 
F plaintiff ſhall have no more aft than damages.” 


What cafts of This ſtatute means only words in themſelves aQtion- 
: — — * * able without ſpecial damages. Therefore, for word: not 

a actionable in themſelves, but only actionable by reaſon 
of ſpecial damage, the plaintiff, though he recovers day 
mages under forty ſhillings, ſhall nevertheleſs have full 
cofts. But for words in themſelves actionable, although 
plaintiff lays ſpecial damages, if the jury gives him leſs 
damages than forty frillings, he ſhall have no more colts 
than damages. 2 Blac. 1062. 


though ba- Even if defendant pleads double, and juſtifies, ang 
ant juſtifies. there be a general verdict againſt him, it _ 
| p 
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intiff recovers leſs than forty /billings, he ſhall have 
_ coſts than damages under this act, if the words 
in themſelves were actionable. 2 Wil. 258. Bar. 128. 


Slander — is 2 within the words nor the Slander r of titl 
meaning of this act; the ſpecial damage being in ſuch dot within t 
caſe the giſt of the action. Cro. Car. 141. a * 


Action for a libel is not within it, and plaintiff ſhall nor a libel. 
hare his coſts, though the damages given are under 40 -. 


But the ſtatute of James only precludes the court jury may give 
from giving more damages; but a jury may aſſeſs what coſts. 
colts they pleaſe, though they give damages under 40 5. 


Salk, 207. | 


B. 3. In Caſes of Treſpaſs, under 22 & 23 Car. 2. B. 3. 


The next ſtatute on this ſubject is the 22 & 23 Car. 2. Difference be- 
e.. and as by the ſtat. of 43 Eliz. if the judge certifies — 
where the damages are under 40g. plaintiff can have no _ 
more coſts than damages : ſo, by the ſtatute of Charles, 

il the damages be under 405. plaintiff ſhall have no more 
colts if the judge does not certify. 


For that ſtatute enacts, that 6“ in all actions of tre/+ ,, & 23 Car. 2. 

« paſs aſſault and battery, and other perſonal ations, 
« wherein the judge at the trial ſhall not certify under 
* his hand upon the back of the record, that an aſſault 
and battery was ſufficiently proved by the plaintiff 
kt 12 the defendant, or that the freehold or title of 
© the land mentioned in plaintiff*s declaration was chiefly 
«in queſtion, the plaintiff in ſuch action, if the jury 
find damages forty ſhillings, ſhall not recover 
more ct than the damages found; and if more coſts 
© ſhall be awarded, the judgment ſhall be void, and 
* defendant acquitted from the ſame, and may have his 
action againſt the plaintiff for ſuch vexatious ſuit, and 
recover his damages and coſts of ſuch his ſuit. 


This ſtatute, notwithftanding the words ** other per- extends only te 
* /onal aftions,” extends only to actions of treſpaſs quare _— of trei . 


y 
* This ſtatute, and all ſtatutes preceding it, for prevention of frivolous 


Yexatious ſuits in the ſuperior courts, are extended to the courts of 
peat ¶ con in Wales, and courts of the counties palutine, by 11 & 12 W. 3. c. 9. 


Nun 4 | clauſum 


= a 
i 
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clauſum fregit, and aſſault and battery ; becauſe the in. 


tention was not to prevent a plaintiff from recovering 
full coſts in any action, except ſuch wherein it waz 
poſſible for the judge to certify that an aſſault and 
battery were ſufficiently proved, or that the freehsld or 
title of the land was chiefly in queſtion ; which cert. 
ficate can be but in thoſe actions. 


but not ifjudg- On a worit of inquiry on this ſtatute, if damages unch- 

ment by cetault; forty ſhillings are given by the inqueſt, the plaintiff ſhall 
have full cofts, becauſe this ſtatute is confined to the caſe 
of damages found by the jury at the trial; and does not, 
like the ſtatute 21 Jac. 1. c. 16, extend to both caſes, 


After removal of a cauſe from an inferior court by 
remo defendant, if damages are given under forty ſbilling;, 
inferior courts. though the judge do not certify, plaintiff ſhall have full 

colts. But not if the cauſe be removed by the plaintiff, 
for if ſo it might make him vexatious. 


This ſtatute only prevents the court (without a cr. 
more colts.  7ificate from the judge), but not the jury at the trial, 
rom giving more coſts than damages, if under forty 
ſpillings ; therefore the jury may find ces to more than 
forty ſhillings, though they find damages under that ſum. 


Certificate muſt The certificate, to entitle plaintiff to full coſts upon 

be granted at this ſtatute, muſt be granted af the trial; and muſt be, 
that an qſault and battery, or that the freehold, or title if 
the land mentioned, was chiefly in queſtion. 


In what ations So that, where the judge cannot certify that an aſſault 
of treſpaſs judge and battery was proved, or that the freehold or title was 
can certify, and chiefly in queſtion, the plaintiff ſhall recover his ful 
cots, notwithſtanding damages under forty ſhillings, with- 

out a certificate; as in debt, afſumpſit, trover, treſpaſs for 

taking his horſe, bull, or ſheep; or for cutting or breaking 

his net; or for taking his goods ; treſpaſe for ſpoiling bi 

goods; treſpaſs for beating his ſervant, per quod, Kc. 

er for breaking his cloſe, and impounding his cattle (if de- 

fendant is found guilty of the impounding); or for breat- 

ing his cloſe, and cutting and taking u be corn (if de- 

fendant is found guilty of cutting and taking the corn 


But if the defendant is acquitted of cutting and toking away the corny 
er of i ding the cattle, then the caſe is within the ſtatute of Car. 2. 


and without a certificate plaintiff will not have. full ci. But 
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But in treſpaſs for breaking his cloſe, and digging therein: 
i for entering his houſe and breaking the door; or for 

ng flakes on his ground; or entering his cloſe, and 
throwing down fences and pales ; or for entering and build- 
ing wall en Big cloſe; or upon iſſue of extra viam to juſ- 
enten of right of way, if damages are given under 
firty ſoulin „ plaintiff ſhall not have his full coſts with- 
out 2 a from the judge at the trial; becauſe in all 
ſuch caſes, the freehold or title to the land or houſe, 
mentioned in the declaration, is in queſtion. 


In all caſes however, if it appears upon the pleadings 
that the freehold or title was in queſtion, there needs no 
rtificate to entitle the plaintiff to full cots, though the 
damages are under forty ſhillings ; becauſe the certificate 
could fay no more than what appears on the record. 
As in aſſault and battery, if defendant juſtifies, for then 
he admits the battery. So, if plaintiff declares on a 
clayſum fregit in one count, and for an injury to a 
chattel, or for taking his hog, or for an aſþortation in 
another count, and there be a general verdict, and da- 
mages under forty ſhillings, he ſhall have full cots with- 
out a certificate; becauſe, upon the ſecond count, it was 
not in the judge's power to certify. 50, if treſpaſs on 
land and an aſportation be charged in one count, and 
there be a general verdict and damages under forty ſbil- 
lngs, So, if a treſpaſs on land, and chaſing his cattle, 
be charged. So, if it be for breaking and entering his 
free warren, and killing and chaſing his hares, conies, 
Ec. But in treſpaſs for breaking and entering a houſe, 
breaking <vindeww-ſhutters, and ſpoiling the bolts thereto ; 
or for breaking and entering a hou/e, making a noiſe, con- 
tinuing there, & c.; or, for breaking cloſe, cutting down, 
hpping, and ſpoiling trees; or breaking cloſe, treading 
dun, digging and taking away ſodi, earth, &c. for 
here what is called an aſportation is a mode, a qua- 
cation of the injury done to the land. Or, for 
treſpaſs in his cloſe with cattle, and ſpoiling the fruit 
there found; or, for breaking and entering a houſe, 
leping plaintiff out of poſſeſſion with a per quod, or, for 
breaking and locking up a houſe, detaining goods therein ; 
or, for only breaking the windows of 22 houſe ; or, 
for aſſault and battery, throwing him down and thereby 


ſpniling his clothes ; in all theſe and the like caſes, if 


4 general verdict aud damages under forty ſhillings are 


given, 
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In what caſes 
no certificate 
neceſſary. 


4 & 5 W. & M. 
as to ſuits 
againſt inferior 
tradeſmen. 


Who are infe. 
rior tradeſmen 
within the act. 


Hoy if that 
part of the caſe 
be not proved. 
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given, there ſhall be no more cos than damages, wit. 
out a frcate. DEE a variety-of caſes, and the law 


fully diſcuſſed hereon in Hullock's Law of Coſts, ch. L 


C. Of Plaintiff's Coſts in Actions againſt inferigr 
Tradeſmen, &c. 


The next ſtatute relating to plaintiff's coſts, is the 
4&5 W. & M. c. 2. ſ. 10. which to a certain extent 
repeals the ſtat. 22 & 23 Car. by giving plaintiff his ſul 
coſts, however trifling the damages, where an action is 
brought againſt any perſon of the deſcription mentioned 
therein for the offence therein deſcribed. 


« Whereas great  miſchiefs do enſue by infrris 


- « tradeſmen, apprentices, and other diſſolute perſons, 


« neglecting their trades and employments, who folloy 
« hunting, king, and other game to the ruin of then- 
« ſelves and damage of others. It is enacted, that if 
% any ſuch perſon ſhall preſume to hunt, hawk, fiſh, or 
« fowl (unleſs in company with the maſter of ſuch - 
« prentice, duly qualified by law), ſuch perſon ſhall be 
« ſubject to the penalties of this act, and may be ſued 
and proſecuted for their wilful treſpaſs, in ſuch thei 
« coming on others land; and if found guilty thereof, 
« the plaintiff ſhall not only recover his damages there- 
t by ſuſtained, but his full cat of ſuit ; any former lay 
« to the contrary notwithſtanding,” 


Who is an inferior tradeſman or not, has been often 


a matter of diſpute; ſome judges holding it to be a mere 


point of law, and that all tradeſmen not qualified to 
hunt, &c. ſhould be deemed inferior tradeſmen and 
vice verſa ; whilſt other judges have held it to be 3 
mixed queſtion of law and fact, to be obſerved upon bj 
the judge in ſumming up, and left to the jury to deter- 
mine; and by no means to include every tradeſman not 
qualified. 2 Will. 70. 


If in an action upon this ſtatute, againſt defendant 
as a diſolute perſon, Ec. if the plaintiff proves only the 
treſpaſs, but not the circumſtances under the ſtatute, 
and has a verdict, he ſhall recover as in common actions 


damages, if the de- 


mages 


of treſpaſs, viz. no more cofts than 
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are under 40 ſhillings : for not proving the ſpe- 
cial circumſtances, the action is then no other than a 
common action of treſpaſs. 


D. Of Plaintiff's Caſes of wilful Treſ- 


The ſtatute 22 & 23 Car 2. above mentioned, being 
conſtrued ſo ſtrictly by the courts, that in zreſpaſe quare 
clauſum fregit the judges could not certify, unleſs the 

hold or title were in queſtion; plaintiffs were fre- 
quently deprived of colts if they recovered but ſmall 
damages, when the treſpaſs they complained of was wil- 

and maliciouſly committed. To remedy this, it 
was enacted, by 8 & 9g W. 3. c. 11. ſec. 4. in all 
« ations of treſpaſs in any of his majeſty's courts of 


1 record at Weſtminſter, wherein, at the trial of the 
. « cauſe, it ſhall appear and be certified by the judge, 
if # under his hand, upon the back of the record, that the 
or u treſpaſs upon which any defendant ſhall be found 
p « guilty was wiſful and malicicus, the plaintiff ſhall re- 
be cover, not only his damages, but þis full caſts of ſuit, 
ed *any former law to the contrary notwithſtanding,” 
er 
of, Every treſpaſs is wilful, within the meaning of this 
r at, where the defendant has notice, and is eſpecially 
a orewarned, not to come on the land; as every treſpaſs 
8 malicious, though the damages may not amount to 
forty ſhillings, where the intent of the defendant plainly 
ten appears to have been to haraſs, vex, and diſtreſs the 
em e plantiff; fo that every treſpaſs, that is ill-naturedly 
% committed or done, after notice, is a malicious treſpaſs. 
nd WH D. & E. 636. 
C 2 


1by The certificate on this ſtatute muſt be made by 
ter- dhe judge in court at the trial, otherwiſe it is void. 
not Will. 21. 


lart e. Of Plaintiff's Coſts where the Action ought 


* to have been in a Court of Conſcience. 
** To diſcourage plaintiffs from ſuing in the ſuperior 


fourts for trifling matters, after reciting an act for the 
age | eſtabliſhment 


Cf$ & 
as to wilful treſ- 


paſſes. 


$55 


W. 3. 


What ſhall be 
deemed a wilful 
treſpaſs within 
the act. 


When certifi. 
cate muſt be 


made. 


856 


Of the 3 Jac- ts 
C. 25. court of 
requeſts in 
London. 


OF COSTS: [cx 


eſtabliſhment of the court of requeſts in the city of Lon- 
don, for the recovery of ſmall debts, it was enacted, 

3 Jac. 1. c. 15. ſec. 4. © That if any action of 44; 
& or upon the caſe upon an aſſump/it, for the recoveryof 
any debt, proſecuted againſt any of the perſons o afore. 
<« faid, in any of the king's courts at Weſtminſter, or elſe. 
* where, out of the ſaid court of requeſts, it ſhall aper 
to the judge or judges that the debt to be recovered 
« doth not amount to the ſum of forty ſhillings, and the 
« defendant in ſuch action ſhall duly prove, either by 
cc ſufficient teſtimony, or by his own oath, to be allowed 
<« by any the judge or judges of the ſaid court where 
the action ſhall depend, that at the time of com- 
« mencing ſuch action, defendant was inhabiting and 
*« refhant' in the city of London, or liberties thereof; 


© the faid judge or judges ſhall not allow to the (ad 


< plaintiff any cofts of ſuit, but ſhall award the plaintiff to 
« pay ſo much ordinary coſts to the defendant as he 
4 ſhall prove, before the ſaid judge or judges, it hath 
truly coſt him in defence of the ſaid ſuit.” 


If the defendant does not plead the ſtatute in bar 0 
the action in the ſuperior court, but ſuffers a verdic to go 
againſt him, he may take adyantage of ſuch ſtatute by 
entering a ſuggeſtion on the roll. — But if he lets judgment 
go by default, he precludes himſelf from taking any ad- 
vantage of the ſtatute, and cannot make a ſuggeſtion u 
the roll to have his coſts; for when an inqueſt is taken 


by — the defendant is out of court to all purpoſes 
but having judgment againſt him. 


Notwithſtanding plaintiff declares for more than fory 


Hillings, yet if the jury give a verdict for leſs than forty 


ſhillings, being the real debt or demand at the commence- 


ment of the action, the defendant (if a perſon within the 


act) may make his /ugge/tion on the roll to have his colts 
and the coſts of the ſuggeſtion ſhall alſo be included. 
But if the original debt was above forty ſhillings at 
the commencement of the ſuit, and defendant pleads, d 
gives in evidence a ſet-of, and plaintiff has a verdi 


* That is, inhabiting within the ſaid city, being trad/n") 
wiftuallers, or ring men; but the ſtatute 14 Geo. 2 c. 10. — 
this act to all perſons renting or keeping ſhop, ſhed, ſtall, and, of 8 
ing a livelihood in the city or liberties; which vide, as alſo the ſtatutt 
James, and the exceptions in that at, ' | fo 

— oe - 
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ſor the balance under forty ſhillings, the defendant can 
make no ſugge/tion. — Otherwiſe, if defendant gives in 
.vidence, payment before action commenced, which 
reduced the debt under forty ſhillings, at the time it was 
commenced ; ſo no ſuggeſtion if tender pleaded. tender. 


If defendant would take advantage of ſuch ſtatute, it How to move 
muſt be by motion for leave to enter a ſuggeſtion on the for ſuggeſtion. 
all, which motion muſt be made on an affidavit of the 
fat on the part of the defendant. 


When the ſuggeſtion is entered with leave, the method 
is to grant a rule; and unleſs plaintiff pleads thereto 
within the time limited, or demurs, the allegation of 
defendant in his ſuggeſtion is taken pro confeſs and the 
officer will allow the coſts, whether /ingle, double, or 
treble, as the ſtatute directs. 


Theſe ſtatutes do not extend to caſes where executors To what per- 
ue defendants or attornies, or to defendants where an ſons ſtatute 
attorney is plaintiff, 


Since the making of this ſtatute, courts of requeſts or 
ence have been eſtabliſhed in various places, as in 
Veſtminſter, Southwark, Briſtol, Glouceſter, &c. and 
bme ſtatutes give double cofts to the defendant, if ſued 
in a ſuperior court for a debt under forty ſhillings. 


Beſides it is neceſſary to refer to the particular ſta- 
tutes as they differ in the mode of taking advantage of 
the objection. 


N Gs ſtat. 3 . 27. whereby a court Of 23 Geo. 2. 
requeſts is eſtabliſhed for the city and h of court of re- 
Weſtminſter, and that part of the * of — — 
adjoining thereto, the defendant if not liable to be ſued 8 
in the court above, ought either to plead the ſtatute as defendant muſt 
therein directed (p. 8.), or at leaſt to make the objec- Plead the fact; 
ton at the tria / to nonſuit plaintiff ; for after verdict he 

cannot take advantage of it by ſuggeſtion as in other no ſuggeſtion. 
calss. 3 D. & E. 452. 
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SECTION IL 
In what Caſes Defendant may have Coſt, 


— g. After Nonſuit or Verdict. 


Of the ſtatute Until the 23d year of the reign of Hen. 8. a defendant 
Marlbridge. was not entitled to coſts in any caſe, except in a writs 
right of ward maliciouſſy brought, which coſts were 
given by the ſtatute of „42 
ot the 23 Hen. time of Hen. 8. to the reign James 1. a defendant 
__ - was only entitled to coſts in certain actions; but by 
Of the 4 Jac.; the 4 Jac. 1. c. 3. © coſts are allowed to defendants in 
 « all actions whatever in which the plaintiff if hee, 
« covered would be entitled to coſts, and this either 

« after nonſuit or verdict.” 


In all caſes, therefore, the only queſtion is, whether 
the plaintiff if he had had judgment would have been 
entitled to cofts ? 


cooftruQion And this whether the verdict be general or ſpecil 
thereof 3 Cro. Eliz. 465. * 


Or, whether on the face of the declaration plaintif 
ſhews a good cauſe of action or not, which uſed for 
merly to be doubted. 


extends only to So it extends to a nonſuit upon a ſecond trial after: 

neofuit or ver- ſpecial caſe reſerved on the firft ; but upon coming on 

for argument, the facts not appearing properly ſtated, 

it was recommended and agreed to go to trial agail, 

A when plaintiff was nonſuited, and defendant had all hu 
colts. Str. 300. 


S. B. After Diſcontinuance, Nonpre/s, and De. 


murrer. 


The foregoing ſtatutes extend only to the caſes of - 
ſuit or verdict; but to prevent malicious attachments 
and arreſts by /atitat, alias, and pluries copias © 7 

3 n 


e.. 


8 
LEY 


S 


TT I6E-TERRSSSzS 


3 8 


2 l. OF COSTS. 


King's Bench, and by proceſs in the Marſhalſea court, 

other inferior courts, it was enacted, by 8 Eliz. c. 2. 
ſec. 2. © That as often as any perſon ſhall ſue, or cauſe or 
« procure to be ſucd forth, any of the writs or proceſs 
it mentioned, againſb any on, by which ſuch 
« perſon is arreſted, or to wh. he ſhall appear upon 
« the return, and put in bail, that then, if the party 
« ſuing do not within three days after ſuch bail taken, 
« put into the ſame court his declaration, or if after 
« declaration had and put in, the plaintiff ſhall not 
« proſecute the ſame with effect, but ſhall willingly de- 
« ay or diſcontinue his ſuit, or become nomſuit thereon, 
« the judges ſhall award defendant his , Sc, 


If the plaintiff enter a no/. prof. defendant has coſts 
en this ſtatute. 3 D&E. 511. 


There are like clauſes for the inferior courts therein 
mentioned, but the court of Common Pleas is not 
within it. 


But by 13 Car. 2. ſtat. 2. c. 2. it is enacted, that, 


« declaration againſt defendant in perſonal ations and In 


« jefFment, before the end of the term next after ap- 
« pearance, a nonſuit may be entered, and defendant 
« thall have ceſs, to be levied as provided by the ſtat. 
423 Hen. 8.” 


This ſtatute however does not extend the proviſion in 
the 8 of Eliz. above mentioned, in caſe of a diſconti- 
ance in the King's Bench to the court of Common 
Pleasz and the reaſon for the omiſſion ſeems to be, 
that in the Common Pleas a plaintiff could not diſcon- 
lnue without leave; in granting which, the court al- 
ways annexed the condition of paying cofts. + 


The ſtatutes before mentioned only give a defend- 
ant his che upon plaintiff's diſcontinuance, not declaring 
rag upon being nonſuited, and upon a verdict againſt 


It was afterwards extended to judgments on demur- 
Rr; for by 8 & 9 W. 3. c. 11. it was enacted, if 
| = any 


in C. B. 


Coſts on de- 
murrer, 

$ & 9 W. J+ 
E. 11. 
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To what caſes 
it extends. 


OF COSTS. 


& any one ſhall commence or proſecute an action in 
« any court of record, wherein upon any demurrer, 


_ « either by plaintiff or defendant, demandant or te 


« judgment ſhall be given againſt ſuch plaintiff or de. 
4 mandant, the defendant or tenant ſhall have judg. 
« ment to recover his 65, and have execution for the 
« ſame by ca. ſa. . fa, or elegit. 


This ſtatute only gives coſts to defendant if judgment 
upon demurrer is given for him when the demurrer is to 
the merits, and not when the demurrer is to a plex in 
abatement ; for if on a demurrer to a plea in abatement 
the plaintiff has judgment quod reſpondeat oufter, the 
plaintiff is not entitled to coſts; and if on ſuch d. 
murrer the defendant has judgment, either qued breve 
or billa caſſeter, or quod querens nil capiat, he is not en- 
titled to coſts. 

And it only gives coſts on demurrer in ſuch actions 
wherein the plaintiff would have had coſts if he had 
obtained a verdict therein. Therefore no coſts are re- 


coverable within this act in formedon or in guare impedit, 
x H. Blac. 530. 


SECTION HT. 


A. Of Coſts where there are ſeveral Defend- 
ants, and Verdict, againſt ſome only. 

B. Of Coſts of double pleading and inſuff- 
cient Pleas. * 

C. Of Coſts where Verdict on ſome of the 


Counts only. 


D. Of Coſts where ſome Defendants let Judg- 


ment go by Default, and others go to Trial. 


A. Of Coſts where ſeveral Deſendants, and 
Verdict againſt ſome. 


The above ſtatutes only noticed defendants _ 7 


obtained the verdict, and did not provide for the 
ſome defendants being acquitted, and others ſound 


guilty; 


Ich. Xx. 
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wet} or codrse. 561 


guilty z in which caſe, at common law, the acquitted 

defendant was not entitled to coſts. Therefore by 

the 8 & 9 W. 3. c. 11. ſec. 1. it is enacted, that, 

« where ſeveral perſons ſhall be made defendants in 8& gW. 3. 
« treſpaſs, aſſault, falſe impriſonment, or ejeftment, and © 1. 1 1. 
« any one or more ſhall, upon trial thereof, be acquitted 

« by verdict, he or they ſhall recover his ces of ſuit, 

« unleſs the judge before whom the cauſe ſhall be tried, 

« ſhall immediately after the trial, in open court, certify 

« ypon the record, that there was a reaſonable cauſe 


« for making him or them defendant or defendants.” 


From the words of this ſtatute, it extends only to To what caſes 
treſpaſs vi et armis and ejefment, not to treſpaſs on the * ends. 
caſe, or replevin ;, for every ſtatute giving cad is to be 
conſtrued ſtrictly, coſts being in nature of a penalty. 

Str. 1005. 3 Burr. 1284. 1 Blac. 355. 


Nor to an action of trover. 3 Burr. 1285. 


B. Of Coſts of double pleading and inſufficient B. 
Pleas. 


— 


At the time the ſeveral ſtatutes above mentioned At common law 
vere paſſed, a defendant could only plead one plea or — 
juſtification, and was obliged to rely upon that for his 
defence, although he might have had other matters to 
allege in bar of plaintifPs action; the legiſlature there- 
fore remedied this evil by an act of parliament of the 
4 and 5 Anne, whereby a defendant 1s allowed to 
plead double; at the ſame time, by way of preventing 
unneceſſary expence by uſeleſs pleas, they alſo made a 
proviſion reſpecting the coſts. By the 4 and 5 Anne, introduced by 
c. 16, ſec. 4. it is enaCted, that, “ a defendant or te- 4 & 5 Aune. 
*nant in any action, or any plaintiff in replevin, may, | 
„with leave of the court, plead as many ſeveral mat- 
*ters as he ſhall think neceſſary for his defence; pro- 
*nded, that if any ſuch matter ſhall, upon demurrer 
© Joined, be adjudged inſufficient, cots ſhall be given at 
© the diſcretion of the court; or if a verdi# ſhall be 
X found upon any iflue for plaintiff or demandant, coſts 
ſhall alſo be given in like manner; unleſs the judge ; 
vo tried the iſſue ſhall certify that the defendant or 

0L, II, O0 & tenant, - 
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{© tenant, or plaintiff in replevin, had probabl 
et plead ſuch matter upon which the Fad ive bal he 


found againſt him.“ 
| | 
| EonſtruRion This ſtatute does not extend to qui tam actio a 
2 to give defendant liberty to plead double in * . 
to plead double in any cafe againſt the crown; nor g 
does it extend to plead double matters which ſhall have ? 
different trials. p 
| 01 
If the ifſue is found for plaintiff on a ſpecial plea, or 
there is judgment for him on a demurrer to ſuch plea, 
he is to have colts by the expreſs proviſion of this ad, C 
4 & 5 Anne. But if on a+ demurrer to a ſpecial plea 
there is judgment for plaintiff, before trial on the ge- 
neral iſſue, and afterwards defendant has a verdi& on 
the general iſſue, it ſeems the plaintiff ſhall not hare ant 
thoſe coſts, becauſe it appears ultimately that he had no pra 
cauſe of action. | tiff 
Kir 
Avowants An avowant, though not named in the act, is within tho 
wathin it. the meaning of it; if, therefore, one or more iſſues be def 
25 found for him, and there is no certificate that plaintiff in 
repievin had probable cauſe to plead ſuch double plea, the A 
avowant ſhall have coſts of that iſſue which is found for of a 
him. So, avowant ſhall pay coſts on the ſpecial avowries only 
found againſt him. 2 D. & E. 235. the « 
85 | 2 Bl 
' What coſts in- The coſts intended by this ſtatute are nothing more 
wnced thereby. than the coſts of thoſe pleadings which have either been B 


adjudged inſufficient upon demurrer, or found by the cauſe 
verdif for the plaintiff; conſequently the right to the fault 
neral coſts of the caufe remains unaffected by this tain 2 


ute. Hullock, 106. 3D. & E. 391. 


. whatever theſe coſts are when taxed, they arc 
pail deducted out of the greater coſts. 


The'certificate upon this ſtatute is not required to be 
made in court at the trial of the cauſe z and where the 
judge refuſes to grant it, the court have not a diſcre- 
tionary power whether they will allow the defendant 
any coſts at all, but are bound by the ſtatute to allow 
him ſoine colts, though the quantum is left to their di- 
cretion, Bar. 140. 2D. & f. 294- *. 


Sec. III.] OF COSTS. 


The intention of the legiſlature was, that if there be 
ſereral matters pleaded, ſome of which are found for the 
plaintiff, he ſhall be entitled to the coſts of thoſe, not- 
withſtanding other matters are found for the defendant, 
which entitle him to judgment upon the whole record, 
anleſs the judge before whom the cauſe was tried, 
ſhall certify that the defendant had a probable cauſe to 
plead the matters which are found againſt him. Tidd 
on Coſts, 32. 2 D. & E. 391. 1 D. & E. 266. 


c. Of Coſts where Verdict on ſome of the 
Counts only. 


practice as to coſts, the Common Pleas allowing plain- 
tif his coſts on the whole declaration; whereas in the 
King's Bench, neither party are allowed the coſts of 
thoſe counts, the iſſues upon which are found for the 
defendant. 2 Blac. 800. Say on Coſts, 212. 


And in C. B. this rule holds not only where the cauſe 
of action is ſubſtantially the ſame in all the counts, and 
only varied in the mode of ſtating it; but even where 
the counts are for different and diſtin cauſes of action. 
2 Blac. 1199. | 


„ 


But in K. B. if there are two counts on diſtinct 
cauſes of action, and defendant ſuffers judgment by de- 
fault on one, but pleads to the other, and on trial ob- 
tan a verdict, plaintiff ſhall be entitled to his coſts on 
the firſt, and defendant ſhall have his coſts taxed on the 
laſt, Day v. Hanks, 3 D. & E. 654. ; and there muſt 

de two diſtinct judgments on the record. Did. 


K R = 5 


But if there are two counts, and defendant pleads not 
guilty to one, and a juſtification to the other, and on 
demutrer to pom eg judgment is for defendant ; 
but on trial of the ifſue, verdict for plaintiff, defendant 
(hall hare. no coſts. 2 Burt. 1232. 


But where different iffues are joined on different 
Pear, the defendant is 12 in the King': Bench — 
| 032 


A ae 


4 


Where there are ſeveral counts in the declaration, Difference of 1 | 
and verdict upon one only, the courts differ in their practice in the * 
two courts in * 

that reſpect. bo: 
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coſts on · the iſſues found for him. Doug. 677, Butcher 
= g. 077, 


. D. Of Coſts where ſome Defendants let Judg- 
ment go by Default, and others go to Trial, 


Coſtsdepend on If one defendant let judgment go by default, and the 
nature and ex- other juſtifies and obtains a verdict, the queſtion of coſts 
cent of plea m depends upon the nature and extent of the plea, and 


cauſe of action. 


For, if the plea goes to the whole cauſe of action, 
and therefore ſhews that plaintiff had no juſt ground 
to proſecute, both defendants ſhall have coſts. 1 Sid. 
76. 1 Will. 89. 


But if the plea only goes perſonally to diſcharge the 
defendant who pleads it, he only ſhall reap the benefit of 
it; and the defendant who ſuffered judgment by de- 
fault ſhall pay coſts. Bid. 3 D. & E. 656. dee allo 
chap. 14. fec. 1. E. 


-- 


SECTION IV. 


Of Coſts in Error, and of allowing Intereſt on the 


Judgment. 
. At common law there were no coſts allowed on a ; 
common law writ of error. a f 
a « hi 
The firſt mention of t in error is in the 3d of « ha 
firſt given by Henry 7. c. 10. when it was enacted, that * if any de- « oh 
' 3 Hen. 7 to « fendant or tenant, or any other bound by any judg- | 

—— 2 re © ment, before execution, ſue any writ of error to re. It 
plaintiffs be- 4c yerſe ſuch judgment, in delay of execution; that only 
* « then, if the ſame judgment be affirmed, or the writ of court 
« error diſcontinued, or party ſuing error be nonſuited, then 
in what caſes; cc the perſon againſt whom it is ſued ſhall recover his the © 
« e- and damages, for his delay and wrongful vexation, rever 


« by diſcretion of the juſtices before whom the faid in thi 
« writ of error is ſued.” | - 


a reverſal or affirmance of the judgment, this ſtatute 
was made to redreſs the miſchiet that aroſe from writs 
of error to delay execution. 


+. % 


1 

; 
See. IV.) OF COSTS. 163 3þ 
As there are no damages in a writ of error, but only bh i 
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This ſtatute extends to writs of error given by ſub- extends to ſub- 4 
ſequent ſtatutes, as. the writ of error in Exchequer {quent ſta- 
Chamber given by 27 Eliz. c. 8. tutes. 


As a further diſcouragement to writs of error for the Double coſts 
delaying of execution, eſpecially after a verdict, double ter verde; + 
coſts were given on ſuch writs of error, provided the - | 
judgment was affirmed by 13 Car. 2. ſtat. 2. c. 2. where- | 30 
by it was enaCted, that if any perfon proſecute error by 13 Car, 2. Hi 
« for reverſal of judgment after a verdict in any court of ſtat. 2. 
« record at Weſtminſter, counties palatine, or great FI 
« ſeſſions in Wales, and the ſaid judgment be affirmed, "MF 
« ſuch perſon ſhall pay to defendant in error double | "6 
« cots, to be aſſeſſed by the court, where ſuch writ of {0 
& error ſhall be depending for the delay of execution.” | 


The above ſtatutes give coſts to defendants in error Cofts given to 1 
(the plaintiffs in the original action); but no coſts are defendant in 7 
thereby given to defendants below, if the plaintiffs in — 9 — 8 
the original action bring error. But to give ſuch de- tow; i 
ſendants relief it was enacted, by the 8 & 9g W. 3. c. 11. . 
That if, after judgment given for the defendant in any by 8 and g. oY 
action, the plaintiff or demandant ſhall ſue any writ W. 3. c. 2+ = 
« of error, and the ſaid judgment ſhall be afterwards 
« affirmed, or the writ of error be diſcontinued, or plain- | 
1 « tiff ſhall be nonſuit therein, the defendant or tenant 70 

in every ſuch writ ſhall have judgment to recover 4 

« his coſts againſt ſuch plaintiff or demandant, and LY 
of © have execution for the ſame by ca. /a. H. fa. or 2 


CV 
e· « elegit.” 2 


It is obſervable, that by the above ſtatutes, coſts are Siatutes only i % 
only given in caſe the judgment is armed; but if the extend to af- bw; 
court of error reverſe the judgment of the court below, — . 
then there are no coſts on the writ of error, but only not reverſal; 1 
the coſts of the original action, the court above on ſuc 
reverſal only giving fuch ==, Sam as the court below 


in the firſt inſtance ought to have done. 1 Str. 617, 34 
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and give coſts But if judgment be affirmed coſts are recoverab] 
— ä — error, notwithſtanding coſts were not recoverable in 
the original action. 3 Burr. 1511. Str. 1084. 


How as to c- Executors or adminiftrators bringi 
_ ging error are liable 
—— to coſts when the judgment againſt them in the court 


below was as to the debt de bonit teſtatorit, and as to 8 
coſts de bonis teflatoris & , nen de bonis propriis, 1 U. D 
Blac, 566, 
So, if it were an action charging them with a de- fr 
vaſtavit. Str. 1072. W 
| of 
Court of error be court of error is bound to give double coſts on « 
— the affirmance of a judgment on writ of error after 4 
verdict; and it is in their diſcretion to give damages « 
alſo, which they ſometimes do in the ſhape of intereſt; « 
for which ſee poſt, Shepherd v. Macreth, 2 H. Blac. 
284. 
me 
— The above ſtatutes of Hen. 7. and 13 Car. only tut 
before execy- give coſts where the writ of error is before cxecution, 14 
ton. or brought for delay. Whenever therefore error is ori 
brought after execution, and judgment is affirmed, u the 
colts are allowed. Str. 1199. cor 
in 
And if execution be executed in part. coſts ſhall be St 
proportionably diminiſhed, Cro. Car, 173. 
— —4 In order to protect the defendant in error ſtill further jeC 
by bail in error; 9gainſt any delay of execution, it was thought expr- to | 
dient not only that he ſhould haye his coſts of the pro- del; 
ecedings in error, but alſo ſhould be fecure in the te. 

; covery of his former judgment. It was therefore en- I 
. acted, by 3 Jac. 1. c. 8.“ That no execution hall be larl 
> ſtayed upon error brought in certain caſes (for which the 

cc ſee chap. 20. tit. Error), unleſs plaintiff in error put coſt 
in bail tor double the ſum recovered to proſecute the ady 
&© writ of error with effect; and alſo to ſatisfy and pa?, obt: 
c jf judgment be affirmed, the debt, damages, and colts pay 
« adjudged upon the former judgment, and allo al (uct 


« coſts and damages to be awarded for delaying cxecu- the 
e tion,” On t 


Ti. 
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This ſtatute therefore preſcribes the terms on which 
a delay of execution may take place ; and by the latter 
words, evidently refers to the 3 Hen. 7. c. 10, 


As new bail upon a different kind of recognizance 
muſt in ſuch caſes be given, the bail to the original ac- 
tion are not liable to pay the colts of error. Yates v. 
Daughan, 6 D. & E. 288. 


As the above ſtatutes only extended to the caſes of af- 


firmance of the judgment, nonſuit, or diſcontinuance ; it 


was enacted, for preventing vexation by defective writs 
of error, That upon quaſhing of any writ of error for 
« yariance from the record, or other defect, the de- 
« fendant fhall recover, againſt the plaintiff iſſuing ſuch 
« writ, his cs as he ſhould have had if judgment be 
« atirmed,” 4 & 5 Ann. c. 16. ſec. 25. | 


Defendant in error ſhall be allowed the coſts of his 
motion, as well as the other coſts under the above ſta- 
tute, upon quaſhing a defective writ of error, Ld. Ray. 
1403. though no coſts might be recoverable in the 
original action. Str. 262. Pur not ſo if the defect of 
the writ was occaſioned by his own acts, as by entering 
continuances on the judgment, or delaying the ſigu- 
ing of the judgment till the writ of error is ſpent. 
dtr. 139. 834. f 6 


We have hitherto conſidered the ſtatutes on this ſub- 
ject ſo far as they relate to ce; but it may be proper 
to ſhew what further recompence they afford the party 
delayed in their execution by way of damages. 

It is obſervable, that the ſtatute of Hen. 7. particu- 
larly mentions ct and damages, clearly ſhewing that 
the legiſlature intended ſomething more than the mere 
colts, And indeed were it otherwiſe, it might often be 
advantageous to the party againſt whom judgment is 
obtained to delay execution by writ of error, even upon 
payment of the coſts, inaſmuch as if the amount of 
luch judgment were conſiderable, the very intereſt of 
the money, by delay of payment, might excced the coſts 
on the writ of error; for this reaſon, therefore, intereſt 
from the time of ſigning the judgment until the affirm» 

00 4 ance 


Conſtruction 
of ſtatute. 
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ance thereof, is now generally allowed, and added t, 
the coſts by way of damages. 


Courts formerly Formerly indeed the courts were very cautious in 
— granting intereſt. It uſed therefore to be done y 
rarely, and that not by all the courts of error, but only bj 
By what courts the court of Exchequer Chamber eſtabliſhed by 31 
— Ed. 2. holden before the lord chancellor, treaſurer, and 
oY | Judges for examining erroneous judgments in the Ex. 
chequer, and by the King's Bench ; but neither by the 
Houſe of Lords, nor by the Exchequer Chamber ef. 
biſhed by 27 Eliz. c. 8. Bodily v. Bellamy, Burr, 10g). 


And even in the 41 Bench it was not allowed 23 


of courſe, but only by ſpecial order of the court in par 
ticular caſes. Jhid. © 


Afterwards it But by degrees the ſcruples of the judges with reſp:& 
became more of 13 - Cs 
— to granting intereſt vaniſhed, and the court of Kings 
nch determined. that the word damage in the ſtatute 

of Hen. 7. muſt mean ſomething more than the mere 

coſts; and that the intereſt ought to be the meaſure of 

ſuch damage. Accordingly, a rule for the maſter to 

compute intereſt on the — given by the jury on tle 

writ of inquiry, from the day of ſigning final judgment 

below, down to the time of the taxation of coſts on the 

affirmance of ſuch judgment after error brought, was 


made abſolute. Zinck v. Langton, Doug. 752. 


Granted by And now the court of Exchequer Chamber under 
— Com 27 Eliz. allow intereſt by way of damage; which di- 
ber. mage is in the diſcretion of the court, either to grant ot 
refuſe, and alſo to fix the quantity of the recompence. 
Shepherd v. Macreth, 2 H. Blac. 287, in which the dit- 


ferent acts of parliament are enumerated and explained, 


— The intereſt ſeems to be computed from the ſigning 
— final judgment, if after verdict ; Ly if judgment by de- 


fault, in the caſe of Zinck v. Langton, intereſt was given 
from the time of ſigning ifiterlocutory judgment to the 
time of the afhirmance, 


Now allowed All the courts of error therefore, except the Houſe 
— except of Lords, now give intereſt at their diſcretion upon .. 
Houſe 3 S 9 8 : . eg 
Lordo, * 
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plication by motion for that purpoſe, if not allowed on 
taxation of coſts. | 


But the ſtat. of Hen. 7. does not extend to the Houſe 
of Lords, only to courts of law; and whether the court 
in which error is brought can allow intereſt or not, 
muſt depend on that ſtatute. 


But the Houſe of Lords give coſts at their diſcretion, Of the cofts al- 
ſometimes very large, and ſometimes very ſmall, ac- — _ 
cording to the nature of the caſe, and the reaſonableneſs 
or unreaſonableneſs of litigating the judgment in the 
court below; ſo that in their allowance of coſts, they 
may, if they think fit, make the party ſome compenſa- 
tion. 


Beſides, if an action is brought upon a judgment Coſts of error in 

zfirmed on error in the Houſe of Lords, the jury, by coma — 
er ed by a jury 

way of damages, may give intereſt upon the ſum re- in an action. 

covered by the judgment from the time of ſigning it; 

which may be done whenever, by the practice of the 

court in which error is brought, ſuch intereſt is not al- 

lowed in coſts upon the athrmance. Entwi/le and 

others v. Shepherd and others, 2 D. & E. 78. 


8o, where after an affirmance in the Exchequer After affirm- 
Chamber of a judgment obtained in B. R. a ſcire facias haf liable o 
vas brought in B. R. againſt the bail in error, who, by intereſt; 
ſham pleas and the like, delayed payment until the in- 
tereſt exceeded the coſts that by the ordinary taxation 
they were to pay; the court on motion ordered the 
maſter to allow intereſt from the time of affirming the 


judgment by the Exchequer Chamber. V elford v. Da- 
riſen, Burr, 2127. 


The bail therefore are liable to the intereſt due ſub- why; 
ſequent to the aſſirmance, becauſe when the judgment 
s afirmed, it becomes from that time the debt of the 
bal; and if an action was brought on that judgment, 
the jury might give damages for the detention of the 
lebt, ſo as to include intereſt up to the time of final 
julzment. Frith v. Leroux, 2 D. & E. 57. f 
But in debt upon recognizance, bail in error in the but not liable to 


kxchequer Chamber are not liable to pay intereſt on intereſt betore 
EY | th afirmance. 
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No intereſt on 


Only two caſes 
where ſecur.ty 
for coſts re- 


quired: | 


rt, of an infant 
being plaintiff; 


2, of plaintif 


reud ng abruadt. 
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the judgment between the ſigning of the jud 
B. R. and the afirmance of it in cam. 2 1 


it is beyond their engagement, as by their recognizance 
they undertake only to pay what was due upon the gr, 


inal judgment, and the coſts given in the Ex 
D reer 


No intereſt allowed on nonprofſing a writ of error u. 
turnable in Parliament for want of rranferiding Cow 
ming v. Hanforth, 14 Geo. 3. cited 2 D. & E 58.; for 
when final judgment is given, the demand is liquidated 
aud no intereſt can be computed. ' 


SECTION V. 


A. Of ſtaying Proceedings till Security fo 


Colts are given. 


B. Of ſtaying Proceedings in a ſecond Action 
till Coſts of former one paid. 


C. Of deducting leſſer Coſts from greater. 


A. Of ſtaying Proceedings til Security for Colts 
| are given. | 


There are only two caſes in which the court vil 
interfere on behalf of a defendant to oblige the plaintif 
to give ſecurity for colts. © 


The firſt is when an infant ſues, the court will oblige 
the prochein ami, or guardian, or attorney to give ſecu- 
rity for the coſts, leſt upon a nonſuit or verdict for de- 
ſendant he ſhould not have a reſponſible perſon to reſon 
to for his expences. 1 Wilſ. 130. Str. 932. Dar on 
dem. Selby v. Alſen, 1 D. & E. 491. | 


The ſecond is, when the plaintiff reſides abroad; i 
which caſe the court will ſtay the proceedings till ſecurity 
is given for the coſts, becauſe the- plaintiff is beyond 


the reach of the preceſs of the court; and therefore 
8 defendant, 


for 
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tfendant, if he ſucceeded, might not get any redreſs 
againſt bim. Pray and others v. Zadie, 3 D. & E. 


207 


ſt extends therefore to plaintiffs reſident in Ireland. 
Fitzgerald v. Whitmore, 1 D. & E. 362. 


But before the court will grant ſuch motion, defend- in which cafe 
im muſt put in bail. De {a Prewve v. Duc de Biron, dai muſt brd 
4D. & E. 697. put in. 


la the Common Pleas the court is more ſtrict in this c. B. more 
reſpett, and do not order ſuch ſecurity to be given, ſtriet than K. B. 
merely upon the ground of plaintiff's being reſident 
zbroad, but require an afhdavit of his having gone 
thither to * payment of his * or of his inſol- 
in a foreign country, or like. Parguet v. 
Hlag, 1 H. Blac. 106. . oy 


And to gain ſuch rule, it is not enough that plaintiff Plaintiff muſe 
ur foreigner, he muſt be reſident abroad ; for it was !*fde abroad: 
refuſed on an afhdavit that he was a foreigner, had left — gs 
France to avoid being arreſted for debt, and was in 
England infolvent. Porrier v. Carter, 1 H. Blac. 106. 


Nor will the court grant it merely becauſe 22 is even in qui tam 
; foreigner, or becauſe plaintiff is inſolvent, though the . 

ation be a gui tam action. Golding qui tam v. Barlow, 

Cow. 24. Real and others v. Mackay, Str. 1206. 


B. Of ſtaying Proceedings in a ſecond Action 8. 
till the Colts of the former one are paid. 


Formerly it was held, that the courts could not 
the proceedings in a ſecond action for the fame ca 
until the cs of the former one were paid in any caſe 
excepting ejectments; and the reaſon given was, that why. 
ceciment, being the creature of the court, was con- 
dered more under the power of the court than other 
prozeediugs. Real and others v. Macky, St. 1206. 


Formerly only 
done in e jec - 


But in later times this rule has been extended to Now extended 
tther eauſes. In Moulian qui tam v. Bingham, 19 Geo, i0 other ations; 


i was granted in an action of bribery, plaintiff hav- 
ws 
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though plain- 


tiff a priſoner 
and pauper. 


Denied in C. B. 
becauſe merits 
not tried. 


Court will not 
fray proceed- 
ings till judg- 
ment obtained 
againſt plaintiff 
lausficd., 


or coſts ; 


or different 
parties; 
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ing been nonſuited in the firſt action. Afterwards in 
an act ion ſor a malicious proſecution, proceedings were 
ſtayed till the coſts which had been taxed as on a judg. 
ment in caſe of a nonſuit were paid. 2 D. & E, 511.5. 
And laſtly, after a nonſuit in treſpaſs for taking goods, 
the court ſtayed proceedings in a ſecond action betweey 
the ſame parties for the ſame cauſe until the coſts of the 
nonſuit were paid, Weſton v. Withers, 2 D. & E. 511.; 
and this although plaintiff was a priſoner, and brought 
the ſecond action in formd pauperts,- Ibid. 


But in the court of C. B. it was in one caſe, though 
a vexatious one, refuſed, becauſe the merits had neyer 
been tried; but quere? 2 Blac. 810, Cox v. Chult, 


But although defendant has recovered a judgment 
againſt plaintiff in a former action, on which ſame cir. 
cumſtances plaintiff now brings his action, the court 
will not ſtay the proceedings till the debt and coſts on 
ſuch judgment are paid, though upon an affidavit that 
defendant had never any dealings with plaintiff finze 
that judgment, for they cannot try the merits upon af- 
ſidavits. Cooke v. Dobree, 1 H. Blac. 10. 


In what caſes this rule will be granted in ejeQment, 
ſee chap. 16. ſec. 5. 


C. Of deducting the Coſts of one Judgment from 
the Coſts of another, or the like, and paying 
the Balance. : 


If A. has recovered a judgment againſt B., and B. has 
alſo recovered a judgment to a greater amount againſt A. 
A. may apply to the court for leave to deduct the amount 
of his judgment from that of A. and pay the balance. 


So, if A.'s be only the coſts of a judgment of non- 
ſuit or the like againſt B. he may deduct thoſe coſts 
Thruſtout v Crafter, 2 Blac. 826. And this although 
the judgments be in different courts. Barker v. Braban, 
3 Will. 396. 


So, if A. recovers againſt C., and C. recovers _ 
A. and B., the court will permit C. on motion to ſet _ 


80, 
of def 
nonſui 
A., in 
ſuited, 
againſt 
657. 


It fe 
party 1 
off; be 
off, but 
the ſui! 
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the damages which he has recovered againſt thoſe ob- 
nined by A. Mitchell v Oldfield, 4 D. & E. 123. 


in 
g 80, where there are many defendants, and ſome go or many de- 
n, i» trial and obtain a verdict, but others ſuffer judgment fendants, 
5 v go by default, the court will permit the coſts and da- 
-n mages, on the judgment by default, to be deducted 
le fom the coſts taxed on the pgſtea to thoſe defendants 
; who had a verdict. Schoole v. Noble and others, 1 H. 
i Blac. 23. | 
80, where ſeveral actions brought on two policies of Where only 
ph nſurance, underwritten by the ſame parties (among ann ine 
et whom were A. and B.), were conſolidated ;. but in one : 


of the cauſes which goes to trial, A. is defendant, and 
in the other B., and the plaintiff becomes entitled to 


nt coſts in one action, and the defendant in the other; 
ir- the coſts ſhall be ſet off and deducted, though the de- 
ant ſendants be different, as under all circumitances ſuch 
on dduQion is equitable. Nunez v. Modigliani, 1 H. Blac. 
at 


219, 


80, where A. brings an action againſt B., the expences 
of defending which are borne by C. and D., but A. is 
nonſuited, and afterwards C. brings an action againſt 
A, in which D. is intereſted as well as C., and C. is non- 
ſuited, The coſts of the one nonſuit may be ſet off 
wanlt the other. O'Connor v. Murphy, 1 H. Blac. 
657. 
om F 


Ing It ſeems, therefore, that in both courts whenever the why. 
party 18 equitably entitled to the coſts, they may be ſet 
of; becauſe this does not depend on the ſtatutes of ſet- 

has off, but on the equitable juriſdiction of the courts over 

A., the ſuitors in it. 4 D. & E. 123. 


unt | 

e. There is however a difference in the practice of the Of the lien of 
8 tro courts with reſpect to the intereſt or hen which * 

on- they allow the attorney in the cauſe to have in or upon 


Ir the King's Bench, the attorney is held to have a Difference of 
len on the judgment to the extent of his coſts para- Pic in two 
mount to any claim of ſet- off by the parties; and there- reſpect. 

on applications in this court to deduct the amount How in K. B. 


of 


$74 


a adverſe pa 


n in C. B. 
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of one ju from the other, or the like, it is upon 
an undertaking to pay the attorney having ſuch lien his 
bill before any ſuch ſet-off be made; for whenever an 
„ againſt whom a judgment has been ob. 
to get rid of that Judgment, the cour 


tained, app 


will take care that the attorney's bill is ſatisfied, Mitcl,/ 
v. 


4 D. & E. 124. 3 though they will not inter. 
fere by preventing the plaintiff from ſettling his owy 
cauſe without firſt paying the attorney's bill, ig, 


Whereas in the court of Common Pleas, it is held, 
that the attorney only has ſuch a lien on the coſts 25 
ſubject to the equitable claims of the parties in the cauſe; 


* ſo that the attorney has only a lien upon what his client 


is entitled to have after deducting ſuch ſet-off or claim 
of the adverſe » | Schoole v. Noble, 1 H. Blac. 23. 
Thruftout on dem. Barnes v. Crafter, 2 Black, 826. 


Where the application is made by the party to whon 
the larger ſum is due, the rule is for a ſtay of proceedings 
on acknowledging ſatisfaction for the /ſer — by en. 
tering a remittitur on the record for it. 4 D. & E. 124, 
Bull. Ni. Pri. 336. But where the /eſer ſum is due to the 
party applying, the rule is to have it deducted, and for: 


y of proceedings on payment of the balance, Tidd 
on Coſts, 66. 4d 
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* au 
. „ 
er Of Amendments and Jeofails. Hh 
7 2 
AVING endeavoured to point out the mode of amendments its 
ding in a ſuit from its commencement to at common law. 5 
id, 5 concluſion, as well in common as in particular caſes, 1 
1 only remains to ſhew what defects in the proceedings ti, 
le may be amended, and what inaccuracies are of no ſigni- | 
1 kcation, and therefore not required to be corrected. | E- 
15 Originally all proceedings were ore tenus carried on Proceedings for« iy 
before the court by word of mouth; the pleadings in a meti ore tenus. an 
cauſe were delivered vivd voce at the bar; and any Amendments $ - 
th niſtake might have been immediately rectiſied, until the on, wanted 4 
ky record or judgment roll was made up, after which the n 75<0re 1 
en- ' UP. 4 
julges could not eraſe or amend them, unleſs done M8 
„n the fame term, in which all miſtakes might be of 
amended, becauſe it was a roll of that term, and even a bf 1 
1 tew roll might have been brought in the cauſe, conſe- "BN 
quently the ſame roll might be amended. Gil. C. P. | = 
ieh. 8 Co. 157. KH 
About the middle of the reign of Edw. 3. it became the Aft-rward: pre. If 
prattice to draw up the declaration and pleas out of court, — — 1 
md deliver them in writing to the prothonotary, which! — —_—— 
the adverſe party had liberty to inſpect, and perhaps might  =—_ 
ave a copy thereof to enable him to give in his plea in | EE: 
alwer, The putting of pleadings into writing was the 2 
itt ſtep towards the refinement and ſubtilty affected 44 
by pleaders in aftertimes, though at firſt they went no 3 
further than was neceſſary, to bring the matter in queſ- be 
tion before the court with due clearneſs and preciſion. be 
Hit, Eng. Law, 95. It is moſt probable that the decla- 1 
on, when delivered to the prothonotary, was entered = 
% 2 roll, together with the plea of the oppoſite party; 3 
lis was the plea roll, which afterwards became, in con- + 
ſruction of law, a record. This roll the different parties * 


d acceſs to in order to frame their plea or replication, 
er the like, or to take their exceptions; and when theſe 
were 
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angs in paper. 


How to be ap- 
plicd for. 


On what terms 
ebtained. 
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were to be argued, the roll was brought into court as the 
only pleading to be referred to. This courſe waz cer. 
tainly attended with ſome difficulties, and led to the ex- 

dient of putting the pleadings into paper, and deliver. 
ing the paper from one party to the other, the entry an 
the roll being deferred till the pleadings were conclud. 
ed ; this proceeding greatly facilitated the peruſal and 
correction of pleadings both of the party and his adver. 
ſary, and made amendments more eaſy and decoroy; 
than in the old method, which muſt have defaced the 
roll. Theſe paper proceedings were introduced about 
the reign of Hen. 6. Hiſt. Eng. Law, 427. 


Theſe paper pleadings, delivered to and fro, ſupplied 
the declaring and pleading ore tenus at the bar; and 
this is the foundation of amendments by the court be. 
ing always allowed, whilſt the proceedings remain in 
paper, or are in ſieri as it is termed, that is to ſay, befor: 
they are recorded,” becauſe they may in ſuch ſtage be 
amended as eaſily as if ſpoken at the bar. Str, 11. 


Upon application therefore to the court by motion, 
or to a judge at his chambers by ſummons, the pro- 
ceedings may always be amended, let them be in what 
ſtage they may, and whether in matter of form or ſub- 
ſtance, whilſt they are in paper; but this is done upon 
equitable terms, ſo that the other fide may not be pre- 
judiced. 2 Burr. 756. as paying coſts, not delaying the 
adverſe party, giving him time to plead de novo, which 
is generally two days after amendment made, or as the 


nature of the caſe may require, and the like. Sal. 47. 


Cannot add a 
new count after 
ſecond term. 


Proceedings in 
paper amend- 
at any time. 


Wilſ. 7. 26. 223. 3 Sal. 31. 1 Sal. 517. 


But plaintiff cannot, by way of amending his decl:- 
ration, after the end of the ſecond term, add a new 
count, becauſe it is like a new declaration, and he can- 
not declare after the ſecond term. 1 Will. 149. 223. 
Say. R. 234. Though in one inſtance, under particular 
circumſtances, allowed. Str. 890. 


/ , 

But the other pleadings may be amended at any time 
whilſt in paper, 2 Burr. 756. and in one inſtance, eren 
after iſſue joined, and the cauſe made a remanet at the 


aſſizes. Say, R. 285. 
Or 
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Or he may, inſtead of amending, withdraw his ro- 
plication, and reply de novo. 2 Burr. 756. 


The ſame liberty of amending is given in caſes of de- $0 in caſts of 
murrer, whilit the SR are in paper, Sal. 5 20.; demuncr. 
though formerly the court were more ſtrict in this 
teſpect. Ld. Ray. 310. Sal. 50. 


So a demurrer may be withdrawn, and party be per- So pleadings 
mitted to plead, and go to iſſue on the merits, Doug. OR „ 
385, Ayres v. Wilſon, Ibid. 452. Say. Rep. 416. 


And even after argument on demurrer, amendments Amenements 
hare been permitted; and in the caſe of the Dutcheſs ter argument. 
of Portland, the court gave leave to amend after three 
ſolemn arguments on demurrer. Steel v. Sowerby, 6 D. 

& E. 173. 


And ſuch amendments, whilſt the proceedings are in Amendments in 
paper, may be in penal actions, and even in criminal as Penal actions, 


* N e. 
well as civil proceedings. 161d, | — _ pro- 


So, amendments upon informations are now a matter 
of courſe. R. v. Helland, 4 D. & E. 450. 


But the court will not amend a mandamus after a re- When not al. 
turn has been made to it. R. v. ayer of Stafford, 4 D. lowed in man- 
K E. 689. — 


Nor in a penal action, after argument on demurrer to in penal aQions; 
a plea in abatement, will they permit an amendment 
4 to the parties in the ſuit, — qui tam v. Stevens, 
4D. & E. 228. 


Nor after proceedings had been depending ſo long, 
that plaintiff was too late to bring a new action. G v. 
Pyyplewell, 2 D. & E. 708. Provided unneceſſary delay 
tad been uſed on the part of the plaintiff; for other- 
vile, if he has proceeded with due diligence to trial, 
but withdrew the record from a fatal miſtake being diſ- 
covered, the court will afterwards permit him to amend, 
though the time limited by the ſtatute has elapſed, and 
t would be too late to bring a new action; for amend- 
ments are in the diſcretion of the court. Croſs v. Kayes, 

0 36 Geo. 3» 


Vor. I. | P p Such 


1 
*. 4 
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Amenements by Such are the amendments at common law, but there 
* are alſo other amendments authorized by ſtatute; theſs 
are after the record is completed; for it may be re- 
tmembered, that at common law the judges could not 
alter the proceedings after they had become a record, 
except during the ſame term, of which the record was, 
The reaſon why they could alter them within that time 
is, that during the whole term in which any judicial ad 
is done, the record remains in the breaſt of the judges 
of the court, and therefore the roll is alterable during 
the term as they ſhall direct. But when the term is 
paſt, the roll is the record, and admits of no alteration, 
Co. Litt. 260. 


How confined. But as the rigour of the common law in preventing 
amendments of the record was frequently productive of 
great hardſhip and injultice, and the ſuitors were liable 
to be defeated of their judgment by a mere lip or in- 
accuracy of their attornies or clerks in court, the le- 
By 14 Edw. 3. giſlature in the reign of Edward 3. enacted, © That by 
« the miſpriſion of a clerk, in any place wherefoever it be, 
& no proceſs ſhall be annulled or diſcontinued by miſ- 
te taking in writing one Hyllable or one letter too much or 
« too little; but as ſoon as the thing is perceived by 
« challenge of the party, or in other manner, it ſhall be 
_ « haſtily amended in due form, without giving advan- 
« tage to the party that challengeth the ſame, becauſe 

6c of ſuch miſprifion.” 14 Edw. 3. it. 1. c. 6, 


Conſtruction This ſtatute only related to proceedings before judgment; 
* thereof coubted. hut upon the conſtruction of it, and the extent to which ĩ 
ought to be carried, much difference of opinion aroſe 

| Explained by Dyer, 342. 5 Co. 45. To obviate which the 9 Edw. ;, 
JU. $- ſt. 1. c. 4. after reciting the ſtature of Edw. 3. declared, 

that „the king, conſidering the diverſity of opinions 

« which had b-en upon the ſaid ſtatute, and to put the 

te thing in more open knowledge, had ordained by au- 

« thority of parliament, that the juſtices before whom 

&« ſuch plea or record is made or ſhall be depending, 3 


« well by adjournment as by way of error or otherwiſe An 
« ſhall have power and authority to amend ſuch record the e 
& and proceſs as afore is ſaid, according to the form of exerci 


ie the ſame ſtatute, as well after judgment in any fuck privz x 
tc plea, record, or proceſs given as before Calbe c as ton a 
« Jong as the ſame record and procels is beſore them heads | 


c in the ſame manner as the juſtices had power to _ 
"2M u 
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« ſach record and proceſs before judgment given by 
« force of the ſaid ſtatute of Edw. 3,” 


80 that this ſtatute, which was made perpetual by Made perpetual 
4H. 6. c. 3. only extended the power to amend after 4 H. 6. 
judgment, but ſtill confined it to a ſyllable or letter as 
before, 


But by the 8 Hen. 6. c. 12. the power of the judges Power enlarged. 

was enlarged, and it is thereby enacted, * That the s Hen. 6. 
« king's judges of the courts and places in which any 
« record, proceſs, word, pleas, warrant of attorney, 
« writ, pannel, or return, which for the time ſhall be, 
« ſhall have power to examine ſuch records, proceſſes, 
« words, pleas, warrants of attorney, writs, pannels, or 
« returns by them and their clerks, and to reform and 
« amend (in * of the judgments of ſuch records 
« and proceſſes) all that which to them in their diſcretion 
« ſcemeth to be miſpriſn of the clerks therein, except 
« appeals, indictments of treaſon, and of felonies and 
« cutlawries, ſo that by ſuch miſpriſion of the clerk no 
« judgment ſhall be reverſed nor annulled.” 


And if any record, proceſs, writ, warrant of attorney, Variance a- 
return, or pannel be certified deſective, otherwiſe than —ů 
« according to the writing, which thereof remaineth in and certifcate 
« the Treaſury courts or places from whence they are thereof on cer- 
© certified, the parties in affirmance of the judgments **** 

* of ſuch record and proceſs ſhall have advantage to 
« allege that the ſame writing is variant from the ſaid 
« certificate; and that found and certified, the ſame 
* variance ſhall be by the ſaid judges reformed and 


* amended, according to the firſt writing.” 


Such are the ſtatutes of amendment ; and it is under What — 
the authority of the above ſtatutes that all amendments —— 2 


xe made of any record, at leaſt after the term in which ſtatutes. 


And by this power given to the judges, which, for 
the expediting of juſtice, the ons, on willing to 
exerciſe, proceſs, as writs and the like, bail pieces, niſi 
tru; rolls, records, judgments, and even writs in execu- 
non are amendable ; for all of which ſee the different 

in the former part of this work, and particularly 
clap, 20, ſec. 9. D. E. where different inſtances are 
| given 
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There ſhould be 
ſomething to 
by. 


Difference be- 
tween miſtakes 
of parties and of 
the clerks. 


Kow far mat. 
ters of record 
amendable, 


Difference be- 
tween amend- 
ing miſtakes of 


the party and of Par 


C.crks. 
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given of judgments being amended after error brought, 
and even the writ of error itſelf amended. 


It is neceſſary, however, that in all ſuch caſes there 
ſhould be ſomething to amend by ; as the precipe where. 
by to amend the writ, the paper-book to amend the 
roll, the judges notes to amend the verdict, and the 
like; by which it may appear that the variance is a 
miſtake, and therefore in ſtrit juſtice ought to be 
reQified. | ; 


= =o a > & © ww .oco..oc 


For which reaſon alſo the courts make a diſtinction 
in alle wing an amendment where the miſtake has ariſen 
from the act of the parties, as any defect in the plead- 
ings, or from the mere miſtake of the clerk, to which 
only the ſtatutes ſeem to be confined. 


Dy 2. 


The ſhort cafe of Green v. Kennet, 1 D. & E. 782. ju 
will ſerve as an illuſtration of all the above points. an 
th 
A rule was obtained to ſhew cauſe why the bill of at 
Middleſex, which was filed in the 24th year of the me 
reign of the preſent king ſhould not be taken off the an 
record to be amended according to the truth of the giv 
fact, and recorded again as of Hilary term, 25 Geo. 3. {ub 
On the other ſide it was inſiſted that the court could ] 
not amend in this inſtance; it appearing upon the rule cipl 
itſelf that the bill of Middleſex, to amend which was ſtru 
the object of the preſent application, was a matter of was 
record. In the caſe of Robinſon v. Raley, where, after: trifl 
verdict found on ſome iſſues and a demurrer argued 2 wer 
to ſome others, an application was made by the de- and 
fendant to withdraw the demurrers and plead, Da- ju 
niſon, Juſt. ſaid, * The court cannot help ſeeing that 
« this is upon record ; therefore we cannot help this: "'Y 
« wiſh we could; becauſe the merits ſeem to be with time 
« the defendant.” beca 
/ ; 8 of h 
Buller, Juſt.—In Robinſon v. Raley, the application je 
was to amend the pleadings, which was the act of the it;; 
ties. But the reaſoning of that caſe does not dene 
apply to the preſent; for this was a miſtake of the de- the e 
fendant, and the motion is only to amend that 5 


according to the truth of the caſe; and beſides, in thi 
caſe there is ſomething to amend by, namely the pr 0 
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which is a circumſtance by which the court has always 
been guided. There is a diſtinction between amending 
thoſe miſtakes which are occaſioned by the act of the 

, and thoſe which are occaſioned by the a& of 


> © Oo > £«s co 


Ti 3 3 


2. 


K & & . 


BA ST. . IF a 


BIENTRES 


3 As in the caſe of executors, if the clerk 
enter judgment de Bonis propriis inſtead of de bonis teſla- 
tric, and error is brought, this court will order the 
entry to be amended, even if the record is ſent back 
from the Exchequer Chamber. Here we ſee that this 
is a mere miſtake of the attorney the preſent defendant. 


Griſe, Juſt. —In the court of Common Pleas, fines 
and recoveries are amended every day, upon the prin- 
ciple that there is ſomething to amend by. Green v. 
Rennet, 1 D. & E. 782. a 


And now the courts are become ſo liberal, that where 
juſtice requires it, they will allow of amendments at 
any time while the ſuit is depending, notwithſtanding 
the record be made up, and the term be paſt ; for they 
at preſent conſider the proceedings as in fiers, till judg- 
ment is given, and that therefore till then they may 
amend by the common law; but when judgment is 
given and enrolled, no amendment is permitted in any 
ſubſequent term, 3 Blac. Com. 407. 


Defirous as the courts might be to extend the prin- 
ciple of amendments to the utmoſt ſtretch that the con- 


ſtruction of the above 


ſtatutes could bear, yet juſtice 


was too often impeded by writs of error brought for 
tnfling omiſſions and inaccuracies in the record, which 
were not within the ſcope of the judge's power to rectify, 
and were therefore deemed fatal even after verdict and 


judgment. 


To remedy this evil, various ſtatutes haye been from 
time to time paſſed, called ſtatutes of jeofail; ſo termed, 
becauſe when a pleader perceives any flip in the form 
of his proceedings, and acknowledges ſuch error, (je or 
J fails, ) he is at liberty by thoſe ſtatutes to amend 


it; which amendment is ſeldom actually made, but the operation 
benefit of the acts is attained by the courts overlooking thereof. 


the exception. 3 Blac. Com. 408, 


Theſe ſtatutes are many in number, of which a brief 


abſtract ſhall be given 


in their order; and by them it 


Pp 3 will 


Something to 
amer d by. 


Amendments 
aſter error. 


Amendment of 
fines and re- 
coveries. 


Time of amend- 


ing now en- 


larged. 


Of the ſtatutes 
of jeolails. 


Why fo called. 


582 


St 8 Hen. 6. 
C. 12. 


32 Hen. 8. c 30. 
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will be found that all trifling exceptions are ſo guarded 
againſt, that writs of error cannot now be maintained 
but for ſome material miſtake aſſigned. See a further 
account of the hiſtory of amendments, 3 Blac. Com. 
408. 


The firſt ſtatute upon the ſubject is the 8 Hen. 6. 
c. 12. whereby it is enacted, That no judgment nor 
« record ſhall be reverſed or avoided for any writ, 
« proceſs, warrant of attorney, or the like being 780 
c or interlined.” © | 


The 32 of Hen. 8. c. 30. enacts, “That if any iſiv 


ze tried by the oath of twelve or more indifferent men, 


Infuficient 
pleading. 
Diſcontinuance 
aided. 


28 Eliz. c. 14. 


Informality in, 
pr war t oi ori- 
ginal warrant cf 
attorncy, &c. 

t ijded. 


« for the party plaintiff or demandant, or tor the party 
« of the tenant or defendant, in any action or ſuit at 
c common law in any court of record, that then the 
« juſtices by whom judgment thereof ought to be given, 
« ſhall proceed and give judgment in the ſame, an 

« miſpleading, lack of colour, inſufficient pleading, er jefail, 
tt or any miſcontinuance or diſcontinuance, or miſconveying 
« of preceſs, migoining of the iſſue, lack of warrant of at- 
& torney for the party againſt whom the ſame iſſue ſhall 
«© happen to be tried, or any other default of negligence of 
« any of the parties, their counſellors or attornies had or 
tc made to the contrary notwithſtanding; and the faid 
ic judgments thereof, ſo to be had and given, ſhall ſtand 
« in full ſtrength and force to all intents and purpoſes, 
« according to the ſaid verdict, without any reverſal or 
*« undoing of the ſame by writ of error or falſe judg- 
cc ments, in like form as though no ſuch default or ne- 
te gligence had ever been had or committed,” 


The 18 of Eliz. e. 14, enaQts, © That if any vera? 
& of twelve men, or more, Pall be hereafter given in an 
« action, ſuit, bill, plaint, or demand, in any court of 
record, the judgment thereupon ſhall not be ſtayed 
& or reverſed by reaſon of any default in form, or 
* lack of form, touching falſe Latin, or variance from 
te the regiſter, cr other defaults in form in any wr” 
&« rig inal or judicial, count, declaration, plaint, bull, 
& ſuit, or demand, or for want of any writ, or by 
« reaſon of any imperfeft or inſufficient return of an 
« ſheriff or other officer, or for want of any warrant 
& of attorney, or by reaſon of any manner of default m 


" proceſs, upon or aſter any aid preer or acucber, nor 
an 
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« any ſuch record of judgment after verdict to be given 

« hereafter, ſhall be reverſed for any the defects or 

« cauſes aforeſaid z provided that the ſaid act ſhall not Exception. 
« extend to any wit, declaration, or ſuit of appeal 

« of felony or murder, nor to any indictment or pre- 34 
« ſentment of felony, murder, treaſon, or other matter, T4 
« nor to any proceſs on any of them, nor to any writs 
« bill, action, or information upon any popular or 
« penal ſtatute.” 


The 21 Jac. 1. c. 13. enacts, & That if any verdif of 21 Jac. 1. c. 13, 
twelve men or more ſhall hereafter be given for the plain- 
« tiff or demandant, or for the detendant or tenant, 
« bailiff in aſſize, vouchee, pray in aid, or tenant by 
« receipt, in any action, ſuit, bill, plaint, or demand in 
« any court of record, the judgment thereupon ſhall 
« not be ſtayed or reverſed by reaſon of any variance in yariance. 
« form only, between the original «writ or bill, and the de- 
« claration, plaint, or demand, or for lack of any aver- Want of aver. 
ment of any life or lives of any perſon or perſons, ſo as ment of lives, 
« upon examination the ſaid perſou be proved 1 be in 
« life; or by reaſon that the venire facias, habeas cor- Wrong award of 
« pra, or diſtringas,, is awarded to a wrong officer, venire or ve- 
upon any inſufhcient ſuggeſtion, or by reaſon the vine 
«is in ſome part miſawarded, or ſued out of more 
« places, or of fewer places, than it ought to be, ſo as 
« ſome one place be right named, or by reaſon that any 
« of the fury which tried the ſaid iſſue is miſnamed, either M:ſnomer of 
in the ſurname or addition in any of the ſaid writs, % 
« ſo as upon examination it be proved to be the ſame 
man that was meant to be returned; or by reaſon want of return 
« that there is no return upon any of the ſaid writs, ſo of writs; 
* 2s an panel of the names of jurors be returned and 
« annexed to the ſaid writ; or for that the ſheriiF's or name of of- 
name, or other officer's name having the return there. ers thereioy 
« of is not ſet to the return of any ſuch writ, ſo as upon 
examination it be proved that the ſaid writ was re- 
turned by the ſheriff, or under ſheriff, or any ſuch 
* other officer; or by reaſon that the plaintiſf in an or infant ap- 
* ezeFione firme, or in any perſonal action or ſuit, be- ig by at- 
« ing an infant under the age of one-and-twenty years, e. 
did appear by attorney therein, and the verdict paſs 
for him; provided that the ſaid act ſhall not extend pxception. 
* to any writ, declaration, or ſuit of appeal of felony or 
murder, nor to any indictment or preſentment of 

Pp 4 « felony, 


534 


16& 17 Car. 2. 
Omnipotent act. 


* 


Want of 
pledges ; 

or ſheriff's 
name to return; 


or want of pro- 
teſt; 
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ce felony, murder, or treaſon ; nor to any proceſs upon 
« any of them; nor to any writ, bill, action, or infor. 
mation upon any popular or penal ſtatute.” 


The 16 & 17 Car. 2. c. 8. (called by Twyſden the 
omnipotent act), enacts, . That if any verdict of twelve 
nien {hall be given in any action, ſuit, bill, or demand, 
« in any of his majeſty's courts of record at Weſtminſter, 
&© or in the counties palatine of Cheſter, Lancaſter, or 
«* Durham, or in his majeſty's courts of the great ſeſſions 
“in Wales, judgment thereupon ſhall not be ſtayed or 
« reverſed, for default in form or lack of form; or by 
“ reaſon that there are not pledges, or but one pledge to 
&« proſecute, returned upon the original writ; or be- 
s cauſe the name of the ſheriff is not returned upon ſuch 
te original writ, or for default of entering pledges 
“ upon any bill or declaration; or for default ot alleg. 
ing the bringing into court of any bond, bill, indenture, 
& or other deed, mentioned in the declaration, or other 


„ pleading ; or for default of allegation of the bringing 


or om ſſion of 
vi et amis; 
or miſtake in 
parties names, 


dates, ſums, &c. 


Want of aver- 
ments; 


or of right 
venue; 


want of miſeri- 


cordia, &c. ; 


or coſts npt en- 
tered right; 


ce into court letters teffamentary or letters of adminiſtra. 
es tion; or by reaſon of the omiſſion of vi & armiz, or 
tc contra pacem; or for or by reaſon of the miſtaking of 
& the chriſtian name or ſurname of the plaintiff or de- 
5 fendant, demandant or tenant, tum or ſums of money, 
&« day, month, or year, by the clerk, in any bill, decla- 
&« ration, or pleading, where the right name, ſurname, 
« ſum, day, month or year, in any «writ, plaint, rell, er 
« record, preceding, or in the ſame roll or record uber 
«© the miſtake is committed, is or are at once truly and 
&« rightly alleged, whereunto the plaintiff might have 
« demurred, and ſhewn the ſame for cauſe; nor for 
« want of averment of hoc paratus eff verificare ; or for 
« boc paratus eft verificare per record:um ; or for not al: 
&« leging prout patet per recerdum ; or for that there 1s 
« no right venue, fo as the cauſe were tried by a jury of 
te the proper county or place where the action is laid; 
tc nor any judgment after verdict, confeſhon by cg: 
c aftionem, or reliqa verificaticne ſhall be reverſed for 
« want of miſericordia or clipiatur ; or by, reaſon that a 
« capiatur is entered for a miſericordia, or a miſericordia 
« for a capiatur ; nor for that ide» conceſſum «ff per 
& curiam is entered for ideo confideratum g per curiam ; 
e nor for that the increaſe of coſts after a verdict in an 


action, or upon a nonſuit in replevin, are nat entered 
a a b ; 4 (0 
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«to be at the requeſt of the party for whom judg- 


« ment is given: nor by reaſon that the coſts in any 

« judgment are not entered to be by conſent of the 

10 plaintiff : but that all ſuch omiſlions, variances, de- 

« fects, and all other matters of like nature, not being 

« againſt the right of the matter of the ſuit, nor where- 

« by the iſſue or trial are altered, ſhall be amended by 

« the juſtices, or other judges of the courts where 

« ſuch judgments are or ſhall be given, or whereunto 

« the record is or (hall be removed by writ of error; 

« not to extend to appeal of felony or murder, nor to exception as to 
« any indictment or preſentment of felony, murder, <'\mival cafcs, 
« treaſon, or other matter; nor to any writ, bill, action, * 

« or information upon any penal ſtatute, other than 

«concerning cuſtoms and ſubſidies of tonnage and 

« poundage.” 


It is to be obſerved that by the above ſtatutes, all defects Above fatutex 
in mere matters of form are remedied, taking notice of on — 
the ſeveral parts of the proceedings from the original .. 
writ to the verdict ; and pointing out what irregulari- 
ties and miſtakes therein ſhall be cured after verdict. 

But ſuch defects were (till fatal if there was no verdict, 

25 in caſe of judgment by confeſſion or default or the 

like, which occaſioned the proviſion in the 4 & 5 Anne, 4&5 Ann. c. 16. 

c. 16. which enaCts, „That all the ſtatutes of jeo- —— 8 

« fails ſhall be extended to judgments entered upon con- "AY gona 

« feſſton, nil dicit, or non ſum informatus, in any court of feſſion, &c. 

"record ; and no ſuch judgment ſhall be reverſed, nor 

ny judgment upon any writ of enquiry of damages 

{executed thereon, ſhall be ſtayed or reverſed, for or 

by reaſon of any imperfection, omiſſion, defect, mat- 

* ter, or thing, which would have been aided and cured 

* by any of the ſaid ſtatutes of jeofails, in caſe a ver- 

dict of twelve men had been given in the ſaid action 

* or ſuit, ſo as there be an original writ or bill, and war- Except want of 

* rants of attorney duly filed.“ — 
Still, therefore, when judgment is by default, want of 


an original or warrants of attorney is a good cauſe of 
ctror. 


And even after verdict, though by the ſtatute of Elia. Though want of 
ne want of an original is cured, and by the equity of — 
fiat act, the want of a bill on the file, which is in the bad — | 

nature not. 
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Stat. 27 Eliz. 
and 4 & 5 Ann. 
making defects 
in form, canſes 
only of ſpecial 
demurrer. 


44 5 Ann c.16. 
extending 

27 Eliz. to ſome 
defects bert to- 
fore matters of 
fubſlance. 


44 ſtanding that ſuch imperfection, omiſſion, or deled, 
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nature of an original, is alſo aided (Cro. Eliz. 722.) 
yet if there be an original, and it is a bad one, fuck : 
vicious writ is not cured, 80 a bad venire, diſtringy « 
or the like, is not aided, though the want of one is, * l 
Thus, of miſtakes and imperfections in matters gf : 
form, as above-mentioned, no advantage can be talen : 
after verdict or after judgment by default; (till hoy. : 
ever they would have been fatal upon demurrer, and the : 
proceedings held bad for any of the above informalitic 
even upon a general demurrer, had not the legiſlatur D 
guarded againſt it, firſt by the ſtat. 27 Eliz. c. 5. which t 
enacts that no want of form in the proceedings ſhall be my 
regarded, except ſhewn for ſpecial cauſe of demurrer, Dy 
and laſtly, by the ſtat. 4 & 5 Anne, c. 16. which er. 
tends the ſtat. of Eliz. to many defects, which other. 
wiſe would have been deemed matter of ſub/ance. is 
The ſtat. 4 & 5 Anne, c. 16. enacts, That when = 
„any demurrer ſhall be joined and entered in ay - 
action or ſuit in any court of record, the judges ſhal ; 
« proceed and give judgment, according as the ven T 
te right of the cauſe and matter in law ſhall appear unto | 
« them, without regarding any imperfection, omiſſion, i. . . 
« defef in any writ, return, plaint, declaration, or te of , 
4% pleading, proceſs, or courſe of proceeding whatſcever, = 
« except thoſe enly which the party demurring ſhall ſje ger 
&« cially and particularly ſet down and expreſs, togetin crimi 


« qoith his demurrer, as cauſes of the ſame, notwitl- 


« might have been taken to be matter of ſubſtance, and nt Th 
&« gided by the ſtatute made in the twenty-ſeventh jer * 
« of queen Elizabeth, &c. ſo as ſufficient matter appt WW... * 
iin the ſaid pleadings upon which the court may git 1 ' 
judgment, according to the very right of the caulc; op 
% 2nd therefore no advantage or exception ſhall be 
taken of or for an immaterial traverſe ; or of or for 
« default of entering pledges upon any bill or declar 
« tion; or of or for the default of alleging the bring"? 
« into court any bond, bill, indenture, or other deed mer 
« tioned in the declaration or other pleadings; or oi 
« for the fault of alleging the bringing into court letters 
« teftamentary or letters of adminiſtration: or of or for 
« the omiſhon of vi © armis and contra pacem, or either 


« of them; or of or for the want of averment of M 
6 pararu 


ities 
ture 
nich 
ll be 
rrer, 
ver- 


aral 
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« garatus eft verificare, or hoc paratus eft verificare per 


« recordum; or of or for not alleging prout patet per re- 
« cordum ; but the court ſhall give judgment according 
« to the very right of the cauſe as aforeſaid, without 
« regarding any ſuch imperfections, omiſſions, and de- 
6 fects, or any other matter of like nature, except the 
« ſame ſhall be ſpecially and particularly ſet down and 
« ſhewn for cauſe of demurrer.” 


All the above ſtatutes only extended to civil proceed- — c. 20. 
ings, but by the ſtat. 9 Anne, c. 20. © All the ſtatutes ue Farures 
885 Dy 5 extended to 
« of jeofails are extended to all writs of mandamus, and mandamus, &c. 


i informations in the nature of quo warranto.” 


It may be obſerved, that in the ſtatutes of 18 Eliz. How far penal 
21 Jac. and 16 & 17 Car, 2. there is a proviſion that —— 8 
they ſhall not extend to criminal proceedings, nor to ; : 

actions, which proviſion is not in the 32 Hen. 8.; 
and it has been held that penal actions are within the 
ſtat, Hen, 8. Richards qui tam v. Brown, Doug. 115. 


The laſt ſtatute upon the ſubject is, the 5 Geo. 1. 5 Geo. 1. c. 13. 
. 13. whereby after verdict no judgment can now be — — 
ſtayed or reverſed for any defect or fault either in „erdict. 
form or ſub/ance in any bill, writ original or judicial, 
or for any variance in fach writs from the declaration 
or other proceedings: this ſtatute does not extend to 
criminal caſes, but no exception is mentioned as to 


penal actions. 


This ſtatute alſo authoriſes the amending of writs of And writs of 
enor, which none of the other ſtatutes did, becauſe cer amendable, 
they only gave a power of amending in affirmance of 


judgments, whereas writs of error have a direct con- 


nary tendency, 
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APPENDIX. 


THE Editor thinks proper to inform the Reader, 
that a great part of the following Appendix 
is collected from the Introduction to the Book of 
Practice, publiſhed by the late Mr. Crompton, 
the Copyright of which is the property of the 
Editor : For as the preſent Work is intended 
to ſupply the place of that, the Editor feels it a 
duty incumbent upon him not to deprive the Pro- 
fon of any part of that Work which may be 
deemed uſeful and improving. 
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APPENDIX (A). 


Of the Origin and Furiſdiion of the reſpective 
Courts. 


HE darkneſs and obſcurity in which the hiſtory 
T of the remoter ages of antiquity is hidden, render 
it difficult to obtain any clear or accurate account of the 
lzal polity of the ancient Britons, or of thoſe nations 
that from time to time made inroads upon and ſettled 
among them. | 


But in the reign of the great and illuſtrious Alfred, 
the light of information breaks in upon us; and we 
find, that upon his ſucceſſion to the monarchy of 
England, founded by his grandfather Egbert, the con- 
ſtitution of the country was entirely new-modelled, and 
the whole kingdom reduced under one regular and 
gradual ſubordination of government, wherein every 
man was anſwerable to his immediate ſuperior for his 
own conduct and that of his neighbours. By his 
eltabliſkment the people were claſſed in decennaries, 
conſiſting of ten families each, who were reciprocally 
the pledges and compurgators of each other, Ten of 
theſe decennaries made up the larger diviſion of an 
bundred, and an indefinite number of theſe hundreds 
compoſed the ſtill larger diviſion of a county. Over 
every claſs of people preſided the moſt diſcreet and able 
amongſt them, Over the county were the alderman, 
(who, after the Daniſb invaſion and conqueſt, was de- 
nominated the earl,) biſhop, ſheriff, and coroner. Over 
the hundred, the lord; and over every tything, the 
ythingman or borſholdgr. In the few miſerable towns 
n which there was any trade, the people were in all 
probability under ſome ſpecies of corporate government, 
of the nature of which we are little informed. Writers, 

deſcribing 


Decennaries. 


Hundreds. 
Counties. 


How each 
governed. 


Of the ſtate of 
tov ns at at 
tine. 


592 


Laws, how 
mace. 


Juriſdiction of 
cecennaries. 


Of the county 
court. 


View of franl. 
pledge, what. 


Divifien of 
ccunty court 
into criminal 
and civil court. 


Orizin of court - 
leet and court- 
baron. 


Of the ordeal, 
corined, or 
wager of law. 


APPENDIX (a). 


deſcribing the progreſs of ſociety, apprehend that ſome 
ſuch government exiſted in them; but ſay, that it wy 
under abſurd regulations, built on oppreſſive notions 
and tending rather to curb than aſſiſt the ſpirit of in. 
duſtry and commerce. And fo well indeed are 
convinced of this fact, that they aſſign it as one of the 
principal cauſes, that prevented towns in England u 
well as in other parts of Eurepe, from emerging out of 
the deſpicable ſtate they continued in till the dawn gf 
the fifteenth century. 


The laws at this time were few and ſimple, made x 
the general aſſembly of the ſtate when convened by the 
ſovereign, and promulged to the people by the earls and 
ſheriffs in their perambulations through their ſereri 
counties, in order to array and claſs the people within 
them. Matters of debt and contract were uſually ad. 
juſted in the decennaries, but the principal cauſes came 


into the great county court, held by the ſheriff, who 


was aſſiſted by the biſhop and earl, which court had 
cognizance, Firſt, Of oftences againſt religion; Secondly, 
Of temporal offences which concerned the public, as 
felonies, breaches of thg peace, nuiſances, and the like; 
Thirdly, Of civil actions, as titles to land, and ſuits 
upon debt or contract. Beſides which, it alſo held the 
view of frankpledge; an inqueſt impannelled by the 
ſheriff, to ſee that every one above the age of twelre 
years had entcred into ſome tything and taken the oath 
of allegiance, From the time of king Edgar, this great 
county court was divided into two; the one a criminal 
the other a civil court. The criminal was called the 
ſheriff's tourn, and was held by the ſheriff and biſhop 
twice in the year in the months following Zafter and 
Michaelmas, G the purpoſe of trying all criminil 
matters whatever; from this was afterwards derived 
the court-leet. The civil court retained the name of 
the county court (from which came the court-baron), 
and in it all the civil pleas of conſequence ariſing in the 
county were diſcuſſed and decided. In the criminal 
court, offences were erſquired of by an inqueſt im. 
pannelled, and offenders were puniſhed according t0 
the ſuperſtition of the times; if they did not purge them- 
ſelves of the matter wherewith they were charged by the 
ordeal, by the corſned or morſel of execration, or by 
wager of law with compurgators. In the civil court 


4 A 
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parties complained againſt might purge theniſelves by 
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their ſureties by wager of law. Trial by jury was alſo Trial by jury. 


frequently uſed 3 for that mode of trial is undoubtedly of 


Saxon origin; though whether ſuch jury was compoſed 
only of twelve men, or whether they were bound to a 
ſtrict unanimity, is not preciſely known at this diſtance 
of time. 


Great advantages attended the eſtabliſhment of theſe Advantages of 
tribunals. The people were not drawn away from their be above tribu- 


domeſtic avocations, to attend cauſes at a great diſtance 
from home; due order was obſerved throughout the 
kingdom, the public peace ſecured, and juſtice admi- 
titered to every one in an eaſy and expeditious manner 
by the intervention and ſuffrages of his neighbours. 


But in caſe a party conceived himſelf to be aggrieved Of the court of 


by the judgment, or by favour or affection ſhewn at the 
tral of the cauſe, there lay an appeal to the king in his 
ſupreme court, or general afſembly of the ſtate, called 


appeal. 


the Wittenagemote ; which was convened annually, or The Wittenage 
oftener, where the ſovereign pleaſed, to conſult on te 


public buſineſs, and to try great offenders, and which, 


in ſhort, had a ſupreme and univerſal juriſdiction. To Appeals to it 


this ſupreme court, as the nation emerged from its ſtate became tre- 


of barbariſm, and civilization put men on different pur- 


ſuts, whereby litigations increaſed, appeals became 
frequent ; ſo that the intervention of the Mittenagemote, 
to ſettle the various claims and pretenſions to property, 
nd reconcile differences, at length grew neceſſary in 
Umoſt every caſe, But, notwithſtanding the exerciſe 
of this appellant juriſdiction muſt have taken up a con- 
derable ſhare of the time allotted for the ſitting of this 
peat aſſembly, it does not appear that there was any 
ther tribunal erected for the hearing and inveſtigation 


of appeals from the inferior courts. Such was the na; Such the ſtate of 


ture of the juriſprudence of the country till the time 0 
he conqueſt. For although the Angle Saxon conſtitu- 
ton received many ſevere ſhocks from the irruptions of 
tte Danes and other nations, and many new laws and 
culloms were introduced by the ſeveral invaders ; yet 
lo excellent was the outline cf the government, as 
etched by the maſterly hand of king Alfred, that 
rough the various revolutions, neither the provincial 
dor judicial polity of it were diſcontinued or materially 
itered, It is certain however, that the whole race of 

Var, II, Qq ; our 


conqueſt, 


F things till the 


$94 


Alteration by 
the Conqueror. 


Introduction of 
the teudal 
ſyſtem amongſt 
his followers. 


Law thereby 
became intri- 
cate. 


General cſta. 
bliſhment 

of the feudal 
ſyllem. 


Nature of it. 


Conſequences 
there oi upon 
tie buſtness in 
micr:or courts. 


APPENDIX (A). 


our Saxon princes, on their acceſſion to the throne, vit 
the advice of their great council, made ſuch alteratign; 
in the laws as the exigencies of the times might jg, 
quire. 


But when the Conguerer, by the deciſive advantage he 
gained over Harold at Haſtings, got poſſeſſion of the 
crown, he put in force the old Saxon law, by which the 
eſtates of all perſons were forfeited, who were found in 
arms in oppolition to their ſovereign. Theſe he divided 
amongſt his followers and favourites, to hold of him b 
the like military and feudal ſervices which prevailed in 
his native duchy of Normandy; the nature of which 
was ſcarcely known here before his arrival. This ney 
eſtabliſhment, involving in it a variety of prerogative 
and duties due from ſuch tenants to the king, neceſſarily 
introduced a preat alteration in the conſtitution of the 
kingdom. The remedies for the recovery of theſe 
duties, and the conſequences of negleCting them, to- 
gether with the appendages of ſuch tenures, becane 
the moſt material and intricate learning in the law: by 
far too intricate for the underſtandings of the ſuitors in 
the county-courts and courts-baron ; and which, for 
that reaſon, came uſually to be diſcuſſed in the ſovereign 
Eyre of the king. The ſubſequent treaſons too, of ſuch 
of his Engliſb ſubjects as were permitted to retain their 
ancient poſſeſſions, had ſo much increaſed the Con- 
queror's ability during the firſt thirteen years of lis 
reign, to enlarge the number of theſe grants with feudal 
reſervations, that he at length took occaſion, in a gene- 
ral meeting of the realm, to introduce univerſally that 
ſyſtem of laws, which at firſt had only a partial recep. 
tion amongſt his followers from Normandy. The grand 
principle of this ſyſtem was, that all lands were held me 
diately or immediately of the king, by the ſervices in the 
grants thercof reſpeClively reterved. 


Upon this general eſtabliſhment of the feudal /yſen 
in Zngland, all the intricacies and refinements, which 
diſtinguiſhed it on thg continent, were imported wt 
this country by the Norman juſticiars; and, as the 


. A . 0 . * 
| ſuitors and judges in the inferior courts were unade 


to decide the law on the ſubject, it became neceflary to 
apply in almoſt every caſe to the ſupreme council of the 


crown ;z which neceſſity was {till further increaſcd, by® 
diſtinction 
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diſtinction introduced ſoon after the Conqueſt, between DiftinQion be- 

courts of record and not of record. For by an edict of ces bag yo of 
g R - c vd not 

the Conqueror's it was ordained, that all proceedings of record. 

in the king's courts ſhould be carried on in the Norman, Introduction of 

inſtead of the Engliſb language. By this edit the re- Norman lan- 

medial influence of the county-courts, and other infe- — chereo. 

rior juriſdictions, was neceſlarily narrowed : for as the 

judges and ſuitors of ſuch courts did not underſtand 

that language, they were prohibited from recording 

their acts. So that the diſcuſſion of matters of im- original juric. 

portance ceaſed in the great Saxon ſeats of juſtice, and dic on given to 

an original jurifdiction over all cauſes was given to the fupreme court. 

ſupreme court where the king preſided in perſon. The gecefon of 

dignity and importance of the county-courts was alſo biſhops from 

further impaired by the ſeceſſion of the biſhops “, and ©2*=*y-courts. 

the ſeparation which took place in conſequence of their 

ſeceſſion between the civi/ and ecclehaſtical courts. 

The earls too ſhortly afterwards negleQed to attend Decline of 

them; from which time their conſequence has been t- court. 

gradually declining, and though there remains a ſhadow 

of them to this day, it is but a ſhadow of their priſtine 


ſplendour and dignity, 


The clergy had been for ſome time endeavouring Separate juriſ- 
throughout Europe, to exempt themſelves from the ſecu- diction of the 
lr power; and as they had all along ſeconded the vievs 8. 
of the Conqueror, he thought it moſt prudent to com- 
ply with their demands. He therefore granted them p..1.gatica 
ſereral immunities, and amongſt the reſt he permitted courts eſta- 
the biſhops to eſtabliſh courts in their ſeveral dioceſes, bed. 
in which they aſſumed a juriſdiction over the inferior 
clergy and all their dependants, who were to have juſtice 
lilpenſed to them in the conſiſtorial court by the biſhop 
or his ſubſtitute. The erection of theſe courts for the Another cauſe 
future inveſtigation of eccleſiaſtical matters, with which t decline of 
the ſecular judges were no longer to interfere, not only OT ES 
dprived the county-courts of a great number of cauſes, 
and the attendance of many ſuitors, but alſo of the aſ- 
litance and veneration they derived from the learning 
and ability of the prelates. And though the diſputes 
yhich afterwards aroſe between the biſhops themſelves, 
2nd ſuch of the clergy as were able to cope with them, 


* In the time of Millam the Conqueror it was ordained, guod Epilcepus 
re Archidiacerus (who before ſat with the ſheriff) plociea in hundreds n. u 
rant; but riglit mall be done by himfel! according io the Canons, &c. 


Qq 2 called 
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called for the neceſſity of a juriſdiction ſomewhere, ye 
their litigations uſually came into the ſovereign ys 
For however willing in thoſe days they might have been 
to appeal to the ſupreme pontiff for juſtice, they were 
nevertheleſs glad to have it adminiſtered at home by the 
king's court, held before himſelf in perſon at the time 
of his parliaments ; which were uſually aſſembled where 
he kept the three great feſtivals of Chri/tmas, Eaſter, 
and Whitſuntide, | 


juriſdiction of The original as well as appellate juriſdiction, exerciſed 
tupreme coun- hy the ſupreme council when convened “, in like man. 
— . by the Wittenagemote in the Saxon times, drew 
into it the final determination of all cauſes of conſe. 
quence, whether of eccleſiaſtical, civil, or criminal co- 
nuſance. So extenſive a juriſdiction, interfering with 
the diſcuſhon of matters of ſtate, occafioned the mem. 
bers thereof, when aſſembled, to fit for a long time to- 
Inconvenience gether. But the Conqueror, finding theſe long ſeſſions 
. inconvenient, and apprehending danger from 6 large 2 
meeting of his chief vaſſals, under the pretext of eaſing 
the ſubject by ereCting a conſtant court for the trial of 
cauſes and determination of appeals, took an opportu- 
Judicial power nity to ſeparate the judicial power of the members of 
Abena. this aſſembly from their deliberative as counſellors to 
the crown. In this new court erected in his own p- 
inftiturion of lace, and thence called by Bracton, Aula Regia, (at with 
te Aula Regia. other chief vaſſals, the firſt officers of ſtate, the Chan- 
cellor, Earl MarescHar., Chamberlain, Seneſchal and 
Treaſurer ; over all of whom prefided a ſpecial and 
new appointed magiſtrate, next in authority to the king 

himſelf, called Capitalis Fufticiarius totius Anglie. 


The AulaRegia This new ereCted court by its conſtitution was at» 
—_ bulatory, and followed the ſovereign whenever be 
furifaietion changed his place of abode, In the county where it 
thereof; origi- happened to be, it had an original juriſdiction of all 
nal —appelinte- matters ariſing therein, whether of a civil or criminal 

nature; but of cauſes ariſing in other counties it only 

exerciſed an appellate jyriſditien, And to give this 
How incrafed capital jufticiary a more extenſive authority, and to leſſen 
by cognizanc® ſtill further the remaining influence of the county- 


of cauſes at ov , s 
wn _ courts, i was ordained by the Conqueror, that from 


* Vide Sp:1. Glof. verbs Pagdiamentum. 


thenceforth 
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thenceforth all cauſes of action amounting to forty ſbii- 
lugt and upwards ſhould be determined by the king's 
writ, which was uſually made returnable in the Aula 
/; but in ſome caſes they were made out to give 
the ſheriff authority to proceed in the ſuit, and then 
they were called Ficontiel, Vicontiel writs were of two vicentie! 
forts, the one founded on Torts, the other on Con- writs, what. 
trafs, The vicontiel writs adapted for torts were thoſe junicies, what. 
of treſpaſs, replegiari facias, nuiſance, and others of the 
like nature; and thoſe for matters of contract were 
called writs of jufticies , which was a command to the 
ſheriff to do juſtice between the parties in that particu- 
lar cauſe ; for if the debt or demand exceeded forty plant extent 
fillings, the ſheriff was no longer empowered to hold thereof. 
plea thereof by a plaint levied in court as in the Saxon 
times. So allo the writ of right, iſſued to enable the writ of right. 
ord to hold plea of land within his juriſdiction. For 
the maxim introduced by the Norman juſticiars was, 
that no one could hold lands without the king's patent, 


nor plea of forty ſhillings without the king's writ. | | 


Though theſe great officers at the eſtabliſhment of Diferent om. 
the Aula Regis ſat together in court, as well to try the cr prefiding 
civil and criminal matters referred to them, as to re- — 
ceire and ſettle the revenue; yet our legal antiquarians The reſpettive 
think, that, even at this period of time, each of them duties of 
had 2 peculiar office and juriſdiction aſſigned to him. 

The Chancellor, it is ſuppoſed, as being the king's the Chancellor; 
chaplain and confeſſor, more immediately preſided when 

the complaint was of ſome oppreſſive act of the ſove- 

ign— The Treaſurer, when the revenues and rents Treaſurer; 
vere to be received from the ſheriffs, aud the fines and 

amerciaments from the eſcheators, and on paſling the 


public accounts The Conſtable and Mareſchal t, upon Conſtable and 
f the Mareſchal; 


; Though a Fufticies uri facias, and other vicontiel writs may be 
nal had of courſe L. is 2 iſſued, the party has no ro- 
only eſs but by ſuperſedeas quia improvide emanavit z yet it is not improbable 
this but that, at the commencement of the Norman period, before the extent 
ſen of the remedy given, by the various writs of accedas ad curiam, recordari 
c face: loquelam, falſe judgment, &c. were ſully eſtabliſhed, the Chancellor a 
nty- exerciſed a diſcretion in allowing theſe writs, and only permitted them — 
rom 9 $0 in thoſe caſes where the policy of reducing the county - court was 

not neceffary to be regarded. ide of ſuperſeding writs, 1 Eg. Ar. 415. 

and title Writs in the abridgments. 

f In our old books there is great confuſion with reſpe& e the num 

forth WW er and duty of the Marſhals. Yide Mr, Maden, from page 31 to 333 
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the diſcuſſion of matters of honour, and war, and the 
rights of foreigners — The Seneſchal, when the diſpute 
aroſe within the limits of the royal refidence—an the 
Chamberlain, when the money was to be told in and 
paid out of the "Treaſury, 


The Conqueror, like his predeceffors, had his royal 
table ſupported by the tenants of his ancient demeſues, 
whoſe annual renders of corn, ſheep, cen, and other pro- 
duce of their lands, were brought to the place of his 
reſidence. And that the ſame might be paid with more 
punctuality and convenience to the reſpective tenants, 
the ſovereign frequently changed his place of abode, 
But Henry the Firſt generally commuted theſe renders 
into certain fixed ſums, after whoſe reign, the remoril 
of the king's houſehold being no longer neceſſary, we 
find it to have been leſs frequent. e ſovereign's re- 
medy againſt theſe tenants in ancient demeſne, upon ne- 
glect to diſcharge their bounden renders, was by entry 
and ſeizure of their lands, without applying to any 
court for redreſs, or taking out any procels againſt 
them. And if ſuch entry and ſeizure were improperly 
made, the tenant's only remedy was by petition to the 
king's bailiff, the ſteward of the court of ancient demeſne, 
who heard and finally determined the matter; ſo that 
no other court — between the king and his te- 
nants, with regard to theſe renders “. 


Our greateſt legal antiquarians have ſo long and fo 
widely differed, concerning the other chief vaſſals of the 
crown previous to the Conqueſt, whether they were mi- 
litary tenants, ſocage tenants,- or whether they were 
tenants at all, but merely allodial poſſeſſors (a!lodars,) 
that it might appear unbecoming to interfere with their 
diſcuſſions. But certain it is, and indeed agreed by 
them all, that the flaviſh ſervices, the perpetual con- 
comitants of our old tenures, were unknown in this 
country till introduced by the Norman juſticiars ſhortly 
after the Conqueſt. At which time the eſtabliſhment 
of the feuda/ burdens of &/cheat, fines for alienatimn, 


and ſeveral of the old ſtatutes. Lord Coke ftyles the marſhal who pre- 
fided with the conſtable, the Fur Marſhal of England, by way of fte. 
eminence. 4 Infiit. 123. Co. Lit. 74. 

e Brac. lib. 1. c. 11. who in deſeribing theſe tenants ſays, *74 


10 a glcba ameveri non f̃oterint, quamdiu felvere p unt detitss 1 IE 
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primer-ſeiſins, aids, wardſhip, marriage and relief, with 
their numberleſs appendages, multiplied the pretenſions 
of the crown to ſome claim or other, on every alteration 
in the family or domeſtic concerns of the tenants. 
Theſe claims and pretenſions, and diſputes in conſe- 
nence of them, were at firſt heard and adjuſted with 
all other matters of importance in the court where the 
Chief Juſticiar preſided. But as the revenues thereby 
derived were very conſiderable, and generally well paid 
to the receivers in the country, it was found neceffary 
that their accounts ſhould undergo a cloſer inſpection 
and reviſion than could poſſibly be given them in the 
ſupreme court, whoſe attention was wholly engroſſed 
by the multifarious matters referred to it. The Con- 
ueror therefore appointed a ſele committee, of whom 
the Treaſurer was the chief, to fit apart from the ſu- 
preme court, in a chamber of his palace, particularly 
to audit theſe accounts, and compel the payment of 
thoſe dues to which he laid claim. This court was 
built on the model of one erected for the like pur- 
poſe in his own native duchy. It aſſumed the name of 
the king's Scaccarium or Exchequer, and the ſame au- 
thority was delegated to its judges, as was exerciſed by 
the maſters of the Exchequer in Normandy. This new 
court on its eſtabliſhment ſtripped the Chief Fuftictar, 
in the very zenith of his power, of a material branch o 

his juriſdiction; though it appears that this powerful 
magiſtrate for ſome time afterwards continued to inter- 
fere in the Exchequer, For in dialogue de Scaccario, 
kb. 1. c. 9. ſpeaking of this officer, it is (aid, “ he was 
great in the Exchequer, as well as in the court——ſo 
that nothing of moment was or could be done there 
without his conſent or advice.” However, this firſt 
deprivation of the Chief Juſticiar's authority who on his 
appointment was inveſted with powers ſo large and 
boundleſs, that he became both a tyrant to the people, 
and formidable to the crown itſelf, certainly aroſe from 
mere neceſſity, and not from the jealouſy either of the 
ſorereign or his people, to which the ſubſequent dimi- 
rutions of it are properly attributed. 


In this court of Exchequer were all matters relating 
to the revenue hereafter to be determined; ſo that 


when any patent or royal grant was ſealed by the Chan- 


cellor, the ſame was efreated into this court, and exe- 
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eution went forth for the reſervations therein contained 
to the crown. So all original writs from the Chan. 
cellor, giving other courts a juriſdiction to hear and de. 
termine cauſes between the people, gave the court of 
Exchequer a power to collect the fines and amerciz. 
ments due to the king, in the progreſs and inveſtigation 
of thoſe cauſes impoſed on the parties. And when the 
great court inflicted fines on criminal offenders, the re. 
cords were eſtreated into the Exchequer. from whence 
ifſued a proceſs to get in the ſame ; or if they had been 
paid to the clerk, Je was made to account for them 


there. In this court too, all the Sheriffs, Coroner,, 


How altered by 


Edw. f. 


Eſcheators, and other officers employed in receiving the 
revenue, were to make up and paſs their accounts, 
With juriſdiction over ſuch matters, this court conti. 
nued till the reign of Edward the Firſt, who is ſuppoſed 
to have formed it in the manner we find it at this day; 
conſiſting of two diviſions, the receipt of the Exchequer, 
and the court or judicial part of it, which hears cauſes 
relating thereto. And it has long ſince been both x 
court of equity and common /aw, and holds plea of mat- 
ters not at all relating to the revenue, ariſing between 
ſubject and ſubject. 


The proceſs uſed on the common law fide of the 
court of Exchequer may be ſeen in a variety of trafts, 
and does not properly come within the ſcope of thi 
work, which is only intended to explain the origin and 
operation of the proceſs of the courts of King's Bench 


and Common Pleas ; but to do this in a ſatisfad 


manner, it was neceſſary to treat ſlightly of the juri- 
dition of the Aula Regis, inſtituted by the Norman in- 
vader, and to ſhew what ſhare of that juriſdiction our 
ſeveral courts of juſtice at this hour reſpeQively exer- 
ciſe, 


From what has been ſaid of the origin of the Ex 
ehequer, it may naturally ſtrike the ſtudent as ſomething 
remarkable, that there ſhould exiſt in it a court of equi, 
as well as a court of /aw. 'The preciſe time when the 
court of Exchequer firſt aſſumed an equitable juriſdiction, 
or from what cauſe it originated, is not well aſcertained. 
But we may reaſonably ſuppoſe, that when it was found 
neceſſary, in order to effectuate juſtice, to propoun! 
articles to compel perſons to anſwer upon oath to _ 
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tons therein contained, between ſubjects in civil ſuits, 
and which articles were made to the king, and by him 

erally referred to his chancellor, the officer of the 
crown (in later times called the Attorney-General), was 
induced to exhibit like articles in the Exchequer for the 
diſcovery of facts relating to the revenue. Hence aroſe 
inſormations for treaſure- trouve, and for the diſcovery of 
the forfeited goods of an outlatu filed in the Exchequer *. 
And when afterwards this court, by the expoſition they 
put on the ſtatute of Rutland +, by which it is enacted, 
« That no ſuit ſhall be proſecuted in the Exchequer, 
« unleſs it concern the king or his officers.” held in 
contradiction to the evident meaning of the legiſlature, 
that pleas between ſubjects who were debtors to the 
crown, came within the idea of miniſters of the Ex- 
chequer, this court upheld a juriſdiction as well of 


Juriſdiction in- 
creaſed by the 
cauſes of king's 
debtors being 


matters inquirable by exhibited articles, as of matters heard there. 


copnizable in actions at common law. And though 
the ſubpeena was not invented in _—_— till the reign 
of Edward the "Third, they certainly before that time 
exerciſed both an equitable juriſdition on exhibited 
aticles, and in actions at common law, whenever the 
complainant ſuggeſted that he was a debtor or fermor to 
the king. It ſeems too, that before the ſubpœna was in- 
rented, the proceſs they uſed was a venire, attachment, 


and commiſſion of rebellion, the proceſs uſually awarded in 


the Aula Regis on great and particular occaſions. But 
when Richard de Waltham had deviſed the ſubpzna re- 
turnable in Chancery, the treaſurer of the Exchequer, 


in imitation of it, framed a ſimilar writ for matters of 


equity, under the ſeal of his own court, returnable be- 
fore himſelf, inſtead of uſing the proceſs of the venire 
in the firſt inſtance; retaining, however, that and its 
following proceſs, in caſe the party ſhould ſhew any 
contumacy to his /ubpena, The Exchequer writ of ſub- 
fena was alſo afterwards extended as an original pro- 
ceſs in a civil action commenced there, though how 
long before the reign of Henry the Eighth is not well 
known, And this writ, together with the venire ad 
reſpendendum, and writ of quo minus, which came into 
ule in civil actions between ſubject and ſubject in con- 
ſequence of the above expoſition of the ſtatute of Ru- 
land, are the three methods at this day of commencing 


* Hard. 2a, + 10 Edward the Firſt. 
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civil actions in the court of Exchequer. But to return 
to the remaining juriſdiction of the Chief 7ufticiary, 


The Aula Regis, wherein the magiſtrate preſided, had 
ſill an original juriſdiction over all cauſes of moment 
not immediately concerning the revenue, cognizance gf 
all criminal offences committed in the county where it 
happened to be, the puniſhment of all capital deln. 
quents, and an appellate juriſdiction from every inſerict 
common law court in the kingdom. It was not long, 
however, before the authority which this magiſtrate en. 
joyed received another confiderable ſhock. For 2 it 
was the duty of the Chief Jufticiar, as well as the ret 
who compoſed the Aula Regis, to attend their ſovercign, 
and be at hand to adviſe him in all matters of law and 
ſtate, the people who had cauſes depending complained 
loudly of the inconvenience they ſuffered in being ne. 
ceſſitated to follow the king's ſuite from place to place 
to have them determined. A reſtoration of the ancient 
conſtitution, and particularly of the power of the 
county-court, the grand ſeat of juſtice in the dn 
times, whereof they had been unjuſtly deprived, parth 
by the policy, and partly by the force of the Norman, 
was now much wiſhed for by the people. And thouyn the 
dignity of the county-court was not only greatly dimi- 
nithed, but the matters uſually diſputed were become 
too intricate for the underſtandings of the ſuitors, yet, 
from the intolerable expence and delay occaſioned by 


following the ſupreme tribunal, travelling about with 


the king's perſon, the chance of injuſtice ſeemed pre- 
ferable to procraſtination. In the reign of Rufus, the 
Conqueror's ſon and ſucceflor, it was found expedient 
to pare off ſome of the excreſcences of the Norman te- 
gulations, by reſtoring in certain caſes the laws of A. 
ward the Confeſſor. 1 he outline of the new conlti- 
tution, however, was ſuffered to remain as in bis 
father's time. In. the reign of Henry the Firſt ſome 
little alteration, with reſpect to the trial of cauſes in a 
more eaſy and expeditions manner for the ſubject, took 
place for a while. And in the following reign af 
Stephen the Uſurper, though much was promiſed, little 
was performed towards redreſſing the numberleſs griet- 
ances of the people. But in the time of Henry the 
Second the laws were reviſed and methodized, and re- 


duced into a regular order; and to obviate the incott 
„ venieucitz 
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renjencies of following the ſupreme court, this prince, 

xt the parliament of Northampton, eſtabliſhed certain 3 
officers, called Juſtices in Eyre, juſticiarii itinerantes ; 1 Ju — 3 
ſay, eſtabliſhed ſuch juſtices, contrary to the old chro- 
nicles, which maintain that this prince firſt introduced 
them. For Mr. Madex * gives inſtances upon record 
of ſuch juſtices going their circuits, ſo early as the 
eighteenth year of king Henry the Firſt. And I follow 
kis opinion in preference to that of the monkiſh writers, 

in conſequence of lord Cotes advice not to mind 
cbranicle law, when put in competition with records. 
Befides, lord Lyttleton ſeems inclined to think that ſuch 
jultices were firſt appointed in this iſland by king Henry 
the Firſt, who had obſerved the great benefits derived 

to the people in France from a ſimilar inſtitution 

by Lewis le Gros; and ſays, that during the inteſtine 
commotions under Stephen they had been diſuſed, and 
were therefore only revived and regularly ſettled by 
king Henry the Second, 

Theſe new created judges at firſt went their circuits Their circuits, 
frequently, but were — prohibited from going them 
oftener than once in ſeven years. This prohibition was 
probably owing to the jealouſy of the barons, whoſe in- 
dependent and hereditary juriſdictions were much in- 
fringed by this regular exerciſe of power, derived -from 
the immediate authority. of the ſovereign. It was not 
long, however, before the barons, finding it neceſſary, 
in order to ſupport their pretenſions againſt the crown, 
to make ſome regulations in favour of the commons, 
ſided the jealouſy they had formerly conceived againſt 
the Juſtices in Eyre, and expreſsly ſtipulated with their 
lorereign that they ſhould be ſent into every county 
once in the year to try certain actions, then called Re- 
rogmtions or Aſſizes + Aſſizes were remedies which had Afiizes, wat. 
been introduced at the ſame parliament of Northampton, 
for the purpoſe of trying titles to land in a more cer- 
tan and expeditious manner before commiſſioners ap- 
pointed by the crown, than before the ſuitors in the 
county-court, or the king's juſticiars in the Aula Regis. 
The invention of this mode of trial, as well as that of 
the grand aſſize, or trial by a ſpecial kind of jury in a 
"Tit of right, at the option of the tenant or demandant, 


* WP. Sace. c. 3. + Vide Magsa Charta, C. 12. 


inſtead 
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inſtead of the Norman trial by battel, are attributed tg 
Glanvil, Chief Juſticiar to king Henry the Second. 


2 in Fore Theſe Juſtices in Eyre, beſides being empowered to 
mac ailo com take the aſſizes, were commiſſioned alſo by the king, o 
the guardians of the realm in his abſence, to do juſtice 
Extent thereof. of all kinds in their reſpective circuits, where the pro. 
perty in contention did not amount to half a knight 
fee, or where the controverſy was of that importance 
that it could not be determined but in the fovercign'; 
preſence. And if a matter of difficulty aroſe in taking 
the aſſize, theſe judges were afterwards directed to ad. 
journ it, and cauſe it to be brought before the Juſtices 
of the bench . Theſe itinerant magiſtrates were alſo 
charged to make inquiſitions concerning robbers and 
malefaQors in the counties through which they paſſed, 
and to take eſpecial care of the rights and profits ac. 
cruing to the crown from the reſervations in the feudal 
grants. And at their firſt inſtitution, they were direfted 
to inquire of ſeveral matters which the preceding com- 


motions had made neceſſary +. 


Their power, Wherever theſe juſtices came they ſuperſeded the 
| tourn, and all matters civil and criminal were referred 

Appeal from to their judgments z but ſtill an appeal lay from their 
their decifions. determination to the great Aula Regis. And if the 
King went into the county where they happened to be 

ſitting, all pleas before them immediately ceaſed, and 

came into the ſovereign Eyre before the Chief Tufticiar, 


Their further In their circuits theſe Juſtices in Eyre acted alſo u 
Junſdiction. auxiliaries to the ſupreme court; for whenever any mat 
ter of fact was ſtrongly litigated by the contending pa. 

ties above, and which aroſe at a great diſtance from the 

Aula Regis, there iſſued a writ, directed to the Chict 

Juttice in Eyre, to inquire into the fact $. From thu 

Crizin of ſeign- circumſtance we may perhaps look for the origin of the 
uc; practice in the court of Chancery, of directing c. fend 
| ue in law to try a fact ſtrongly controverted between 

the parties in a ſuit there. Nor is it improbable, but 

that the legiſlature at Edward the Firſt's ſecond pat 


* ra Charta, C. 12. 0 a 
+ V. Lord Lyttleton, B. 4. fub anne 1176, and the 1ecords cited (rom 

Made x in his Appendix, No. 11. 
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yament at Weſtminſter took the hint from the like uſage, 
wo ordain, that pleas depending in either bench that re- 
quired an eaſy examination ſhould be tried in the county 
vherein the facts aroſe, before the juſtices appointed to 
uke the aſſizes, by virtue of the writ given by that 
tatute; from which has ariſen the very beneficial juriſ- 
Action of the auxiliary courts of ni prius, 


's Upon receiving a plea, if it was of a matter of fact, 
= x jury was impannelled by the ſheriff, who gave in their 
* rerdict to the Juſtice in Eyre, which was afterwards 
"g ſent to the Aula Regis to be recorded. In debt upon 


{imple contract, the defendant charged therewith might 
wage his la: as in the Saxen times. But wager of law 
was never permitted, unleſs the defendant bore a fair 


nd ud irreproachable character; and it was alfo confined 
ed, to ſuch caſes where a debt might be ſuppoſed to be dif. 
yy charged, or ſatisfaction have been made in private 
] 


without any witneſſes to atteſt it; as in actions of debt 
on ſimple contract, or for an amercement in a court- 
baron, in actions of detinue, account, and on parol ſub- 
niſions to an award. For on all theſe occaſions the 
aftion is built on a feeble foundation, and the law pre- 
fumes that the party might either have diſcharged the 
debt in ſecret, or before witneſſes that are dead or not 
o be found. In actions on ſpecialty debts, witneſſcs 
vere produced to atteſt the truth of the deed“. In 
pleas of land, the inveſtiture thereof, ſigned by the pares 


and of the 
courts of nift 


prius. 


How their 8 


power was ex- 
erciſed. 


Of the wager of 
law.' 


In what caſes 
allowed. 


, on curie, was produced to the court; but if that could 

—_ not be found, the parties joined iſſue by Bartel, till that 

3 darbarous and abſurd mode of trial fell into diſuſe, and 

= the grand aſſize was introduced in its room. Criminal 

" matters and offences were inquired of by an inqueſt im- Ordeal, &c. 
8 Þ de nnelled, and preſented on articles of inquiry, as in liſhed. 
Chief the Saxon times. But the old cuſtom of putting the _. 
Am NW" accuſed to purge himſelf by the ordeal, or in lefler as! 0. 
of the * In thoſe days a great difficulty attended the proving of a _ 

feigned fer, according to lord Cate, they anciently added the names of the 

tween Vitneſſes in the contents of the deed, aſter the clauſe of in cujus rei 

. but * memcriam,” and impannelled them with the jury. This not only oc- 

e boned delay, trom the neceſſity there was of awarding proceſs to bring 

d pate nale witneſſes in, but alſo from the cauſe being frequently obliged 10 


* adjourn. d for their default. But to prevent this delay, and ſave the 
trouble and expence which attended it, rerognizances were introduced; 
ted from mich being an acknowledgment of a debt in court, atteſted by the 
"x wan other ſpecies of trial to make it mo e evident. 
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offences by compurgators, was diſuſed, and inſtead thereof 
a petit fury was introduced, to hear the evidence of the 

Diſtinction be- fact wherewith he was charged. And then the Priſoner 

rween them and did not, as formerly, produce his witneſſes to the 

grand juries. « . þ rf 
jury, who now only heard evidence to accuſe, but re. 
ſerved his defence for the /econd jury, before whom he 
was to be tried. Hence aroſe the diſtinction between 
the Grand and Petit Juries. 


ds of When the Zufticer in Eyre returned from their cir. 
zudges on cir- Cuits, they lodged the records in the Exchequer, from 
cuits lodged in whence iſſued proceſs to collect and gather in the fines 
Exchequer. X 
and amerciaments due to the crown. But when the 
diviſion of the courts took place, in the reign of Ei. 
ward the Firſt, the records were depoſited in their te- 
ſpective treaſuries, and only extras thereof, ſo far zz 
related to the revenue, were made out and tranſmitted 


to the Exchequer. 


Cc The Juftices in Eyre having only a delegated power 
and appeal from from the crown to hear and determine the caulcs re- 
their judgments. ferred to them, a writ of error and appeal lay from their 
judgment to the ſupreme court where the Chief Juſtcier 
preſided. This right of appeal brought back to that 
powerful magiſtrate the final determination of almoſt 
all cauſes of conſequence, and occaſioned not only a 
great delay of juſtice, but a conſiderable increaſe of 
expence to the parties. So great an influx of bufinels 
to the ſupreme court, neither affording them leiſure to 
hear nor opportunity to diſpatch the cauſes referred to 
Origin of them with expedition and punctuality, ſoon occaſioned 
court of Com- a loud cry for the eſtabliſhment of another juriſdiction, 
man Fiz; for the ſole inveſtigation of ii diſputes. And as by 
this time the extravagant powers aſſumed by the C 
Fufticiar had kindled a jealouſy in the crown, and ſome- 
times filled the nation with juſt alarms for its privileges, 
a diminution of his authority was in the contemplation 


both of the king and the people. 


owing to the From the firſt appointment of this officer by the Con- 


multiplicity of hi ithſtandi F his juriſ- 
— an queror, his power, notwithſtanding parts of his] 
_ diction had been diverted into other channels, had 


yet, from various circumſtances, been continually in. 


creaſing. But Mr. Madox thinks, that this increaſe of 


authority was rather owing to the perſonal dignity aud 
conſequence 
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conſequence of thoſe who had been ſucceſſively ap- 

inted to the office, than to the extent of the juriſ- 
diction allotted to it. In this, perhaps, he is not 
miſtaken; for we find it to have been generally held by 
ſome great prelate, or powerful baron. And it appears 
that all the great offices of the Aula Regis were uſually 
filed with the firſt perſonages in the kingdom ; it being 
obſerved by our ancient writers, © that the ſplendour of 
« the king's court appeared much in the greatneſs of 
« his miniſters ; but that ſome were ſo great in them- 
« ſelyes, that they diminiſhed the grandeur of their 
« maſter, and, by attracting the eyes of the multitude, 
« made the king often entertain wiſhes to diminiſh that 
« luſtre, which ſo much exceeded his own.” The ſre- 
quent attempts of our princes to leſſen the power and 
authority of the magnates regni, are very conſpicuous in 
the ſubdiviſion of the great fefr, which on eſcheats and 
forfeitures had been made; but which practice was ſoon 
put a ſtop to by the ſtatute de donis ®; however, not be- 
tore ſome of them had received great checks in acquir- 
ing and perpetuating in their own families their exten- 
live poſſeſſions. 


The diminution of the juriſdiction and authority of 
the Chief Fuſticiar, the object of our preſent attention, 
muſt certainly have been an eſſential part of the policy 
of the deſcendants of Henry the Second. But perhaps 
it was owing more to the aſſumed conſequence and 
importance of the Chief Fufticiar himſelf, than to any 
thing elſe, that this great office received the moſt 
rere and fatal blow to its authority—I mean by 
the erection of the court of Common Pleas, which 
ſeems to have been firſt ſeparated from the Aula 
Regis in the time of Richard the Firſt, though it was 
not confirmed and made ſtationary at Weftminfler till 
the ſeventeenth year of king John. In this opinion I 
lollow Mr. Madox, although it muſt be acknowledged, 
tat he differs from the authority of moſt writers on 
this ſubje ct, and amongſt others of lord Coke, who in 
ate Lyttleton, 716. and in the preface of his eighth re- 


port, ſeems inclined to believe that the Common Pleas 
#48 not only a diſtinct court at the time of magna charta, 


t that there was a court of ſuch peculiar and ſeparate 


* W:fiminſter the ſecond, 13 Edw. 1. 
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jnriſdiction even before the Conqueſt. Lord Cale x; 2 


wyer, no doubt, merits our greateſt reverence ; but 
Madox, as an antiquary, is certainly deſerying of our 
attention, and particularly in a matter of this fort, in 
which we cannot but ſuppoſe his reſearches to have been 
higher than thoſe of his lordſhip. According to the 
antiquary, then, for ſome time after the Conqueſt, there 
was (as I have ſaid before) but one great and ſupreme 
court, called the Aula Regis, exercifing a juriſdiction 


over civil and criminal matters, from whic gradually 
ſprung the courts of Exchequer and Common Pleas; and 
as the former became altogether independent, ſo the 


Its eftabliſh- 
ment greatly 
owing to the 
cabals of the 
Juſticiar and 
great officers of 
Nate. 


the vicero 


latter became wholly diſtin from it. He thinks too, 
that the ſeparation of the Common Pleas took place in 
the reign of Richard the Firſt, though it was not (as 
he * ſays) firmly eſtabliſhed till that of Henry the Third, 
In this opinion the antiquary ſeems to be confirmed by 
ſome remarkable paſſages in the hiſtory of that reign, 
in which he lays the foundation of the Common Pleas, 
one of which in particular I ſhall advert to. 


Amongſt the various ſchemes put in practice by 
Richard the Firſt, to obtain money to ſupport his project: 
againſt the infidels, he forgot the policy which it wat 
clearly his intereſt to purſue ; and while he was intent 
only on that one object, neglected altogether the rights 
of his crown, and the welfare of his people. For we 
are informed, that he put up all the higheſt offices and 
titles to ſale ; and, amongſt the reſt, ſold that of Ch 
Juſticiary to Hugh de Puzas, biſhop of Durham, for 
one thouſand marks; which prelate was alſo rich enough 
to buy the earldom of Northumberland. When Richard 
afterwards ſet out on the knight-errantry of a Croiſade, 
he entruſted the guardianſhip of the realm to this Hug 
de Puzas, jointly with his favourite Hugh de 22 
who held the biſhopric of Ely, the office of chan- 
cellor, and who was alſo the Pope's legate. Whether 
Puzas conceived, as he had bought the office of Chief 
Juſticiar, it was an infringement on the rights of his 


of the kingdom; or whether it wi 
owing to the jealouſy or ambition of Longchamp, it u 
certain, that the inſtant the King was gone on his pro 


. purchaſe to whip another in commiſſion with himſelf in 
i 


* Jide Madex, Excheq. on the diviſion of the courts. 
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jekt, theſe joint guardians, from their quarrels, threw 
the whole kingdom into a flame. In their contentions 
Longchamp got the better of Puzas, and not only com- 
pelled him to reſign all his offices, but uſurped that of 

uficiar himſelf, and ſent Puzas to priſon. Richard's 
time was ſo much taken up with the Saracens while 
abroad in the Holy Land, that, notwithſtanding theſe 
commotions reached his ears, he took no ſtep to deprive 
Lngchamp of the authority he had uſurped ; but ſuf- 
ſered him to continue for ſome time in the full enjoy- 
ment of his offices: till at laſt his inſolence and op- 
preſſions rouſed up the barons, who, under prince Fohn, 
met at Reading, and not only ſtript him of his uſurp- 
ations, but compelled him to fly ; and gave the office 
of Chief Juſticiar to the archbiſhop of Rouen. 


If then we conſider the ſeveral great offices veſted at 
one and the ſame time in Puzas and Longchamp, the 
kingly authority which they poſſeſſed, and the deep 
ſchemes of ambition in which by their rivalſhip they 
were engaged, we cannot think that either. of them 
when in poſſeſſion of the office of ys 4 Fuſticiary wiſhed 
for the Aula Regis to hold a long ſeſſion ; or . they 
had any great inclination, or much leiſure, for the hear- 
ing and inveſtigation of private matters referred to them. 
To their cabals and ambition then, more than to any 
thing elſe, we may look for the firſt ſeparation of the 


Common Pleas from the Aula Regis; as in all probability, 3, — 
to fare their own trouble and time, they be Flt the their civil jutiſ- 


cognizance of civil concerns to others of the Juſtic ars, 
who, for the better hearing thereof, and that t 7 might 
not protract the ſeſſion of the Aula Regis, left 

Bench agd retired into ſome convenient apartment to 
hear thoſe pleas, which being merely civil, and more 
technically intricate, required a more private diſcuſſion. 
Nor did the Chi ciars think were parting 
with their authority for ever, by ſuch temporary dele- 
gazions of it; as they reſerved to themſelves the power 
af reſuming it whenever they choſe, and an appellate 
nriſdiction to rectify any erroneous proceedings in the 


cauſes referred to their ubſtitutes. But the nation hav- The conven. 
ngonce experienced the benefits ariſing from this newly- ence ot which 
conſtituted juriſdiQtion, loudly called for its permanent „ ſelt; 


<tabliſhment ; and the Barons dreading the reſumption 
of the power of the Chief Fufticiar in its full latitude, 
Vol. II. Rr 


and 


e High from the Aula 
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and glad to ſee it once diminiſhed, joined in the voice 
and insſted of the Commons. Accordingly, in the ſucceeding 
„ 1 „ reign of king John, when he, to quell the inſutrectionz 
of the great feudatories, conſented to the two ſamous 
charters of Engliſh liberties, magna charta, and carta d. 
ferefia, the barons took care to provide, amongſt other 
things r calculated for the relief and protection 


This court was of the ſubject, that this court for the inveſtigation of 


— the ciui / concerns of the people ſhould be fully eftz. 
Charta, bliſhed. With this article that unfortunate prince did 


not long heſitate to comply, having himſelf experienced 

many inconveniences in the earlier part of his liſe from 

the ſupereminent authority exerciſed by the Chief Ju- 

ticiars, whoſe tyranny had extended itſclf, as well orer 

the prerogatives of the king as the rights of the people: 

and ſo much fo, that he himſelf had once formed à de- 

ſign to aboliſh the office, but which unfortunately proved 

abortive, from the great aſcendency which that magi- 

ſtrate had gained in the country. The barons therefore 

from their diſlike of the office, under the pretence of 

relieving the people from the inconveniences of follow. 

ing the Aula Regis from place to place to have their 

and rendered cauſes determined, made it an article in the great charter, 
immoveable, that © Communia placita now ſequantur curiam fran, 
« fed in aligus loco certo teneantur.” This article effecl- 

ually eſtabliſhed and confirmed the Commen Pleas ; and 

the loco certo, where theſe pleas were to be heard and 

at Weſtminſter. determined, was fixed to be in a receſs of the Gren 
Hall of the Palace at Wefminfer, built in the time of 

king Rufizs, where the ſovereign uſually reſided. The 

. Common Pleas has ® moſtly ſince that time remained in 

the ſame place, while the court of the Chief Jute 1 

England, which afterwards ſprung from the old root of 

the Aula Regis, continues ambulatory with the fovereign. 


CulledatfoCom. By the eſtabliſhment of the court of Common Plaus 
on Bench, Common Bench, as it was ſtyled to diſtinguiſh it from the 
why. . . High Bench, whereon the Chief Fufticiar fat as repre 
- fentative of the ſovereign, this magiſtrate was intireh 

ſtript of another conſidetable branch of his juriſdiction 


SECS Ceo. Ko... 


a« 11 * 


JAL. 
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* I fay , contrary to the opinion of many, who affirm d 
r 2 Ede. „en 
appears, that the Commen Ren had been removed ; and that fun 

provides, that it ſhall not hereaſter be removed without warning 8 
- the ſuitors, 1 


72 er 


- 
2 


* 
* 


APPENDIX (A). 


and his power was ſo much curbed by other articles in 
the Great Charter, ratified and confirmed by king Henry 
the Third, that we behold this mighty officer gradually 
on the wane, during the long and troubleſome reign of 
that king : towards the end of which there appears to 
have been no ſuch magiſtrate; for the laſt Chief Fuſficiar 
we read of in hiſtory, and it is even doubted whether 
he was Chief Juſticiar or not, was Hubert du Burgh. 
The court too, in which this magiſtrate uſed to preſide, 
ſeems by this time to have loſt its name of the Aula 


: 611 
Great abridg- 
ment of ſuſtici- 
ar's power, 


Office aboliſhed. 


AulaRegia, now 
called thcKing's 


Regis, r whether it aſſumed the name of the e. 


King's Bench or not, till the ſucceeding reign of Edward 
the Firſt, does not appear. For Bran, who wrote 
towards the cloſe of the reign of Henry the Third, and 
was Chief Fuftice, ſpeaking of the remaining juriſdiction 
in it, ſays, ( Habet Rex plures curias in quibus diverſe 
« aftiones terminantur, & illarum curiam habet unam pro- 
« priam, SICUT Aulam Regiam, & Fufticiarics capitales, 
« qui proprias cauſas Regis terminant, & aliorum omnium 
« ter querelam, vel per privilegium, ſeu libertatem.” And 
afterwards, ſpeaking of the Judges, he ſays, „ Hem 
« Tufticiartorum quidam ſunt capitales, generales, per- 
« petui, & majores a latere Regis reſidentes, qui omnium 
« alierum corrigere tenentur injurias & error er. 


Befides the eſtabliſhment of the Common Pleas, the 
Aula Regis, during the reign of Henry the Third, had 
received other conſiderable ſhocks, particularly that of 
the chancellor's withdrawing from it, and exerciſing his 
judicial authority alone in a ſeparate ent. But 
the preciſe time of the chan s ſeceſſion is not 
well aſcertained, though there 1s great reaſon to think ir 
took place in the courſe of that reign ; and that it was 
owing to the inteſtine commotions and diſputes which 
happened, not only between the king and the barons, 
but detween the Me Regni themſelves Was- aſ- 
ſembled , which wholl ted chan- 
1 i e of his 
alice in the Great Hall of the Palace, where the ſo- 
rereign for the moſt part reſided. 


intereſts that iled between the 
convened together, 
s Bench originally was 

had 


Originally only 
a cnminal court, 
and court of ap- 


Before this the 
chancellor had 
ſeceded from the 
Aula Regis. 
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had ton called for theit ſepatation. In the reign of 
King 705. they had for a while been diſunite !; for the 4 
firſt traces Which remain of theit ſeparation, in the con- jus 
ſtitution of parliaments, ate found in the great charter cri 
obtained in his reign; though omitted in that of his het 
fon Henry the Third, iti whoſe troubleſome reign they to 
Improvements again claſhed with each other. The continual angers the 
in ourlegal po- tO Which the king and people were expoſed from the int 
ity, made by factions and contentions of theſe great ſeudatories when 
Edw. x. * * 2 gg 1 5 60 
— aſſembled, and it not being well ſettled what diſtin all 
powers the aſſembly of the great or leſſer batons ſhould ſey 
everally exerciſe, of where the extenſive authori 291 
veſted in the Aula Regis ſhould teſide, ſeem firſt to have tha 
ſuggeſted to young Edward, who had ſubdued the po- fer 
tent barons, the great idea of bur jutidical conſtitution ; ciſe 
which he afterwards, upon his _— to the crown, the 
with ſo much cfedit to himſelf, and happineſs to his per 
Jubjects, firmly eſtabliſhed. This prince has been ſtyled pre 
our Engliſh fo dinion for in his time the law came to all 
ſo ſudden a perfection, that Sir Matthew Hale does not wh 
ſcruple to affirm, that more was done in the firſt thit- per 
teen years of his reign to ſettle and eſtabliſh the diſtri- this 
|  butive juſtice of the kingdom, than in all the ages ſuc; 
ſince that time put together . the 
Supreme cout King Edward eltablifhment of the conſtitution con- Kin 
of Parliament. fiſted, inſtead of one court of wniverſal juriſcdiction poſ- cou 
ſeſling a legiſlative as well as a judicial authority, and of h 
exeftiling a fupefintendent control over ſubordinate the 
juriſdictions, of one 1 — court called the Parlia- alw 
ment, compoſed of dvereign himſelf, the tenants 
— baromum, and the tepreſentatives of other inferior a; 
enants holding in capite of the crown; and after the a8 ar 
| twentieth + year of his reign of the tepreſentatives of ya 
| * 712: a ſummafy of the made by this prince, 4 Blatf. — 
C $2 5-6-7. and Hale"; . Law. Macit, 
+ 1 have , according to Mr. Hume, the zoth year of his-reign, Gan. 
12th Jan. 126g, as the true epoch of the eſtabliſhment of the Houſe of conn 
ne? ach 12 thaurh there art ſtill extant, crits from the 45th priſes 
of Henry the Third, to ſummen ay Well knights, citizens, and durgeſſe; courts 
to Parliament, yet this was but owing to the ſedition of the Earl of erty. 
Leiceſter. But when #drward the Firſt had got the better of him at the And, 
miſe of Leuel, the burgeiſſes were never ſammoned from that time till the laws 
Z 260th of Eduard the Firſtz om which period, with a few interruptions, termj 
| the conſtitution of the Houſe of Commons appears to be regular, though the lui 
| diviſion, as we find it at this day, did not take place till ſome ume after- Blacij 


. Vide Mr. Hume, 2 vol. 210. aud u Rym. fel. $02. 
the 
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ol his name, this magiſtrate loſt his pre-eminence over 
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the cities and burghs. In this court was yeſted the ſole Appellant jurif- 
right of legiſlation, and the exerciſe of ap appellate __ 
juriſdiction in the dernier reſart over all cauſes civil and 
criminal, unleſs of eccleſiaſtical cognizance, which had 

before been given to the biſhops; but which was only 

to aſſemble When ſummoned by writ. The reſidue of Other altera- 
the juriſdiion of the old Aulg Regis he branched out — =» 
into different courts “, which were called the ſuperior Aula Regis. 
aurts of common law, and the king's courts for maritime 
and military concerus, He defined the limits of their 
ſeveral juriſdictions, ſo as not to interfere one with 
mother. To each of them he aſſigned juſtices ;z and in 
that aſſignation ſeems to have had a particular re- 
ference to the peculiar provinces of jucilficdion exer- 
ciſed by the great ofhcers reſpectively who compoſed 
the Aula Regis, And he reſerved to one of theſe ſu- 2... 
perior courts (that _ court in which he himſelf gench. © 
preſided, and theace ſtyled the court of King's Bench ), 

all ſuch power as was not parcelled out to the reſt, and 

which according to ancient cuſtom was to follow his 

perſon in his royal progreſſes through the kingdom. In Office of Juſti- 
this court ſate, 2s repreſentative of the ſovereign, the © —_— 
ſucceſſor of the Chi Juſticiar „but inyeſted only with Tuſtice of — 
the tatters of his authority, whoſe title was now changed Hind; his power. 
to that of Chief Juſtice of England, conſtituted by the 
King's vorit: While the other judges of the ſuperior 
courts were all appointed by patent. With the change 
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the chancellor of England, which the Chief Juficior had 
aways retained. 


> 
- 


Lord Hale, in his Analyſis, has accurately divided courts into ſuch 
asare of record, and not of record The former he ſubdivides into 
lupreme, ſuperior, and inferior. The ſupreme is the high court of Par- 
, he ſuperior he again ſubdivides into thoſe that are more 
principal, as the Lords* Hoxſe of parliament, the Cy ncery, King's Bench, 
C Pleas, Exchequer, the courts of the juſſices itinerant, communia 
Macita & ad placita 7 an The leſs principal, he ſays, are the courts of 
Gan. Aeli very, yer, Terminer, Aas, Nifi-Prius, and Palatinats, courts of 
commiſſion 75, and counts of jafices of the peace. While he com- 
Miſes, under the term of inferior courts of record, corporation courts, 
aurts-lect, ſheriffs torn, c. And courts not of record, he ſays, are 

-baron, ceunty-courts, bundred courts, admiralty and ecclefiaffical courts. 
And all theſe (he continues) are bounded and circumfcribed by certain 
laws and ſtated rules, with which all their judicial proceedings and de- 
teraunations muſt ſquare. Hide Lord Hale's Analyſis, which, though 
kitle read at this day, on account of the excellent Aua of Sir lian 
Blackflene, ſtill highly merits the attention of the Rtudent, 
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Chancellor, his To the chancellor, on this diviſion of the courts, was 


jur. ſdiction; 


chancellor therefore ſate in a diſtin 


as to iſfuing 
writs; 


as being king's 
chaplain ; 


as reſpecting 
patents; 


as to inqueſts 
of office; 


committed the cuſtody of the great ſeal of England; 
and, as a conſequent thereto, the power of ifſuing all 
the king's original writs, whether directed to the ſu. 
preme, ſuperior, or ſubordinate mn The 

court to hear rea- 
ſons, why certain writs that were not of courſe ſhould 
iſſue, and by his fat alone the clerks were empowered to 
make them out. Theſe writs were called Brevia d- 
Cancellatd, in contradiſtinCtion to the others, which were 
denominated Brevia de Curſu, and iſſued on paying the 
uſual fees for them. To the chancellor alſo, as the 
king's chaplain, appertained the cuſtody of his con- 
ſcience, or, in other words, that juriſdiction which muſt 


neceſſarily reſide ſomewhere in every ſtate, which makes 


pretenſion to independent privileges, to redreſs ſuch in- 
juries as the ſubject may ſuffer from the more imme. 
diate and perſonal acts of the ſovereign. When the 
king therefore had granted any property or privilege to 
a ſubjeft by patent (which was and ſti remains the 
only method of tranſmitting any property or conferring 
any privilege by the crown), as the ſame paſſed under 
the great ſeal in the chancellor's cuſtody, this officer 


had, when the grant was either prejudicial, improper, 


or forfeited, a right to hold plea thereof by a writ of 
ſeire facias returnable before himſelf ; and if upon the 
hearing it was found proper to be repealed, to give 
judgment“, © quod predictæ litere patentes Domini Regis 
« revocentur, adnullentur, & vacuæ & invalide pro null 
cc penitus habeantur & teneantur, ac etiam quod irrotulo · 
&« mentum eorundem cancelletur, caſſetur, & adnihiletur.” 


When the ſovereign alſo, upon any inquiry made by 
his officer, ſheriff, coroner, or eſcheator, virtute officit, 
or by writ ſent for that purpoſe, or by commiſſioners 
ſpecially appointed, became entitled to lands or tene- 
ments, or goods. and chattels, to the chancellor's juriſ- 
diction were aſſigned (when the record thereof was 
tranſmitted) all ſuch pleas as might ariſe thereon upon 
any claim of a ſubje& : it/being an unqueſtionable pri- 
vilege from the earlieſt times, for any one to come m 
and traverſe or deny the ſovereign's title. This power 
of traverſing inqueſts of office, as they are called in our 


* 4 Inflit. 88. Bro. &i. Fa. pl. 69. pl. 185. | 
| aw 
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luv books, in caſes where a party is aggrieved, has 
ſince been farther extended by ſeveral ſtatutes made in 
the reigns of Eduard the Third and Eaward the Sixth, 
by which the .remedy is become univerſal in caſes 


hora the ſubject before was driven to his petition of 


right, 


To the chancellor alſo, by the illuſtrious Edward, as to petitions 


was given a new juriſdiction to redreſs further injuries of right. 

affecting the ſubject from the inadvertence or miſcon- | 

duct of the ſovereign ;- this was by the invention of 

that univerſal remedy for ſuch matters, called the peri- 

tian of right *. Before this time, the ſubje& had but 

two remedies againſt the crown, the one the traverſe of 

15 already mentioned, the other a monſlrant de droit. Rfonſtrans de 
is letter was the proper remedy in caſes where the droit; its de- 

ſubjeQ's title appeared by record to be of as high a na- —_ 

ture as the king's. But as there were injuries by which 

the ſubject might be affected from the mere act of the 

crown, and where his title might not appear of as high 

authority as the king's, or where he could not come in 

and traverſe the record, this prince, in the plenitude of 

his juſtice, introduced the petition de droit. This was Petition de 

the proper remedy therefore, when the king was in full droit; 

poſſeſſion of the hereditaments or chattels, and the one 

could ſuggeſt 2 right to the ſame, at once controverting 

the king's, and grounded on facts alleged in the petition | 


* 


itſelf, The proceſs adapted to the purſuit of this re- how proceeded 


medy was as follows: on preſenting the petition to the on. 
king, it was indorſed by him, /oit droit fait al pattie, 
and delivered to his chancellor, who iſſued a commiſ- 
fion from the office of the Petty Bag, to inquire into 
the truth of the allegations. unleſs that trouble was 
ſaved by the confeſſion of the king's own attorney. If 
the commiſſion went, and the title was found by the 
inqueſt of the king+, a ſecond commiſſion might iſſue, 
and even a third, to give the petitioner an opportunity 
to eſtabliſn his claim. But if title was found to be in 
the ſubject g, there iſſued another writ before he could 
interplead with his ſovereign, to inquire alſo into the 
king'ss And the reaſon of it was, that if a verdict on 
trial was given for the party, the king was concluded 


* Pide 33 Ede 3, fol. 3. quoted in Bro. Prereg. de Rei, pl. a. 
t ba} Proge. 53. =, K 1 _ 
Rr 4 for 


* — 7 - 
2 8 _ - l p- 
d — d =» — Tz ” 
- * — 
1 * — » — 
. 
— — — by 4 


CE A 
2-7 = — 


26 
7-0-2 
"> 
— 


” ">. - 
> 1 53 BEIT 
i 1 a 2» p a 9 4 
7% * — 
4. 9 1 » © —_—_ = a wu 4 6 + SR 2 * - - 5 . 
* N . 4 - — — - — — * by 1 7 
"<P * TIP oro — — — — 5 2 * as — : 3 a A - 
7 | . - A = * e = » — — 
* 4 = T - xy 
f N 
ey ks. —— & + © 5 833 = <4 
| _——— . 
n = 2 ne. 2 22 "I > 
— + * — 2 F = "# 00 2 


* 
\ 4 ” 
Wm — 


* 
_ 


E — ot = , 
vg — wy > 1 RAY N . 


— 
- 


. - 
„ 
= 


12 


47 
to os 


TEES ERIE Ade LC os 
— — — - 4 6 = * 4 


IJ 
= V3 


* 
— 


ih a of " 
EE as 3 


= 
* 


== 


3 
* 


— 


- - -- 
* 1 LE 
—" * 


: + * = * * 
—_ yo. — of * 

Rn h Y 1 rn, 
2 2 2 — w 1 — d 
— n >  — A. 
= — 2 = i 

2 


4 - — + l 6” wi 
= „ . E 
2 1 7 n 7 
— Gehl N 
—_— — —  — 
\ n C —— 


— 
I 


hd 
*  ” 
» 4 oa as 
o 44 — — 
3 4 _ 


APPENDIX (a). 


for ever—The judgment being, quod manus Domin; 
Regis amoveantur & poſſeſſio 1 petenti, ſalvo jure 
Domini Regis* : which laſt clauſe is always added to 
judgments againſt the king, to whom no /aches is ever 
imputed, and whoſe right (till ſome late ſtatutes +) was 
never defeated by any length or limitation of time. 


— The chancellor had alſo juriſdiction given him over 


officers of his 1] civil matters (except pleas of land), wherein any of. 

own court; ficer of his own Court was immediately concerned, and 

alſo of recognizances taken before him. But if any fact 

but could not was diſputed either on the ſcire facias, traverſe of office, 

——— of or the like, and iſſue was joined thereon, the chancellor 

: was not permitted to try it: for as he had the power 

of iſſuing writs, he was prohibited from trying matters 

of fact, leſt he ſhould become as powerful as the fi- 

ciar had been before; and, if he had been ſuffered to 

try facts, he could eaſily have overturned the whole 

juridical ſyſtem eſtabliſhed by King Edward the Firſt, 

and the common law itſelf, by making out new writs 

_ returnable before himſelf, and giving unprecedented 

When tried. judgments thereon. Therefore in no caſe, when fats 

were controverted in Chancery, was the chancellor per- 

mitted to try them, but was obliged to deliver the record 

propria manu, into the court of King's Bench, from 

whence ifſued proceſs to the ſheriff to impannel a jury, 

whoſe verdi& when taken was indorſed on the record, 
and returned to the chancellor. 


A juriſdiction over theſe ſeveral matters ſeems to 
have been all that was originally aſſi to the chan- 
celior by our Enghſb Fuftiman ; though at this 
day it may appear to have been à very confined one, 
yet when we turn our eyes to the fituation of things in 
thoſe days, and recolleCt that this officer was uſually a 
biſhop, and firft miniſter of the country, we cannot 
think his forenfick avocation as chancellor afforded 
ſatkcient em ——— hours which were not 
taken up wi labours of the ſtateſman, or devoted 


Chancellor's The occurrence of circumſtances fince the days of 
power increaſed. Edtuard the Firſt, has given this court that great influx 


® 2 Inflit. 695. Finch. L 460, TA ac. 1. c. 2. 9 Ce. 3 c. 16. : 
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of buſineſs, and acceſſion of power, which it enjoys now 


the court of Exchequer drew into it, and {till retains. But 
the peculiar juriſdiction by Eng/;/þ bill for matters of 
equity, exerciſed by the chancellor, ſeems to have ariſen 


by Engliſh bill, ſimilar to that ſort of juriſdiction which 


617 


in the following manner. In the Roman law there was Proceeding by 
ſuch a thing as an u/ufructuary poſſeſſion, as diſtinguiſh- Engliſh bill, 


ed from the thing itſelf z and when the 2 
nis pandects were diſcovered by the monks at Amal ji, 
they were ſtudied with great avidity by the Romy/b 
dergy, from which they derived the notion of , and 
introduced them into this country. For when by the 
ſatutes of mortmain they were prohibited from pur- 
chaſing lands in their own names, or from getting poſ- 
ſelon thereof by a feigned recovery of them in a real 
ion. or by their own inventions, they introduced the 
cuſtom of having the lands conyeyed to their uſe. 
Theſe conveyances being regarded in thoſe days as a 
matter of conſcience in the feoffee to uſes, Fohn de 
Waltham, who was chancellor to Richard the Second, 
by a ſtrange interpretation of the ſtatute of * Wefmin- 


fer the ſecond, deviſed the writ of ſubpena, and made Of the ſub- 
t returnable before himſelf, to make the feoffee to uſes Pn, 


xcountable to his ceſluique uſe. From this ſcheme 
the clergy derived great advantages for a while, till 
iterwards the ſtatute 15th of Richard the Second, 
thap. 5. declared ſuch taking to w/er to be within the 
compaſs and purview of the ſtatutes of mortmain, and 
ach feoffments were amortized accordingly. But this 
proceſs of /ubporna returnable in Chancery, having been 
ce introduced, it was afterwards extended to a variety 
of other caſes in that court, and is now become univer- 
fl. In an ancient treatiſe intitled Diverſit> des Courts, 
wich Sir William Blackflene thinks was written in the 
nteenth century, there is a catalogue of all matters 


then cognizable by the ſulpœna. 


/ 
/ 


e proceſs of ſub- which ſoon 


pena alſo ſoon found its way into the court of Exche- ſound its way 


rr, and came to be uſed there on the equaty Gde of it, 
8 the fundamental and operative proceſs to bring the 
panties into court; and from the ſame root have ſprung 
mam baſtard flips of equitable juriſdiction in the counties 
Nlatine, and other royal franchiſes in different parts of 
by Having ſaid thus much of the juriſdic- 
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tion of the court of Chancery, and of thoſe matters 
which were aſſigned to the chancellor on the diviſion 
and eſtabliſhment of the courts by our Edward the Firſt — 
I ſhall next proceed to ſhew what ſort of juriſdiQtion 


he permitted the Chief Fuftice of England to retain and = 
exerciſe in the court of King's Bench. = - 
no 


Powerand ju- To the King's Bench, on the diſtribution of the power nf 


3 of the Aula Regis, was allotted a twofold juriſdiction; * 
by Edw. 2. — the one over all pleas of the crown not relating to the p 
| revenue, the other over ſuch matters between ſubject = 
and ſubject as ſavoured of a criminal nature. Of cri. Wl 
minal matters or pleas of the crown it retained a ſu- n — 
preme original juriſdiction, and was termed the cf mit 
morum of the people; as, upon hearing of any offence op : 
militating againſt the firſt principles of juſtice o Wl 
morality, it was empowered to inflit a proper puniſh. we” 
ment for it, and for that purpoſe might iſſue proceſs re- * 
turnable before itſelf. — 
Pleas of the The criminal matters therefore of which it had cogni- + 
22 zance were of all kinds; but they were divided into — 
crimes and miſdemeanors, properly ſo called, and into "aw 
pleas relating to franchiſes and liberties. As to crimes "cond 
and miſdemeanors, it had a juriſdiction aſſigned it WF th 
over every ſpecies thereof, from high treaſon down to Wl  - 
nd Lien the moſt trivial treſpaſs; and it had alſo a 22 2 
courts of cri= power given it over all courts of criminal juriſdiction f 
1 huriſtic- then being, or that might be eſtabliſhed. Over ſuch 8 
as proceeded according to the common law, by uri ume e 
errer, or certigrari; and over ſuch as proceeded in . adio 
fummary way, or in a courſe different from the com. mints 
mon law, by certiorari only, unleſs ſpecially probibiel A - | | 


by the ſtatute eſtabliſhing ſuch ſummary or extraot- 
dinary juriſdiction. If a matter came into this coun . , h 
certierari before trial, the King's Bench might ſummif dal 
a jury, and try it at bar; and ſince the ſtatute of Vfg. 5 rroſe 
Jo mier the ſecond, may award a nifi prius to try it in tht 
Extent thereof. country, with the conſent of the king's own attorne}- 
this court retained ſo much of the criminal juni 
ion exerciſed by the Aula Regis, that, upon its te- 
moral with the ſovereign, it ip/o faclo ſuſpended, if u 
— put an end to, criminal proceedings before 
J 


r all > 
any other tribunal. 
2 


1 0 


Wit 
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With reſpect to matters relating to franchiſes and Ufurpations or 
liberties, if any ſubject or body politic had uſurped any — 
fanchiſe or privilege, this court iſſued the 2vrit of quo by quo war- 
warranto, or received an information thereon filed ex 19993 
fei by the proper officer of the crown, or filed ſuch 
information on their own authority upon facts diſcloſed 
in the affidavits of private perſons, provided there ap- 
peared ſufficient ground for their extraordinary inter- 
poſition. If the uſurpation upon the trial was found 
unlawful, the party was ouſted, and the franchiſe, if | 
capable of ſeizure, ſeized into the king's hands. Alſo or neglect of 
in caſes where otherwiſe juſtice was obſtrued, or the charters, 4c. 
king's charter neglected, in the reign of Edward the 
Firſt, was eſtabliſhed a remedy, at this day frequently 
in uſe, called a mandamus. This writ was framed to by mandamus. 
command and compel inferior courts, corporations, and 
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magiſtrates, to do that juſtice which in duty they were 

bound to perform. A mandamus is a writ of right, as . 
ſome have imagined, founded on magna charta, though : 41 

no inſtance has been traced of its having iſſued earlier 4487 
than the reign of Edward the Firſt ; but the court is Nature thereed. 4M 
bound to grant it, if applied for, without impoſing any +174 
terms on him who demands it. Alſo when inferior Or exceſs of ju. 5893 
courts exceed the juriſdiction aſſigned them, this court ideen, "23h 
had the power given it of iſſuing the writ of prohibition by prohibitionz 1 
to ſtop any further proceedings, as being then coram non 2 7 = 
julice, And if any ſubject was illegally confined, he or illegal im. F 2 
vas entitled to the prerogative writ of habeas corpus, Priſonments, by "IN 4 
ſuing by the common law out of this court in term- 83 1 
time, or grantable by one of the judges thereof in the 3 


cation. All which ſeem to have been the principal 
points of the criminal juriſdiction of this ſuperior court, 
i alotted to it by king Edward the Firſt. 


As to the civil branch of its juriſdiction, that ori- Civil branch of 
pally was very narrow indeed, though at this day it juriſdiction,, 
ingroſſes moſt of its attention. For as a court of 
pnmary juriſdiction, it had only cognizance of injuries 

to have been committed ith force, or in which 
the defendant was charged with falſity or deceit; In- confined to of- 
juries committed with force were all treſpaſſes vi et ——— 
umu, and others of the ſame nature, as cement, re- 
Mevin, reſcour, pownd-breach, and forcible entry. And thoſe 
"herein the defendant was charged with falfiry or de- 
ent, were remedied by writs of conſpiracy, deceit, _ 
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the like ; for in all theſe enſes the defendant was lable 
to pay @ fine to the Crown, as well as damages to the 
party complaining, In what manner the court 9 
King's Bench obtained cognizance of the various cj 
actions it now holds plea of, will be ſeen in the ne 
It was a court note; but it muſt be remembered, that this court wi; 
ot appeal. allo conſtituted a court of appeal from the Commen Pla, 
and other inferior courts in the kingdom; and that ; 
writ of error allo lay in it till the 22d & 23d of Georg 
the Third from the King's Bench in Ireland, and it al 
lies in thoſe caſes where the chancellor proceeds ac 
cording to the courſe of the common law, as 
petition de droit, monſtrans de droit, traverſe of office, ſin 
facias to repeal letters-patent, or on recognizancer, and 


ron t0.307 Part the ſuperior court of the Lord Paramount, all per- 
minions. gative proceſs whatever ifſues to any place which hay 
been, or may hereafter become, 2 part of the dominions 
of the Crown; and therefore when King Edward, by 
the conqueſt of M oles, had added that country to hi 


dominions, the King's Bench had juriſdiction in Malu. 


When that king had alſo eſtabliſhed his claim as Li W: 
Paramount over the king of Scot/and, the court of Lu en 
Bench actually ſate at Roxhurgh there, and afterwards ud al 
ſummoned the Ci king and his vaſſals to appear u Te 
We/iminfler. So at this day it has a juriſdiction oer ben to 
the = of Man, the Norman iſles, and the plantation, ii d all 
by its prerogative writs z but with Scotland, Ireland I kv, wü 
the private dominions of the ſovereign, as Flava, i pho 
| 
| bas nothing to do“. 5 wer 
Common Pleas, The court of Commen Plass, which bad been per- By Curt 0 
its power and fected and eſtabliſhed by magne charta at Wofminfr, i carte, 
juriſdiction vas next in authority to the King's Bench; and 3s it olence 
was exected ſolely for the inveſtigation of the civil con. LA col 
cerns of the people, has very emphatically been (tyles wo 
by Sir Edward Cale, The Lack and Key of the Common "et, 
Law, By King Edward's plan in this court, all cafe, ſoner 
whatever, amounting to forty fillings and upwards, of b of the 
civil nature between ſkbject and ſubject, were intendel f, n 0 
over all civil to be decided, For here not only all real actions, uni „eas 
offences, where the king himſeif was a party, who might ſue in a cellox 
of his courts, but alſo all perſonal and mixt actions wel 4 
See 


„ Vide Burr. 4 pt. 350. 10 
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o be proſecuted ; though in ſome perſonal and mixt 
ons the King's Bench had a concurrent juriſdiction 
ſigned it, as in rreſpaſ vi et armis, replevin, ejectment, 
md the like : cheſe favouring of a criminal nature, and 
u which the defendant was formerly liable to pay a fine 
to the king. The Common Pleas had alſo a juriſdiction 
given it over cauſes originally commenced in inferior 
courts, and at the inſtance of one of the parties, ſome- 
times upon ſhewing cauſe to the court, at others with- 
cut ſhewing any cauſe at all, was empowered to award 
proceſs, as the writ of pore, recordari facias laguelam, ac- 
das ad curiam, and falſe judgment, to remove the pro- 
cedings. But it ſeems that it had not the power to in- 
ſelligate errors in a judgment of a court of record, 
though ſome lawyers of eminence have ſuppoſed that 
juridiQtion belongs to it. This court too, as being one 
of the king's ſuperior courts, was authorized, upon a 
ſuggeſtion made in term-time, that an inferior court, 
whether temporal or eccleſiaſtical, was exceeding its 
juriſdition, or holding plea of matter not cognizable 
by them, to award a prohibition, though no original 
plea was therein depending. This right of the Com- 
non Pleas to grant prohibition was ſolemnly diſcuſſed 
nd allowed by all the judges of England * ; and 
Fugban +, Chief Juſtice, acknowledged ſuch juriſdic- 
tion to belong to it, To this court apperrained, as it 
6d alſo to the court of Exchequer, the right at common 
hu, where any ſuitor of it was impriſoned, to grant the 
writ of habeas corpus; and if he was illegally detained, 
t diſcharge him: but if it appeared that he was con- 
fined for a criminal matter, neither this court, nor the 
court of Exchequer, could proceed to inveſtigate the 
charge, but were bound to remand him; or elle, if the 
fence was bailable, to take bail for his due appearance 
0 court of criminal juriſdiction t. And the Habeas 
(put act I, for the better ſecuring the liberty of the 
lwbject, provides, “ That it ſhall be lawful for any pri- 
* ſoner to move and obtain his habeas corpus, as well out 
"of the high court of Chancery or court of Exchequer, 
"25 out of the court of King's Bench or Common 
" Pleas, or either of them; and if the ſaid lord chan- 
*cellor or keeper, or any judge or judges, baron or 


* Mich 
«7 Fac. i. + Vide Yaugh. Rep. 157. 4 Ini. 99. 
Lee Was caſe, 3 Will, 172. 12 Car. 2. C. 2. ſ. 10. 


ol tc barons, 
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or of a mixed 
mature, 


Of removing 
proceedings 
trom inferior 
courts. 


Not a court 
ot error; 


but may award 
protubition ; 


or haheas cor. 
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How divided. 


to fall), the court of Accounts, and the court of Equity in 


Of the court of 
peal eſta- 
bliſhed by Ed. 
Ward 3. in the 


Exchequer- 
chamber. 


Of another 


court of appeal 
eſtabliſhed alſo 
in the Ex- 


chequer- cham - 
ber, 
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te barons, for the time being, of the degree of the cir 
te of any of the courts aforeſaid, in the vacation-time. 
c upon the view of the copy of the warrant of commit. 
ec ment or detainer, or upon oath made that ſuch copy 
& was denied, ſhall deny any writ of habeas corpus by 
ce the ſaid act required to be granted, being moved for 
& as aforeſaid, they ſhall ſeverally forfeit to the priſoner 
cc or party grieved the ſum of five hundred pounds. 


The juriſdiction of the court of Exchequer has been 
already diſcuſſed, as the eſtabliſhment of it took place 
long before the reign of Edward the Firſt, though he 
certainly new-modelled it, when defining and aſcertain. 
ing the juriſdiction of the ſuperior courts on the diviſion 
of the power of the great Aula Regis. In his time we 
find the court, of Exchequer divided into the court of 
Pleas, the court of Receipt (which is the true center 
into which the ſovereign's revenues and profits ought 


the Exchequer-chamber, compoſed of the lord treaſurer, 
chancellor of the Exchequer, and barons. To theſe 
courts King Edward the Third added another, compoſe! 
of all the judges of England, held on account of ſome 


difficulty in a point of law; the juriſdiction of 1 
which ariſes, when the judges of the reſpective courts i Exche, 
of King's Bench and Common Pleas are equally divided WW in cau 
in opinion, or. apprehend great difficulty in a caie. WW Bench, 
Whenever this happens, they are directed by the ſtatue WW parlia 
14 Edw. 3. c. 5. to adjourn the matter into the Es. courts 
chequer-chamber, to have it argued by all the judges of WM mence 
England. Before this ſtatute the record in ſuch cales WW been 
was adjourned and determined in parliament, which vu work. 
attended with great inconvenience z but however the 
ſame ſtatute ordains, that if all the judges in the E- To 
chequer-chamber are equally divided, it ſhall be deter-. diftion 
mined at the next parliament by a prelate, two earth lad di 
and two barons, with the advice of the lord chancellor, of + G 
and treaſurer, and others of the king's council “. © haye 
« (wea 
In the ſame reign a fourt of appeal was alſo inſtitute « yo, 
in the Excheguer- chamber, ſor the examination of eros upon + 
in the Exchequer, by the ſtatute 31 Edward the Thi the co 
c. 12. Before the eſtabliſhment of this court, ert why 


s, See 4 ef. 68. 110. Ge. Lit 72, b and 2 Bulf. 46. | 0 
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„ cee Exchequer had ſometimes been examined before Uſe thereof. 
„ comifioners appointed by the Great Seal, and ſome- 


imes in parliament; the uncertainty of which became 
\ confiderable grievance to the ſubject, and therefore 
parliament was petitioned, ſo early as 22d of Edward 
the Third, that the erroneous judgments in the Ex- 
chequer might be examined in the King's Bench; but 
this petition for ſome reaſons was then diſliked, and 
dere fore not acceded to. But the legiſlature ſoon after- 
wards enacted, That in all cafes touching the king, 
« or other perſons, upon a complaint of error in the 
« Exchequer, the chancellor and treaſurer ſhall cauſe 
« the record to be brought before them, and taking to 
« them the judges and other ſage perſons, ſhall call be- 
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we «fore them the barons of the Exchequer to hear the *, 
of Wi « cauſe of their judgment; and if upon examination 1 [ 
ter «error be found, they ſhall amend the rolls, and ſend tal 
cht them into the Exchequer to have execution,” This A bl if 
„in ſatute however relates only to judgments on the com- * 1 pi 
er, unn law ſide of the Exchequer, ſo that an appeal to this | wt! 15 
eſe e from the equity fide lies immediately to the Houſe of Y 1 v4. 
led Peers. 48 75 
me | 2» 
1 of la the reign of Queen Elizabeth another court of another court Md 
urts Exchequer chamber was eſtabliſhed, for examining errors of appeal eſta- 1 
del in cauſes originally commenced in the court of King's — 1 
ale, Bnch, which, before that time, uſed to be examined in ber by On ws 
tute parſiament. The practice of this, as well as of the other Elizabeth. N 
E. urs for the inveſtigation of errors in cauſes com- e treo 6 
soi menced in the King's Bench and Common Pleas, hath 


ales ood treated of in the 20th Chapter of this 
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E. To the inferior courts King Edward conſigned a juriſ- juriſdiction of 
ctct-nl diftion over all triſling actions, wherein the damage inferior courts 
a lid did not exceed forty ſhillings. For by the ſtatute cenfnedte 


* worth above forty ſhillings.” The conſtruction put Afhdavit there- 
upon this ſtatute was, that it was only in affirmance of ot 

the common law, and the freſpa intended was only 

treſpaſs on the caſe, and that it could not mean treſpaſs 


ut. a7 Elia, e. 8. + 6 Edu. 1. c. 8. 
awith 


elo of + Gloycefter, it was enacted, ' © That none ſhould —— 4 £ 
* hare 1 . before the king's juſtices, unleſs he ſhillings. it N 
© (wears by his faith that the goods taken away were : 1 at 
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- with force ; becauſe no inferior court was empow 
hold plea of treſpaſs vi & armis. On 8 
of the ſtatute of Ghurcefter, the caſe of Lambard and 
Thurflon ® ſeems to have been decided, which was an 
action of treſpaſs, vi & armis, and damages laid to 
twenty ſhillings only: to which declaration the defend. 
ant demurred, and infiſted, that the court of King'; 
Bench had no juriſdiction, the damages alleged being 
under forty ſhillings. But to this objection the court an. 
ſwered, that if treſpaſs vi & armis under forty ſhillings 
did not lie in a ſuperior court, the party had no redreſz 
in ſuch caſes, becauſe the fne+ impoſed in ſuch action 
could not be ſet by an inferior court, meaning a court wt 
of record. | 


The affidavit required by the ſtatute of Glouceſter, pre- 
vious to the commencement of an action in the ſuperior 
courts, © that the matter in diſpute amounted to forty 
« ſhillings,” has long ſince been diſuſed in the King; 
Bench and Common Pleas, though in the latter, as well 
as in the court of Exchequer, it is ſtill a frequent motion 
to diſmiſs the cauſes of ſuch trifling account, as beneath 
the Ggnity of the court. The legiſlature however, willing 
to reſtore to the inferior courts that portion of juril- 
dition originally intended by the common law, and 
confirmed by the ſtatute of Gloucefter, and of which they 
have been deprived by the diſuſe of the affidavit pre- 
ſcribed by that ſtatute, has by a fide-wind endeavoured 
to revive their conſequence by the ſeveral ſtatutes made 
to deprive the plaintiff of the coſts of his ſuit, upon ob- 
taining a verdict in caſe the damages found by the jur 
do not amount to forty ſbillings. | 


As to maritime and mikitary affairs, and offences com- 
mitted within the limits of royal refidence, which, 
with other matters, were izable by the Aula Rei 
originally, King Edward afhgned them, on the divi- 
fron of the courts, to the peculiar ſuperintendence of 
the marſhal and conflable, to whom they were before 
uſually referred. | | 


. Carth. 108, 
1 The ane originally impoſed in ſuch tions is taken away by tht 
Natote 5 V. & M. c. 12. as being oppreſſive to poor defendants, w9 
were liable to be outlawed for non-payment thereof, being 2 debt due 0 
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Of the increaſed Juriſdiction of the Court of King's 
Bench over Civil Actions; their Proceſs to bring 
the Defendant into Court, and of their Proceedings 
by Special Original, and the Fine payable thereon. 


1 court of King's Bench, we have ſeen ¶ Appen The court of 
dix A], had on its eſtabliſhment, an original ju- King's Bench 
rſdiftion over all criminal offences or pleas of the crown, gg con- 
and of ſuch civil matters only as were in breach of the nal offences. 
jeace, and therefore denominated zreſpaſſer. This ap- | 


pears plainly by the treatiſes of Britton and Fleta, who 
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the erroneous judgments of inferior courts, and the pre- 


f wrote in the reign of Edward the Firſt, and who de- . 

be ſcribe the juriſdiction of this court in civil matters to 4: 

h te, “„to amend falſe judgments, determine appeals, | " 

8 « and other treſpaſſes committed againſt the peace, & 1 

8 neunter notre juriſdiction,” which is, ſays Sir Edward 1 
id (ate, to grant provibitions. Tied up to the trial of cri- {8 
7 ninal offences and treſpaſſes only, the inveſtigation of 1 
- ſervation of the due bounds and limits aſſigned to the re- 12 
de pective juriſdictions inſtituted by the crown, this court 

* found itſelf left with little or no buſineſs to engage its 

11 atention ; ſo little indeed, that a few days in term- Little buſineſs. 


ime ſufficed to tranſact it; and as they did not fit de 
+ in diem, continuances of all that was done in each 
m- parte matter before them, were entered from the day 
ch, bey fate, till the day fixed for their meeting again. 
% bum this ſmall ſhare of employment too, a — part 
vi- BY 0 again taken off by the Zu/tices in Eyre *, of Oyer and * See the origin 
„re, and Gaol-delivery e, and the conſervators of gr d * 
die Wl peace in the country; to which juſtices in their cir- 
cuts, the trial of all criminals in the reſpective counties i 
which they paſſed was referred. But it was not Son contrived 
ing before this court contrived to increaſe its juriſ- t increaſe it. 
n in civil-aQtions, 
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Cauſes thereof, 


Aultiplicity of 
butinels in C. B. 


APPENDIX (Z). 
The neceſſity which had called for the eſtabliſhment 


of a conſtant court in the capital, ſhewed itſelf more and 
more. The particular connexion formed with the conti. 
nent, and the intercourſe opened with other countries in 
Europe, had introduced a ſpirit of commerce amongſt the 
people. Foreigners were permitted to reſort here, and 
carry on trade, without moleſtation or hindrance, A 
ſpeedier way for the recovery of debts had been inſti. 
rated in the reign of Edward the Firſt, by granting exe. 
cution, not only upon goods and chattels, but alſo upon 
lands, by writ of elegit, which was of ſignal benefit to: 
trading people; and upon the ſame commercial ideas, 
former reſtraints upon landed property were taken off, 
and the charging it in a fatute- merchant, to pay debts 
contracted m trade, was allowed, contrary to all feodal 
principles. [See Appendix D.] Theſe improvements 
infenſibly wrought a wonderful change in the manners 
of the people. Trade began to be embraced by thoſe 
orders of men who had formerly looked upon i with an 
eye of contempt; and while the merchant and me- 
chanic grew rich by the returns of their induſtry, the 
nobleman, by endeavouring to ſurpaſs the citizen in 
magnificence, was greatly impoveriſhed, and his tenants 
oppreſſed from the ſlaviſn burdens impoſed on their 
tenures. In this progreſs of ſociety, litigations un- 
avoidably increaſed ; the contracts and engagements 
entered into in trade, the mutual credit neceſſarily te- 
quired, the failures of ſome, and the diſhoneſty of 
others, together with the contrariety of opinions and 
conſtructions to which their engagements were liable, 
all conſpired to open new ſources of diſpute, The 
multiplicity of cauſes, ariſing from theſe various circum- 
ſtances, required a ſpeedy inveſtigation and diſpatch; 
but the inferior courts were too circumfcribed in their 
juriſdiction to hear and determine the far greater put 
of them. The parties, therefore, at firſt, were of ne- 
ceſſity compelled to reſort to the Common Pleas for te. 
dreſs z which occaſioned à great diſproportion in the : 
buſineſs reſerred to the two ſuperior courts : the one, ., Produc 
having à ſole juriſdiction over civil tranſactions, be- Ke. T 
came fully employed; while the other, confined to cn. a6jour 
mina matters, pleas of the crown, and the keeping 4 | 

inferior courts within their propes bounds only, found 2 
little or nothing to do. 
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The court of Exchequer indeed had very early drawn Court of Ex- 
fome civil actions between ſubject and ſubject, not in 
the leaſt relating to the revenue under their cognizance z 
and although the ſtatute of * Rutland, and the ſtatute 
of + articuli ſuper chartas, were eviden 
hibit them in future from holding plea of any civil matter 


between the people, 
they had uſurped in 


the complainants fa//ely ſuggeſting that he was a debtor to 
the ling; which the plaintiff was not called 
new, nor the defendant allowed to diſpute. 


tly meant to pro- 


chequer got cog- 
nizance of civil 


E they retained the juriſdiction by d of 
chance of them, by conniving at duo minus. 


2 to 
ut the 


Why court of 


judges of the court of King's Bench had not, from the King's Bench 


— juriſdiction preſeribed to them or the nature 


of their proceſs, which we have ſeen was calculated 
only for treſpaſſes, an opportunity of receiving complaint 
of any civil matter, or awarding proceſs againſt the 
defendant, unleſs it was for a zre/paſs ; and therefore 
could not uſurp an immediate juriſdiction over civil 
matters, as the court of Exchequer had done. How- 
ever, it was not long before an opportunity offered itſelf 
of drawing an action, which was merely civil in itſelf, 
under their cognizance ; and their juriſdiction over that 
being once eſtabliſhed, other ſchemes were ſoon deviſed 


to enlarge it. 


could not do 
this. 


The commons law had * provided an effectual re · How they afterq 


nedy for many injuries to which the pro 
tenſion of commerce gave birth. For the contracts 


made between merchants, and others in trade, were of 
lach various ſorts; and men were affected by non- 
petformance of them in ſuch different ways, and ſuch 


wy and conſequential injuries aroſe, to which no writ 


in the regiſter was pro rly adapted 


; that the legiſla- 


ure was forged to provide, ſo early as the 13th of Ra- 
ceforth by the intro. 


* 1c Ed. 1. 


+ 23 Edw, 1. ſtat. 3. e. 4 


82 


verd the Firſt, that, « Whenſoever from 
„in one caſe a writ ſhall be found in the Chancery, 
un a like caſe falling under the ſame right, 


reſs and ex- Wards had an 
opportunity, 


Cial writs in ace 


2 like and re- tions of treſpats 
*quiring like remedy, no precedent of a writ can be on the caſe 


* produced, the clerks in Chancery ſhall agree in form- 
"ing a new one; and if they cannot agree, it ſhall be 
*ajourned to the next parliament, where a writ ſhall 


« be 
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King's Bench 
took cogniz- 
aNCCce 
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« be framed by conſent of the learned in the law; ſeſt 
it happen for the future, that the court of our lord 
« the king be deficient in doing juſtice to the ſuitors,” 
In conſequence of this ſtatute a variety of new writs 
were invented ; and a ſuitor who had received an injv 
to which no writ then in being was competent, had one 
made out for him according to the exigency of his own 
particular caſe. And the action founded thereon was 
called @ ſpecial ation of treſpaſs on the caſe. 


Of this ſort of action the court of King's Bench con- 


tended they had cognizance, and that the original writ 


might, at the plaintiff's requeſt, be made returnable, x 
well in that court as in the Common Pleas ; as the action 
was for a trefpaſr, of which they had an original juri. 
diction : and though not alleged to be committed »; 
- & armis, yet ſaveured ſo much of a criminal nature, 2 
to make the defendant liable to pay a fine to the king, 


Tow extended as well as damages to the party complaining. Not con- 
to other actions, tented with a participation of all actions on the caſe with 


the Common Pleas, the King's Bench contrived allo, to 
ſhare with them the actions of debt, detinue, covenant, 
and account. But as theſe actions were merely avi in 
themſelves, the cognizance thereof could not be obtained 
in the ſame manner as the former, by procuring the 
criginal aurit to be made returnable there, nor could it 
have been maintained (if it had been attempted) in ſo 


plauſible a manner as the action of treſpaſs on the coſe. 


So that, to draw thefe into their court, they were 
obliged to reſort to a fiction, in like manner as the court 


by ſuffering de- of Exchequer had done. This fiction was by ſuffering 


Cuarations in 
other actions, 


the plaintiff, after having alleged a complaint of 170, 
þaſs againſt the defendant [in order to give the court 
juriſdiction], to waive his firſt charge of 7reſpaſs, when 
the defendant was brought into court, and declare againlt 


him for a debt, breach of contract or covenant, de- 


tention of his goods, or other matter of a mere civil 
nature. And to ſupport this new juriſdiction, the 
judges maintained, that when a party was once brought 
into court, and either in the actual or ſuppoſed cuſtody 
of the marſhal, he could not be charged, even for any 
civil matter, elſewhere. By this doctrine, they not only 
got cognizance of that plaintiff's action who had cauſcd 


the detendant to be apprehended, but alſo of the _ 
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of others who had liberty to charge him while he re- 
mained in ſuch cuſtody *. And in order to found this 
juriſdiction, they held that it was not neceſſary that the 
defendant ſhould be actually the mar/ba/'s priſoner, but 
the plaintiff might preſume him to be ſo, fince he was 
already amenable to the court : and on this preſumption 
it is, that at this day, as ſoon as the defendant appears, 
or puts in bail to the proceſs, he is deemed, by ſo doing, 
to be in ſuch cuſtody of the marſbal, as will give the 
court a juriſdiction to proceed ; it having been ſolemnly 
adjudged +, that if any perſon be in cuſfodia mareſchalli, 
Ke. be it by commitment, or by /atitat, bill of Middle- 
ſex, or other proceſs of law, it is ſufficient to give the 
court juriſdiction of any matter referred to them. And 
to vindicate this, Lord Coke ſays, “ And the rather, for 
« that the court of Commen Pleas is not able to diſpatch 
all the ſubjects cauſes, if the ſaid actions ſhould be 
« confined to that court. And ſeeing none but ſerjeants 
« at law can praCtiſe in the court of Common Pleas, it 
«is neceſſary, that in this court of King's Bench, ap- 


| « prentices and other counſellors of law might by ex- 


« perience enable themſelves to be called ſerjeants after- 
* wards; otherwiſe, ſerjeants muſt want experience, 
C which is the life of their profeſſion.“ This acquired 
juriſdiction is now — eſtabliſhed. For, ſays the 
lame learned writer, © The proceedings in the court of 


« King's Bench for ſo long time, and under ſo many 


* honourable judges, and reverend fages of the law, 
have gotten ſuch a foundation as cannot, without an 
« att of parliament, be ſhaken.” Of ſuck an act ever 
— paſſed there is not the leaſt probability, ſince the 
legiſlature has, in ſeveral inſtances, confirmed its ac- 
quiſition. Nor indeed can ſuch an act ever be thought 
of, fince not only the amazing increaſe of cauſes, from 
a wide extended commerce, requires more than one 
court to inveſtigate and determine them; but the in- 
convemiences formerly experienced by the frequent re- 
moval of this court, have long ceaſed to be apprehended, 
and the parties can carry on their cauſe with equal ce+ 
lerity and cheapneſs, and find the ſame juſtice done 


* Which is the foundation of the practice of delivering doeclarations 
by the ly, as it is now called. 
1 3t Hen, 6. 20. b, 4 Ill. 72. 
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them on the one fide of Weftminſter-hall, as on the 
other. 


In this manner has the court of King's Bench obtained 


diviſum imperium, with the court of Common Play, 
over all civil actions of a perſonal, and ſome of a mitt 
nature. Its origrina/ juriſdiction, we have ſeen, of cauſes 
between ſubject and ſubject, was only of ſuch as were 
of a tortious kind, as all zreſpaſſes, reſcous or pound-breach, 
actions of deceit, conſpiracy, forcible entry, ejeftment, re. 
pleuin, and treſpaſs an the caſe. Whereas its acquired 
juriſdiction, or rather that juriſdiftion which is by con- 
ſequence only, as being founded upon the defendant's 
being in the ſuppoſed or actual cuſtody of the marſbal, 
comprehends all actions of contra, whether expreſs or 
implied, debt, annuity, covenant, account, caſe for negli. 
gence, non-feaſance, mal-feaſance, mit. feaſance, and the like, 


But this acquired juriſdiction had nearly met with a 


in the reign of Charles the Second; when an act was 
paſſed *, requiring the true caufe of attion to be expreſed 
particularly in the writ or proceſs, otherwiſe the pa 

arreſted could only be held to bail for 4o/. This 0 
was made for the purpoſe of relieving defendants from 
being held to bail without knowing upon what ground, 
no cauſe being mentioned in the writ, and was not de- 


ſigned' to affect the juriſdiftion of the courts. But as offi 
the King's Bench had ſtrictly only cognizance in matters ng 
of treſpaſs, which word was neceſſary to be inſerted in niza 
the proceſs in order to give the court juriſdiction, and thei 
it was not till after the party had been fo brought into cont 
court, and was ſuppoſed to be in their cuſtody, that any ſued 
other civil action as debt or the like could be brought baile 
againſt him ; a difficulty now aroſe how this ſtatute ſerte 
could be complied with, which required the real cauſe King 
of action to be expreſſed in the writ, whereby the de- atio! 
fendant was to be arreſted (if to be held to bail for more dec: 
than 4o/.). And, indeed, there would have been an end orig! 
of their inveſtigation of civil actions of any conſider- Pacey 
able amount, if the court had not hit upon ſome en- 440 

® 13 Cor. 2. fiat. 2. c. 4. ä in h 


pedient the! 
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pedicnt to ſave their aſſumed juriſdiction from being 
overthrown and deſtroyed. 


To their bil! or latitat, commanding the ſheriff to ar- Introduction of 
reſt the defendant ro anſwer the plaintiff in a plea of the 4c etiam. 
treſþaſs (provided the cauſe of action warranted the 
holding to bail in above 4o/.), _ inſerted an ac etiam 
clauſe, ſpecifying the true cauſe of action, in this man- 
ner: © And alſe, to à bill of the ſaid A. B. for one 
hundred pounds of debt (or as the caſe happened to 
« be) according to the cuſtom of the court of our lerd the 
« bing, before the king himſelf to be exhibited, and that he 
« haye then there this, Sc.“ as the caſe was. By this 
device the ſtatute was complied with, as the true cauſe 
of action was expreſſed in the proceſs to warrant the 
defendant's inſiſting upon bail to above forty pounds, and te thereof, 
the court (till retained its juriſdiction, as the civi/ mat- 
ter was ſuggeſted to be only a collateral charge, and not 
the cauſe of action for which the arreſt was made — 
which was ſtill the treſpaſs ſuppoſed to have been com- 
mitted, of which the court legally had cognizance, 
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This curious device to retain their uſurped juriſ- Diſputed by C. 
diction over civil actions, which, if not ſuggeſted, was Juſt. of C. B.; 
certainly connived at by Sir 7% Keelynge, the then 
chief juſtice of the King's Bench, occaſioned a ſtrong 
remonſtrance from Sir obn Vaug han, the then chief 
juſtice of the Common Pleas, For the judges and 
officers of the latter flattered themſelves upon the paſſ- 
ing of this act of Charles the Second, that the cog- 
nizance of all evil matters would again revert folely to 
their court; the true intent of the act being, as they 
contended, that there ſhould be a proper original writ 
ſued out at the commencement of the ſuit, in all ations 
bailable, and that the true cauſe of action ſhould be in- 
ſerted in it, and its ſubſequent proceſs: and that the 
King's Bench muſt of neceſſity relinquiſh their uſurp- 
ation over civil actions not amounting to a treſpaſs ; 
becauſe their proceſs of bill, which was * on their 
original juriſdiction over injuries committed contra 
pacem, was calculated only for {ach as were denominated 
treſpaſſes. Sir John Vaughan frequently endeayoureil to 
diſſuade the chief juſtice from the uſe of theſe ac etiams 
in his court, urging, that they were not only in face of 
the ſtatute, but founded 3 allegation ( viz. ſecundum 
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conſuetudinem curie ) that was falſe and contrary to [aw 

there being no ſuch cuſtom to warrant them. But no. 

_ withſtanding all that Sir John Vaughan could ſay again 

the uſe of them, the chief juſtice of the King's Bench 

though without a ſhadow of argument, was obſti. 

| nately determined not to ſurrender up the uſurped jy. 
agreed to be riſdietion of his court. At laſt, it was agreed between 
. the two chiefs to diſcuſs the matter before Sir Matthew 
Hale, then lord chief baron of the Exchequer, who ſhould 

preſide as moderator between them. This reference 

turned out very fortunate for the chief juſtice of the 

King's Bench; for his opponent, in his declamation 

againſt the unwarrantable uſe of theſe ac etiams, hay- 

pening to go too far for his purpoſe, in contending that 

the cognizance of all civil actions of right belonged to 

the Common Pleas only, Sir Maithexv perceived that ſuch 
argument aimed as well at overthrowing the uſurpations 

of the Exchequer as of the King's Bench ; and that, if 

the Common Pleas reaſſumed its original juriſdiction, 

and the ancient boundaries were again ſet up between 

the courts, and neither the King's Bench nor the Exche 

were to interfere in perſonal actions between ſub- 

ject and ſubject, the Common Pleas would ſhine with 

all its former ſplendour, and leave the other courts with 


; © Umpirage de- little or no buſineſs to engage their attention Sir 


clined, and fia Marthe therefore begged to decline the umpirage, and 

tice continued: jeſt the two chiefs to ſettle their difference. dir Jobn 
Vaughan ſoon afterwards died, and from that time the 
practice has never been diſputed. | 


Thus has the court of King's Bench, by continual 
uſurpations (if the expreſſion may be allowed), gradually 
regained that juriſdiction over civil tranſactions which 
the Aula Regis exerciſed of old, but which the Common 
Pleas was purpoſely formed to inveſtigate, and ought 


ſtrictly to have had the ſole cognizance of. 


On what It may be uſcful to the ſtudent, as a ſummary of 
—— what has been ſaid, briefly to point out the ground upon 
uriſdiaion over which the various actions, in the court of King's Bench 
the various civil are now maintained. Of treſpaſſes vi et armis, eject- 
n ment, replevin, deceit, conſpiracy, and the like caſes 
Original jurif- ſayouring of a criminal nature, they have cognizance by 
— their original juriſdiction. Over actions of treſpaſs on 

the caſe, they uſurped an authority catching hold 5 


* red _— 


©» oy, of << @® 4 a& ww Y 


APPENDIX (B). 6645 


the word treſpaſs mentioned therein; but it was at firſt Derivative. 
only a derivative authority, the original writs out of 
Chancery in ſuch actions being made returnable in that 
court as well as in the Common Pleas, until the ori- 
ginal afterwards grew into diſuſe. [See Appendix, D. 
Over actions ot debt, detinue, annuity, covenant, ac- FiAitious. 
count, and the like. of a purely civil nature, they ob- 
ined juriſdiction by mere fiction; firſt by filing a bill 
for ſome ideal treſpaſs in order to bring the defendant 
into the actual cuſtody of the marſhal (when we find he 
was amenable to all charges brought againſt him), and 
then declaring in ſuch civil action, and afterwards by 
ſupp;ing him to be in ſuch cuſtody, and proceeding 
inſt him in ſuch action in the firſt inſtance. In this 
way they alſo afterwards proceeded in actions on the 
caſe, and diſcontinued ſuing out the original. But this 
juriſdiction is only in ſuch actions when the defendant 
is not to be held to bail; for where he is arreſted, for Ac etam. 
any debt or the like, there the juriſdiction of the King's 
Binch hangs upon the ſubtile expedient of the intro- 
duction of the ac etiam into their proceſs. x 


It is for this reaſon that it has been doubted whether Of the otjeftion - 


an action of debt, covenant, or the like, could be 2 
brought in the King's Bench by ſpecial original. And t n K. K 
there is certainly ſome colour for the objection; for | 
athough ſuch an original writ might be granted in caſes 

where this court had original juriſdiction of their own, 

u treſpaſs and the like, in which actions the parties 

night proceed by bill, or by ſpecial original out of 

Chancery © in _ Bench ; and further, al- 

though in another ſpecies of action, namely treſpaſs on 

the caſe, they had openly uſurped a derivative juriſdiction, 

and ſuch ſpecial originals out of Chancery were made 

returnable there; yet they never pretended to any ſuch 

cognizance over debt or covenant, but only encouraged 

ſuch actions by a fictitious and bye way of proceeding: 

and in former times all originel out of Chancery in 

ſuch civil caſes were returnable in the Common Pleas. 


But the juriſdiction of the King's Bench in this re- All aftionsnow, 
ſpect, b time, and the undiſputed exerciſe of the right, by bill or ori- 
s too firmly eſtabliſhed to be now ſhaken, All per- : 
ſonal and mixed actions (rea/ actions being ſtill con- 
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\ fined to the Common Pleas ) may therefore, at this day 
be proſecuted in the King's Bench, either by bill (th. 
peculiar proceſs of that court) or by ſpecial original 
out of _— We proceed to ſhew the nature of 
this proceſs by bill, and afterwards by original, and the 
reaſon why actions in both courts are now ſeldom 
brought by ſpecial original, 


Of the Proceſs to bring .the Defendant into Court 
when the Proceedings are by Bill. 


Supreme The court of King's Bench, from its ſupreme juril. 
of CR - dition over criminal matters, immediately — its 
coming into any . it always followed the 
king), ſuperſeded the ordinary adminiſtration of juſtice 
by the general commiſſions of Eyre, and of Ojer and 
Terminer, and all parties who had received any injury, 
accompanied with force, had liberty to apply to it for 
Original M. redreſs, This was done by the plaintiff drawing out 
| his complaint, and which muſt have alleged a treſpaſs, 
and entering it on the records of the court, this was 
Bill of Middle- called the original bill, or bill of treſpaſs. The clerk of 
E the court then ifſued a peculiar ſpecies of proceſs, in- 
titled a bill of that county in which the court happened 
to be fitting, now called the bill of Middleſex, which is 
- figned with the name of the chief clerk to inrol pleas 
in the court, namely, Mansfield and Way ; and the words 
« By Bilł are ſubſcribed, ſignifying that the action is by 
bill, and not by original; which Ful was always firſt 

il 
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actually filed, and is ſtill /uppoſed to be filed. This ſecond 
bill was directed to the ſheriffof the county, the prope 
officer to execute the king's writs ; but this was rath W 
A precept. 2 ag, a writ, as it was not teſted, which writs ufer 
Effet therevf, ATE. ſheriff was thereby commanded to take the the d 
body of the defendant, and have it on a certain day men- ve 
tioned therein, in court, whereſoever the lord the hng tg 
ſhould be in England; for as the court was ambulatory, wits 
no certain place could be mentioned. If the ſheriff ap. 1 
rehended him, he kept him in cuſtody, and produced 0 
wo im in court on the return-day, it was at his peril to |: f - the 
Return theeof, him go at large. [See Appendix D and E.] He thn i which 


made a return cefi corpus. But if he could pot find hou 
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in his county, he returned nen eft inventus ; and another How if defend. 
will, called a tefatum bill, iſſued to the ſheriff of ſuch ner ound. 
ather county where it was likely for him to be found, Teſtatum bill, 
reciting the former bill and return, and commanding 

the ſheriff of the latter county to take him; this after- Latitat, 

vards was called the /atitat; and inſtead of ſuing out 

the bill of Middlefex, it became the practice, for ex- 

pedition ſake, to ſue out the latitat in the firſt inſtance, 

and to ſuppoſe that the bill had previouſly iſſued, the Alteration 
form thereof of reciting ſuch bill ill continued with a herein. 

little variation as to the day when it was returnable ; 

for as no ſuch day exiſted in fact, it was dangerous to 

ſpecify any; it ſtated Fo therefore, at a certain 

day now pa. If the defendant was not taken upon the Alias, pluries 
tatum, an alias and then a pluries teflatum iſſued, and ſo — 

on, to the ſame effect as the alias capias and pluries capias las. 

at this day, if he is not taken upon the /atitat. (See ch. 4. 

ſec. 3. and alſo ch. 1. A.) If the defendant had fled into Non omittas. 
1 liberty, and upon a warrant from the ſheriff to the 

bailif of the liberty nothing was done, the ſheriff re- 

turned mandavi ballivo, &c. et nullum dedit reſponſum, and 

there then iſſued a writ to the ſheriff, not to omit taking 

the defendant notwithftanding the liberty called a un 

anittas writ, When the defendant was taken, he was ines de. 
kept in cuſtody till the return of the writ, he was then — 
brought into court, and delivered over to the care of 

the king's marſhal, earl marfhal, or ſteward of the Ol the office of 
bouſchold, who had the cuſtody of all the priſoners . 

in the court of King's Bench, and detained them in the 

Marſhalſea priſon. From the office of earl marſhal. was 

derived that of the preſent marſhal of the King's Bench 

priſon, about the reign of James the Firſt. 
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When the defendant was thus in cuſtody, he was 

ſaffered to put in bail, to ſtand the event of the ſait, at af 

the diſcretion of the court, or was brought up from time | 

to time by the marſhal till the matter was finally heard 

ad determined. The plaintiff then delivered his bill Declaration. 

or declaration, which was nothing more than a copy of 

the original bill; and the defendant anſwered thereto, 

ad the plaintiff replied, and ſo on, ore tenus, the whole — 22 
the proceedings being carried on viv voce in court; 

which practice continued till after the Reſormation. [See pen a 

Appendix N.] But from the 13th Edw. 1. the defendant allowed. | 
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was at liberty to attend the court by his attorney, whereas 
before that time he was obliged to be preſent in perſon, 


Keceffity of It has been obſerved that it gradually became the 
original — ice, which ſtill continues, of ſuing out the bill of 
ener brought. Middleſex or /atitat in the firſt inſtance, without an 
original bill, or bill of treſpaſs, previouſly filed. Bd 
ſtill it was ſuppoſed to have been filed; and the want 

thereof was cauſe of error, if a writ of error was after. 

wards brought. The court therefore, in order to pro- 

tet ſuch judgments grounded upon a fiction t 

themſelves connived at, 22 the plaintiff, in caſe 

How allowed to a Writ of error was brought, to file his bil] of complaint, 
de filed. and, if neceſſary, to get the precept or bill of Middleſex 
returned as if regularly done at firſt, provided he did 

it before errors were aſſigned, but not afterwards. And 
this is even now neceſſary, where a writ of error is 
brought after judgment by default, but not after verdict. 
The want thereof in the latter caſe being cured by 


of the Proceedings by Original in K. B. and of the 
| Fine payable thereon. 


lt has been already ſhewn, that actions may be brought 
in the King's Bench either by bill, or ſpecial original 
out of Chancery. If the latter mode be adopted, the 

ings are the ſame as in the court of Common 
Pleas ; the whole of whoſe juriſdiction is derived from 
ſuch original writs, which are either actually, or ſuppoſed 
to be, ſued out and returnable - nap [For the proceſs 
therein, ſee Appendix C and D.] 


Uſe of proceed. In ſome caſes it is uſeful to proceed in this court by 
ing by original. original: firſt, if the party abſconds and the plaintiff 
wiſhes to outlaw him; for no outlawry lies upon any 

other proceſs ; and ſecondly, if defendant is likely to 

bring a writ of error; in which caſe he muſt, in the 

firſt inſtance, carry the record from this court to the 

Houſe of Lords, which is too ſerious a matter merely 

for delay, whereas in dings by bill he may bring 

2 writ of error in the Exchequer-chamber. See ch. 20- 


The 
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The firſt caſe equally applies to the court of Common Expences there. 
Pleas, but the laſt does not, as error lies from that of, 


court into the King. Bench. 


- But the grand objection againſt commencing a ſuit Of the fine pay- 
by ſpecial original is the fine, which in all ſuch caſes is able thereon. 
ble to the king, the nature of which it may be 

uſeful-to explain; and in ſo doing it may be proper to 

nke notice as well of the fines formerly payable by the 

fuitors in the ſuperior courts, as of thoſe which continue 

to this day to be exacted from them by the crown. 

All fines and amerciaments * (ſays Bracton) belong to Fines belong to 
the king, as fines upon original writs, and fines pro the king. 
lcentia concorgandi : and the reaſon is, becauſe. courts of 

juſtice are ſupported at his charge; and whenever the 

hw puts the king to any charge for the ſupport and 

protection of his people, it provides him money for that 

purpoſe, which is called veFigal judiciorum. Fines were Different ſorts 
originally of ſeveral ſorts (Beecher's caſe, 8 Co.): ſome ot fncs. 

i nature of an exaction by the king, upon giving leave 

to a ſubject to proſecute a ſuit in his ſuperior courts ; 

others in nature of a penalty ſet on offenders after con- 

nition, and on plaintiffs failing in their ſuits z on 

parties making falſe claims; or for fraud and deceit to 

the court; for vexation under colour of law; for con- 

tempt againſt the king's writs or ſtatutes. Others again 

in nature of an impoſition ſet by the court on the 

ſuitors, with a view to enforce plainneſs and perſpi- 

cuity in pleadings. Theſe latter were impoſed even in 

the inferior courts, till the ſtatute of Marlbridge 

(52 Hen, 3. c. 11.) provided © that neither in the cir- what fines 
© cuit of juſtices, nor in counties, hundreds, and courts taken away. 
* baron, any fines ſhall be taken of any man pro pulchre 

« placitando, or beaupleading.” Which ſtatute was fur- 

ther enforced, and made to extend to the ſuperior courts 

alſo, by the ſtatute 2 the firſt (3 Edw. 1. c. 8.). 

But the former ſpecies o 

continue, And they were formerly of money, or other 


'* The difference between a fne and amerciament is this, an amercia- 
wat is ordered by the court, but atfeered by the jury; but a fre is not 
"ily ordered, but aſſeſſed by the court. And as for amerciaments which 
#e ordered and aſſeſſed by the court upon officers who are in contempt 
er in default of their duty, theſe ſeem to be rather fines than amerciaments, 
though. they are commonly ſo called: and yet it hath been held, that 
Whtre a pecuniary penalty is aſſeſſed by the court upon an officer, i is 
Properly an amerciament, but when on a ſlranger it is a nes 


things, 
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How formerty © things, as money was exceedingly ſearee. Sir Male 

paid. Hale gives an inſtance of a fine paid at the commence. 

ment of a ſuit between men of Yarmouth and 

Hoftings, in the reign of king John, in theſe words, 

« afferunt domino tres palfredos, & ſex afterias narenſer 

4d inguifitioner habendam per legales, & c.“ which fine 

we ſee was of three ſtate horſes, and fix herons or eprets, 

Grew exorbi- So exorbitant were the net upon original writs, exated 

tant. from the ſubject in the reign of this king, whoſe mi. 

fortune it was not to know in what manner to uſe 

his prerogative, that they made one amongſt the many 

complaints of the times, and ſeem to haye occaſioned 

the 44th article in the great charter; wherein the ſo- 

Remedy ap- vereign expreſsly ſtipulated in theſe words; © au 

f * « vendemus, null negabimus, nulli differemus juſticiam vel 

4 reftum.” But notwithſtanding this concellion, fine: 

did not ceaſe to be required from the ſubject, upon ob- 

taining leave to ſue in the king's courts. For the ſo- 

vereign's right to exact fines in ſuch caſes was not at 

all in diſpute, the barons only meaning to guard by the 

charter, that they ſhould hereafter be impoſed with mo- 

deration: having regard to the importance of the ac- 

tion, and ability of the party; as in criminal caſes the 

court always couſiders, as well gualitatem delinguentit, 

Fines became as guantitatem delicti, as directed by the ſtatute of - 

8 minfler the firſt, ch. 6. In conſequence therefore of 

this proviſion in magna charta, the payment of fines was 

put on a regular footing, and as they were reduced toa 

certainty inſtead of being ad libitum of the ſovereign or 

his chancellor, and not ſo exceſſive as before, they were 
agrecd to without any great heſitation. 


Ofthe timeof Wich regard to the time of paying the fine, and of 
ing i whom it ſhould be exacted in civil actions, there was 
a diſtinction. For if a plaintiff ſued for a debt, and 
took out the præcipe quod reddat, he paid the fine imme- 
. diately to the — in proportion to his demand. And 
here the ine could be taken at firſt, the plaintiff having 
aſcertained his demand, for which the curſſtor could 

eaſily apportion the ſum due for the fine; 
When on com- ſum is mentioned, ch; 5. ſec. 1. But if he took out 4 
fone, or |; te fecerit ſecurum, with a view only to recover 
a ſatisfaQtion in „the fins could not be taken at 
the firſt ; becauſe the intervention of a jury was 4 


ceſſary to aſcertain the plaintiff's demand. And * 
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the proper writ for reſþaſ5, and conſequential in- 
— * the — or deceit of the defend- 
unt, be was to pay it, and the amount of it was to be 
ed by the damages given in the judgment; and an 
award of the writ of capiatur pro fine in fuch cafes was 
entered up after the judgment, in this manner, & 
« prediffus defendens capiatur.” A ſimilar entry was 
ao made, and a like writ iſſued, in all caſes after a 
judgment in the King's Bench in a ſuit there by bill, 
which was the proceſs of that court for e, and 
ſuch like injuries committed contra pacem, for which a 
fne was always payable, 


From the nature of theſe fines, and manner of taking 
them, aroſe the joinder in action, as it is termed in our 


hu books. For all matters of debt, which the plaintiff 


had againſt the defendant, could be put in one and the 
fame writ, becauſe the fine could be taken at once by 
the cunſtor upon making out the writ. But the plain- 
tif could not ſue for a debt, or ſpecific demand, and 
a treſpaſs or other conſequential injury, by one and the 
ſame writ ; becauſe the fine for the debt was payable at 
firſt by himſelf, and for the zreſpaſs, after the fait was 
determined, by the defendant : the amount whereof could 
not be known till it was impoſed by the court, and the 
court could not impoſe it till a jury had aſcertained 
what damage, injury, or vexation the plaintiff had ſuſ- 
nined. Beſides, the judgments in debt and in treſpaſs 
were different; for after a recovery in an action of 
lebt, there was alſo a judgment quod fit in miſericordia, 


for the amerciament d, which was to be affecred in the 


county ; whereas in treſpaſs, after the recovery of da- 
mages, there was a judgment quod capiatur for the fine 
to the crown. Nor could treſpaſ and treſpaſs on the caſe 
be joined in one and the ſame writ ; becayſe, as the firſt 
kvoured of a criminal nature, there was a quod capiatur ; 
and as the laſt was only a civi / injury, a quad fit in miſe- 
nardia was entered. 


* As to fres and amerciaments, and when and by whom amerciaments 
hall be offered, vide Grieſly's caſe, 8 Co.—and Beecher's caſe, ibid. 

if the defendant was a Jake, marquis, earl, viſcount, or baron, the 
aercement was to 100 ſhillings, which was the greateſt amercement z 
but if he was a gent eman or common perſon, it ſeems that it was af- 
kered in proportion to the nature of the demand againſt him, and his ap · 
Tan to pay it, Vide 6 Ce. 45, and authorities there cited in 

1, 


When 


Of the capiatur 


When aſter 
judgment. 


pro fine. 


Fines gave riſe 
to the joinder 
in action. 


As if they occa- 
ſioned different 
judgments. 
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APPENDIX G. 
| When it became the practice ſor plaintiffs in perſonal 


Flow payment 
of fine avoided. actions immediately to ſue out the writ of capia, 


clauſum fregit, in order to arreſt tlie defendant, and 
thereby ſooner compel an appearance [ for which ſes 

x D. J they avoided in great meaſure the paying 
of the fine to the crown. For upon a capias no fine was 
exacted; becauſe the writ was ſuppoſed to iſſue for 2 
treſpaſt, though the court winked at a plaintiff's declar. 
ing in debt, covenant, or the like action, when the de- 
fendant was brought into court. And when the ſtatute 
of 13 Car. 2. was made, requiring the true cauſe of 
action to be expreſſed in the writ to hold the defendant 
to bail in above forty pounds upon the arreſt, the plain. 
tiff had till an opportunity of avoiding the fine upon 
ſuing for a debt (unleſs he intended to proceed to outlaw 
the defendant), becauſe he could ſhew his true cauſe of 
action by inſerting an ac etiam clauſe in a capias. And 
though in fact a debt, or other matter of contract, was 
his only cauſe of action, yet it was conſidered but as a 
collateral charge, ſor the defendant was in fiction of 
law arreſted for a frepaſt; and the ac etiam clauſe was 
for nothing more than to ſhew the true cauſe of ation, 
and point out to the ſheriff to what amount he might 
inſiſt upon bail. The ine therefore was only paid by 
the plaintiff when he actually ſued out a precipe quid 
reddat for a debt, or a præcipe for a ſum certain upon 
covenant broken, or pone for a ſum certain on promiſe, 


which was never done, nor is it often done at this day, 


unleſs it is apprehended the defendant will be litigious, 
or is difficult, of acceſs, and has property which the 
plaintiff can reach by proceeding with a view to outlaw 


him. 


In caſe however a writ of errer ſhould be brought 
upon a judgment by default in an action of debt pro- 
ſecuted by a common capias quare .clauſum fregit, or 3 
capias with an ac etiam in it, the plaintiff, if he would 
protect his judgment, and prevent the want of an cri. 


ginal urit from being aſſigned for error, muſt ſue out a 


real original writ in debt, adapted to the action he pro- 

ſecuted 3- on which the curfitor will then apportion and 

take the fine from him, otherwiſe the judgment mult 

be reverled; becauſe it would appear to be in dull, 

when the proceſs was for a treſpaſs. But in caſe no 

writ of error ſhould be brought on ſuch judge 
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default, then the plaintiff need not purchaſe any ſuch 
wiginal «writ, and conſequently the fine will be avoided. 


Nor need he purchaſe it after verdict, as then the error 


is cured. 18 E/iz. c. 14. 


The actual amerciament of the defendant after a judg- 
ment againſt him in debt, covenant, caſe, and the like 
aftions, has long fince been diſcontinued, though the 
form of awarding the writ continues in the entry of the 
judgment to this day. And the capiatur fine in actions 
of treſpaſs, cjectment, and other actions ſavouring of a 
criminal nature, as it was oppreſlive to poor defendants 
who might have been outlawed for not paying it, or, if 
ever recovered, being ſeldom accounted for in the Ex- 
chequer, was taken away by the ftatute 5 V. & AM. 
c. 12. and inſtead thereof the plaintiff is directed to pay 
the ſum of Gs. 8d. to the mafter or prothonotary at the 
time of ſigning the judgment, which is afterwards al- 


lowed the plaintiff again when he comes before them to 


have the coſts of his ſuit taxed againſt the defendant. 
e e capias pro fine has fallen into diſ- 


Before the ſtatute 5 V. & M. when the fine was 
pardoned, the judgment in the King's Bench was entered 
nibil de fine quia pardonatur. And ſince that ſtatute, 
judgment is entered up in that court without taking 
any notice of the fine. But in the Common Pleas after 
the ſtatute, they entered up judgment upon the ſtatute, 
thus, nibi / de fine quia remittitur per flatutum v. 


* Vide Salk. $4. 
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Of the original Proceſs of the Court of Common 
Pleas, and the Alteration therein ; and of the 
Pledges to proſecute, 


E court of Common Pleas poſſeſſed no original 
juriſdiction, The juſtices were merely ſubſtitutes of 
the crown, acting under a delegated authority, and hay- 


ing cognizance of ſuch matters only as were particularly 


ſubmitted to them. All proceedings therefore were 
brought into the court of — Pleas by virtue of the 
king's original writ, which was purchaſed by the party 
ſuing, and obtained from the high court of Chancery, 
the grand repoſitory of all original writs, They were 
made out by the proper officer, called the cur/iter, (from 
the words de curſu, ſuch writs being grantable of 
courſe,) and were adapted to the nature and exigency of 
the caſe. They were made returnable in the court of 
Cemmen Pleas, and thereby gave the court juriſdiction 
over the cauſe. All ſubſequent writs, called judicial 
writs, iſſued from that court. This was the way that 
cauſes, of above 4os. value were commenced in the 
county courts before the eſtabliſhment of the Commun 
Pleas,viz.by original writ out of Chancery; for the county 
court had no original juriſdiction in matters exceeding 
4cs.: and as the Common Pleas was intended to be a 
higher court in civil caſes than the county court, it in 
a great meaſure was governed by the ſame practice, 
and adopted the ſame proceſs. It was for this reaſon 
that pledges to proſecute uſed to be returned on the of- 
ginal, in purſuance of the practice ofthe county court, 
which originated in the old law of Frankpleige 1 
eſtabliſhed by king Alfred, and which (till prevailed in 
all the kingdom. 
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When an orignal was applied for, a ſhort note called Of the præcipe 
a precipe was given to the curfitor, deſcribing the names tor original. 
and additions of the parties, and the nature of the writ 
required. Four defendants, and no more were to be in- 


ſerted in one writ, 


Original writs were mandatory letters from the king, Nature of origi- 
ſealed with the ſeal in the chancellor's cuſtody, and di- nal. 
rected to the ſheriff, They were in their nature two- Their kinds; 


fold, optional and peremptory ; and were called by the 


names of a præcipe quod reddat, and a /i te fecerit ſecurum, precipe, 
x | pone. 


or for ſhortneſs a pone. 


The precipe quod reddat was the proper writ when the Ut: of præcipe. 


plaintiff's action was for a ſpecific thing; as for the 
recovery of a debt certain, or for the reſtoration of ſuch 
a chattel, or for giving up ſuch a houſe, or ſo much 
land, ſpecifying the nature and quantity of it. By this 
writ the ſheriff was commanded to ſummon the tenant 
or defendant to appear at Weftmin/ter, at ſuch a day in 
term. But before the defendant was made acquainted 
with this writ, the ſheriff was to take 8 from 
the plaintiff to proſecute his ſuit with effect, if he had 
not already found them in Chancery upon ſuing out the 
writ, Theſe pledges were in thoſe days real and reſpon- 
ble people, and not merely nominal, as of late; and 
the taking of them was uſually entruſted to the ſheriff, 
25 he beſt knew thoſe in his bailiwick, and was to col- 
ect the amerciament ſet on them, it the plaintiff did not 
prevail in his ſuitz and if they could not anſwer the 
amerciament, the ſheriff was liable to the king for their 
inſufficiency. At the day ſpecified in the writ, or with- 
n a day or two after, the ſheriff returned to the court 
of Common Pleas what had been done in purſuance of 
it; and if the defendant diſobeyed the ſheriff's verbal 
monition, he returned as well the names of the pledges 
found him by the plaintiff, as the names of thoſe by 
whom the defendant had been warned or ſummoned to 


appear, 


The | te fecerit ſecurum was the proper writ when Uſe of pone, 
ihe plaintiff only ſought a recompence in damages from _ 


the defendant for ſome injury done by him. This writ 
authorized the ſheriff, if the plaintiff made him ſecure 
o proſecute his claim, ts put the defendant by /afe 
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644 APPENDIX (C). 


gages and pledges to appear at Weſtminſter at the return, 
to anſwer the * charge contained in the writ, 
In this caſe, if the defendant could not find pledges of 
ſufficient reſponſibility for his due appearance in court, 
the ſheriff was authorized to take gages, that is, ſome of 
his goods and chattels into his cuſtody, the better to 
compel his attendance, Whatever he did therefore in 
- © conſequence of this writ, he returned to the Common 
No taking of Pleas, But ſo tender was the law in thoſe days of the 
* liberty of the ſubject, that upon neither of the aboyc 
writs could the perſon of the defendant be moleſted ; nor 
indeed in any action, unleſs for ſome tortious act com- 
mitted with force, and conſequently in breach of that 
peace which his allegiance and duty required him to 
keep and preſerve. 


1 The proceſs thereſore to compel an appearance to 
ueſs. theſe writs was by ſummons and diſtreſs infinite. 


If the defendant was to be found, the ſheriff ſum- 
moned him to appear in the Common Pleas according 
to the exigency of the writ, either by perſonal ſer- 
vice of the ſummons, or by leaving it at his houſe or 
place of abode, and then returned the writ accordingly 
ſun;menert feci, 


If the defendant was not to be found in the county, 
or had no houſe or land whereon he could be ſummoned 
or warned to appear (for in real actions a warning on 
the land by erecting a white ſtick or wand was ſufhcient), 
the ſheriff returned the writ indorſed with a nihil, or 
« mil habet in balliva mea per quod ſummoneri poteſt, that 
the plaintiff might ſuc out proceſs elſewhere againſt 


him, 


When the original writ was returned to the court of 

Common Pleas, the court thereby became poſſeſſed of the 

cauſe, and all further proceſs relating thereto iſſued 

Fine allowed from thence. If the defendant had been ſummoned, and 
on iun nens. did not appear there within four days, the quario die po 
| of the return of the writ, or ſend an e/zin or ſuſficicut 
3 excuſe to the court why he could not attend, the plain. 
tif was at liberty to take out a further proceſs again 

him. Of the in we have already had occaſion to 

ſpeak in the introductory. obſervations in vol. 1. B; 


at 
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at preſent let it ſuſſice to ſay, that theſe intermediate 
days were allowed ex gratia by the court, and partly 
aroſe from an idea entertained by our anceſtors, that it 
was beneath the dignity of a free man to appear or do 
any other act at the preciſe time for that purpoſe ap- 
pointed, and partly from a conſideration of the court, 
that ſome unavoidable accident or other might happen 
to occaſion a delay, though the party did not mean to 
ſeud an excuſe, and had no intention to diſobey the 
king's writ. 


The next proceſs which iſſued from the court of Com- 
mn Pleas, upon a diſohedience to the original writ, was 
called an attachment, and though it could not actually 
be ſued out till the guarto die poſt of the return of the 
wiginal, might yet bear ge on the very return-day of 
that writ. The writ of attachment commanded the 
ſheriff to put by ſafe gages and pledges the defendant, fo 
that he appear at We/iminfker on ſuch a day in term. 
Theſe gages were again forfeited, and his ſureties alſo 
amerced in caſe of his non-appearance within the quarts 
die peſt of the return of this writ of attachment, unleſs 
he had ſent an in in time to excuſe his default. For 
the meaning of the guarto die poſt, ſee introductory ob- 


ſervations, vol. i. B. 4. 


The ſubſequent proceſs to the attuchment to compel Of the diſtrin- 
an * was a writ of diffringas, which bore tefle ** 
on 


e very return-day of the writ of aftachment, though 
not actually ſued out till the guarto die pot incluſive of 
ſuch return; and if the defendant again made default, 
a like writ might iſſue ad infinitum, commanding the 
ſheriff to di/frain the defendant from time to time; 
which was done by taking his goods, and the profits 
of his lands, called ſues, which were all forſcited to 
the king if he did not appear. And here by the com- 
men law the proceſs determined with the moſt contu- 
macious defendants in all civil injuries that were not 
accompanied with force; the defendant being gradually 
ſtripped of his ſubſtance, if he had any, by repeated 
trefles, till he rendered obedience to the writ : and 
if he had no ſubſtance, the law then conſidered him as 
incapable of making ſatisfactidn, and therefore looked 
upon all further proceſs as nugatory. 


T:t 3 Thus 


Of the attach- 
ment thereon. 
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Proceſs againſt 
the perſon in 
treſpaſs. 


By capias- 


How made out. 
Nature thereof. 


How ſigned, 
and teſted. 


Introduced into 
other actions. 


Proceſs by fum. 
mons diſuſed. 


Still at plain- 
tiff's election; 
and in ſome 
caſes revived. 
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Thus then the only proceſs in ancient times to com. 
pel an appearance was by ſummons, and diſtreſs inf. 
nite, except in actions of treſpaſs vi & armis, and thoſe 
favouring of a breach of the peace, as deceit, conſpi- 
racy, and the like, which as they were looked upon of 
a more heinous nature, the law allowed a more com. 
pulſory proceſs, .and ſuffered the ſheriff to ſerve the per. 
ſon of the defendant, and impriſon him till the return- 


day, when he might bring him into court. This was 


done by a writ or proceſs called a capias ad reſpondendum, 
But this did not iſſue in the firſt inſtance, there was 
ſtill an original writ, and the capias was only the pro- 
ceſs on ſuch writ inſtead of the ſummons and diſtreſs, 
It was therefore-made out conformable to the original 
writ before ſued out, and returned and bore 1% on 
the return day of that writ : the capias being only a 
proceſs of the court grounded on the contempt upon 
diſobedience to the original. It ifſued therefore under 
the private ſeal of the court of Common Pleas, and not 
under the great ſeal of England, and was teſted not in 
the king's name but in that of the chief juſlice only; 
and was denominated a judicial writ, as all other writs 
were, ſubſequent to the return of the original. But 
this proceſs of the capias was gradually introduced, 
and allowed in other actions beſide thoſe of treſpaſs vi 
& armis, and the like, as will be ſhewn in the next Note; 
and as it was found a more ſummary and effeCtual 
mode of compelling an appearance than the proceſs by 
diſtreſs, and more eſpecially as an alteration afterwards 
took place in the practice of the court of Common Pleas, 
by permitting the capias to iſſue in the firſt inſtance 
without any original writ actually ſued out (which will 
be alſo ſhewn in the next Note), the proceſs by capias be- 
came generally adopted, and the old proceſs fell into diſ- 
uſe ; ſtill however it is at the option of the ſuitor, either 
to proceed by original quare clauſum fregit, ſummons and 
diſtreſs, or by capias; and as the former mode is at 
this day frequently adopted where the defendant has 


goods, but cannot be met with, from the convenience of 


perſonal ſervice not being required upon the ſummons, 
which it is of the capias, I have endeavoured to explain 
the origin and meaning of this method of proceeding, 
and to ſhew, that however novel it may appear to the 
practitioner, it is in fact the ancient proceſs revived, and 


known to our law in many actions long before the pro- 
5 5 Cc 
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ceſs by capiar. The mode of proceeding by original 
quare clauſum fregit and ſummons is ſhewn, chap. 5. 


ſec. 2. 
Of the Pledges for proſecuting. 


As it has been obſerved, that in former times the 
ſheriff was to take real p/edges from the plaintiff for the 
proſecuting of his ſuit ; and, as even in theſe times the 
form is adhered to of putting p/edges to proſecute to the 
original writs in C. B. and to the bill or declaration in 
K. B. it may be uſeful to the ſtudent to add a few 
words upon the origin of this practice, and how it has 
ſubſtantially fallen into diſuſe, the ſhadow of it only, 
and indeed barely that, being now preſerved. 


The finding of pledges was an inſtitution of the great 
Alfred's, who clafſed the whole people in decennariet, 
conſiſting of ten families each, and thoſe numbered in 
each decennary he made the mutual and ſtanding pledges 
for each other's due obedience to the laws, and preſerv- 
ation .of the .public peace. No one by his eſtabliſh- 
ment could proſecute any civil action whatever, unleſs 
he could find two or more of the ſame decennary as 
pledges, to ſatisfy the court that he had a real cauſe of 
complaint, and was not of a litigious and quarrelſome 
temper. And as the defendant was to be put to ſome 
trouble and expence in conteſting the ſuit, theſe pledges 
were always required of the plaintiff immediately upon 
his complaint to the court. The ſmaller arrangement 
of the people in decennaries ſoon falling into diſuſe, from 
the difficulty there was of enrolling every ſubject, and 
caſing thoſe foreigners who caſually reſorted here to 
carry on trade, and had no fixed habitations in England, 
it was thought ſufficient if the plaintiff upon commen- 
cing a ſuit, and the defendant upon being cited to appear 
to it, found pledges of the ſame hundred or county with 
himſelf, The finding of pledges was ſo reaſonable an in- 
ſtitution, and ſo well calculated to prevent both vex- 
ation and delay, that in the various revolutions of the 
government, from Alfred's time till long after the reign 


of Edward the Firſt, it was never once diſcontinued or 


aboliſhed, Upon the diviſion of the courts, however, 
in his time, when their ſeveral juriſdictions were aſcer- 
213 tained 
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Introduction of 


pledges. 


Reaſon tliercof. 


Of the time 


when they were 


to be ſound, 
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tained and eſtabliſhed, an alteration took place with re- 
gard to the time when the plaintiff's pledges for proſecu- 
tion ſhould be found, and by whom they ſhould be 
taken. If the plaintiff ſued by original writ returnable 
in the Common Pleas, his pledges were uſually found in 
the country and taken by the ſheriff, before even the 
defendant was ſummoned to appear to the action, and 
their names were returned by the ſheriff upon the ori- 

inal. But in the King's Bench, when a plaintiff filed 

is bill of complaint againſt the defendant for a reh, 
(for otherwiſe that court had not cognizance of it), 
they did not always require him to find his pledges, be. 
fore the proceſs went forth to the ſheriff to bring in 
the party; becauſe, as that court was ambulatory, and 
followed the ſovereign, the plaintiff might not have his 
pledges at hand, or be known to any one in the county 
where the court at that time happened to be ſiting, 
Befides, it was imagined, that one who had committed 
2 forcible injury in breach of the peace was likely to 
avoid being taken, as the commiſſion of ſuch an injury 
made him not only liable to pay a fine to the king, as 
well as damages to the plaintiff, but alſo ſubjected him 
to an impriſonment before trial or conviction. The 
court of King's Bench, therefore, did not as formerly in- 
fiſt upon having the pledges, be ſore proceſs was awarded 
to bring the defendant into court; becauſe if they had 
waited till the plaintiff could have produced them, it 
would not only have occaſioned a cauſeleſs delay to the 
inquiries of juſtice, but have given an opportunity for 
the defendant to effect an eſcape, and avoid the mol} 
diligent ſearch of the ſheriff. 


But when the defendant was apprehended or brought 
into court by the bil, or its ſubſequent proceſs, the 
plaintiff was called upon ſor his pledges ; and if they 
were not produced when he came to declare, the de- 
fendant might have demurred or pleaded in abate- 
ment, for he had no, occafion to make any defence 


Which is the till they were found. S0 that, when pleadings ore emu 
reaſon why they in court were diſuſed, and eame to be entered in writing 


are put to the 
declaration in 
K. B. and not 
in C. B. 


by the clerk, and copies thereof made out for the 
parties, the names of the pledges for the proſecution 
were always entered in this court at the end of the de- 
claration, that being the ſtage of the ſuit in which they 
were obliged to be found on the proceſs by 5 — 
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form of which entry, though the finding of real and 
reſponſible pledges has long fince ceaſed, continues to 
he uſed to this day. But in the Common Pleas, the 
names of the pledges were not inſerted at the end of the 
declaration, becauſe they were required immediately 
upon the original, and had been inſerted therein, and 
therefore had no need to be mentioned again when the 
plaintiff came to count on his writ. 


If the plaintiff failed in his ſuit, his pledges were Of the amereia. 
emerced by the court, and the entry thereof in the judg- — 
ment was, „ Ideo conſideratum eft quod prædict. guæren. ve 
leg. ſus de proſequend. fint inde in miſericordia, &c.“ 
but without taxing them at any ſum certain. After Eftr-ating 
which the amerciament was eſtreated, then delivered to erco. 
the clerk of the aſſize in the circuit, who afterwards 
delivered the ſame to the coroner of the county, who 
offered *, that is, aſſeſſed the amerciament according 
to the nature and proportion of the vexation, and the 
ability of the party. And that aſſeſſment by the coroner 
was held a ſatisfaction of the ſtatute of magna charta, 
which provided that © nulla prædictarum miſericordiarum 
4 ponatur, niſi per ſacramenta proborum & legalium homie 
« num de viciucio. Comites autem & barones, non amer- 
® cientur, niſi per pares ſuos & non niſt ſecundum modum 
« ſtlicti. 
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Sheriffs in time growing remiſs in their duty. allowed How fQitions 
of any perſons as pledges, ſometimes returning the names P!98es intro- 
of fiCtitious perſons as pledges, at others, neglecting to | 
require or return any at all. 'And though the want 
thereof might have bcen taken advantage of by demur- 
rer, plea in abatement, or aſſigned for error; yet the 
courts, in their liberality, ſooner than the plaintiff 
ſhould be delayed, or that their judgment ſhould be 
able to be reverſed for ſo frivolous an objection, 
vaich did not affect the right of the ſuit, would 
ſuffer the plaintiff to find them at any time pending the 
ſuit, and enter their names as if really found at the 
proper time to the ſheriff or court. And the legiſlature, Allowance of 
to ſupply the want of real perſons as pledges, and re- cots to defend.” 
compenſe the deſendant where he has been unjuſtly or 3 yr greg | 
Kuatioully ſued, has, by various ſtatutes, either given 
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him the coſts he has incurred in making his defence, or 
elſe deprived the plaintiff of recovering thoſe coſts he i; 
entitled to by law, in caſes of obtaining a verdict, by 
leaving it to the judge at the trial to certify on the re. 
cord, that he had little or no cauſe of ks Since 
theſe ſtatutes for allowing the defendant his coſts, 
where the plaintiff fails, or 1s nonſuited, the writ to the 
coroner to affeer the pledges has fallen into diſuſe, 
and two ideal perſons, John Doe and Richard Re, 
have become the ready and common pledges of every 
fuitor. The want however of their names upon the 
bill or original, was not aided till the ſtatute 16 & 11 
Car. 2. c. 8. though a verdict had been had for the 


_ plaintiff. But for the better removal of this ground of 


objection, it was further enacted by the 4 & 5 Ann. 
c. 16. „ that no exception ſhall be taken for default of 
« pledges on the declaration or bill, unleſs it be ſhewn 
« for cauſe of demurrer.” And fince this laſt ſtatute, 
on a ſpecial demurrer for want of pledges on a declaration 
by bill, the court, notwithſtanding, gave judgment for 
the plaintiff; holding, that he might enter them any 
time before judgmenty becauſe pledges are not liable 
until judgment, and not even then if it be given for 
the plaintiff. Nor can the want of pledges now be 
taken adyantage of in error, though judgment pals by 
default ;. for ſince the above ſtatute of Queen Anne, the 
want thereof is but matter of form. 
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Of the Arreſt in Civil Actions. 


N the early ages of our conſtitution, ſo great a regard 
was paid to the liberty of the ſubject, that no artet 

or detention of the perſon was allowed in any civil caſe 
whatſoever, except in an action of treſpaſs vi & arms, 
Principle there- The principle by which our anceſtors in this 
were governed was, that as all debts or breaches of con- 


tract could only be an injury or loſs to the yes 
e 


reſpect 


wide 
itſelf; 
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upon | 
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eſtate of another ; ſo nothing but the goods or perſonal 
eſtate of the debtor or offender ſhould be liable to make 
fatifaction. The meſne proceſs therefore to bring 
defendants into court to anſwer to the charge, was by 
difireſs on their chattels; and when judgment was ob- 
tained, their chattels only could be taken in execution. 
But if any actual aſſault or treſpaſs was committed upon 
the perſon. or property of another, and thereby a breach 
of the public peace was occaſioned, which it was the 
dounden duty of all to preſerve, ſuch an offence was 
deemed a forfeiture of that perſonal protection to which 
the offender would otherwiſe have been entitled ; and 
upon'a charge of this kind, being rather of a criminal 
than a civil nature, his body was liable to be arreſted in 
the firſt inſtance, and after judgment to be detained in 
execution. 


The ſame practice continued for ſome time after 
the introduction of the feudal ſyſtem by William the 
Conqueror; but perhaps an additional reaſon may be 
given or ho ſhould prevail under that form of govern- 
ment. 
the lands and perſon of the tenant were anſwerable for 
the duties to his lord. No alienation of the former was 
permitted without the lord's conſent; and the latter 
was obliged, if called upon, to attend the king in his 
wars; or when at home, to ſerve his lord according to 
the nature of his tenure. Neither the one nor the 
other therefore could be ſubjected to the payment of 
debts, the laws being at that time calculated and framed 
for a nation bred to warlike atchievements. 


But in progreſs of time, real property gradually be- 
came unfettered, alienations were in ſome meaſure al- 
lowed by the great charter without acquainting the 
lord, population increaſed, trade began to flouriſh, com- 


merce was introduced, merchants grew reſpectable in 


character, and of conſequence in the ſtate; dealings 
between men became extenſive and complicated; the 
vide field of eredit, the very life of commerce, opened 
tlelf; the completion of things were altered, towns 
role from their inſignificance into importance; and 
vealth, the natural fruit of induſtry, which poured in 
upon the enltivation of arts, manufactures, and ſcience, 
ſoon 


Same practice 
at the time oi 
feudal ſyſtem, 
why. 


e very efſence of that ſyſtem was, that both _ 
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caſes neceffary 
to ptotect trade 
"4 1 ere dit. 


Different ſta- 
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Allowing ar- 
reſts of bailiffs 
mn certain cafcs. 


Arreſt in civil 


action. 2 Inſt. 144. 
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ſoon elevated the middling claſs of people; whilſt po. 
verty, the ſure attendant of prodigality, depreſſed, and 
at length proved fatal to 222 and ſuperiorit 

of the powerſul barons. , 


So great a revolution in the manners of a people ne. 
— occaſioned a change in the government aud 
laws of the country, 


The extenſion of trade and commerce was ſoon found 
ſo important to the well-being of the ſtate, that it wa, 
deemed expedient to give every encouragement and 
protection to the induſtrious trader, and to enforce, a; 
much as poſſible, honeſty and punctuality in the pay. 
ment of debts and the obſervance of contracts. Ty 
effect this, it was found neceſlary to extend the law of 
arreſts to civil caſes, and to render /ands liable to the 
difcharge of debts, as otherwiſe the fraudulent debtor 
had the means of eſcaping juſtice by ſecreting perſonal 

not his own, and living upon landed property 
in defiance of the very creditor to whom he was in. 
debted for the identical money with which he purchaſed 
it; at the ſame time, as will appear from the following 
acts of parliament, the legiſlature proceeded ſtep by 
ſtep, cautious of making any unneceflary ſacrifice of the 
perſonal freedom of the ſubject. 


The firſt ſtatute of the kind was in the fifty-ſecond 


| your of the reign of Hen. 3. called the ſtatute of Mar- 


ridge, and was in aid of the barons, who had frequently 
experienced the fraud of their bailiffs in abſconding 
with their rents, and leaving no property behind them 
to make ſatisfaction. It enacts, That if bailiffs, 
« which ought to make account to their lords, de with- 
« draw themſelves and have no lands nor tenements 
« whereby they may be diſtrained, then they ſhall be 
& attached by their ng ſo that the ſheriffs in whole 
& bailiwick they be found, ſhall cauſe them to come to 
c make their accounts. But any freehold eitate in his 
own right, though not ſufficient to ſatisfy the demand, 
took the caſe out of the ſtatute ; ſo alſo, if he did not 
withdraw himſelf ; and if the bailiff was arreſted wrong- 
fully, he might have his remedy againſt the lord by 


The 
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The next ſtatute was in protection of the merchants, Statute of 
made in the 11th year of the reign of Edw. 1. and 8 
called the ſtatute of Acton Burnel, the parliament at 14 Edw. 1. 
that time being held there. It recites, that “ foraſ- Arreſts allowed 
« much as merchants, which heretofore have lent their in favour of 
goods to divers perſons, be fallen in poverty, becauſe MR 
« there is no ſpeedy remedy provided whereby they 
« may ſhortly recover their debt at the day of payment 
« and for this cauſe, many merchants do refrain to come 
«into the realm with their merchandize, to the damage 
«of ſuch merchants and of the realm;” and it then 
gives a power to the merchant of bringing his debtor 
before a magiſtrate, and getting his debt acknowledged, 
and after the day of payment ſuing out proceſs againſt 
his property; and if that was not ſuſſicient, to take his 
l. But as this ſtatute was not much enforced, in the and lands al- 
13th year of that king, another ſtatute was paſſed of a 19wed to be 
much more rigorous nature, reciting the former, and 
ziring further powers of ſelling the land of the debtor 
by a reaſonable extent, and to impriſon him till ſatiſ- 
action made. 


The two laſt- mentioned ſtatutes ſorm one law called 
the ſtatute of merchants. 


This privilege having been given to the merchants, 13 Edw. 1. c: 11. 
the barons claimed ſtill further power on their part, and acreſt in ations 
in the ſame 13th year of Edw. 1. (c. 11.) another act — of 
paſſed in favour of them, ordaining “ that when maſters outlawry al- 
have aſſigned auditors to take their accounts, and their led thereon: 
« ſervants, bailiffs, chamberlains, and receivers are found 
u in arrear, their bodies ſhall be arreſted, and by the 
© teſtimony of the auditors, ſhall be ſent or delivered 
* to the next gaol, to be kept by the ſheriff in irons, at 
« his own colts, till he ſatisfies the arrears.” The ſta- 
tute further gives the conſequential proceſs of exigent 
and outlawry thereon. Vide the ſtatute. This was a 
ſevere law, in compariſon to that of Henry 3. firſt 
paſſed againſt bailiſſs. 


Thus ſtood the law of arreſts, till the 25th year of 25 Edw. ;. 
the reign of Edw. 3. (c. 17.) when it was enacted, that © 17. 
ſuch proceſs ſhall be made in a writ of debt and detinue — exxended 
of chattels, and taking of beaftr, by writ of capias, 8c. to debt and de- 
u is uſed in a writ of account, — 
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Edw. 
Conufor * ſta- 
rate ſtaple. 

19 Hen. 7. c. 9+ 
Arreft given in 
aQtions on the 
caſc; 
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The ſtat. of Edw. 1. therefore was then extended to 
actions of debt, and detinue. The ſtat, of 2) Edu. z 
ſtat. c. 2. g. enables the mayor of the ſtaple to arreſt the 
conuſor of a ſtatute ſtaple. For a long period of time 
namely, a century and an half, no further extenſion of 
the law of arreſts took place, until at length, in the 
19th year of the reign of Hen. 7. (c. 9.) The ſame 
proceſs is given in aftions upon the caſe as in treſpaſs or 
debt. And' in the 23d year of Hen. 8. (c. 14.) the 
like proceſs is ordained in actions for forcible entry on 

Rich. 2. and alſo in actions of annuity and covenant, 
And, laſtly, by the 21 Jac. 1. c. 4. it is extended to 
popular actions, and the ſame proceſs given in them zz 
in treſpaſs vi & armis at common law, 


Thus, by the interference of the legiſlature from time 
to time, is the proceſs of the capias, and its concomitant; 
the exigent and outlawry, now given in all civil cafes; 
in the action of treſpaſs, replevin, ejectment, deceit, 
conſpiracy and fraud, by common law; and in account, 


debt, detinue, caſe, annuity, and covenant, by the above 


How the arreſt 


was encouraged 
by the courts by 
indirect means. 


By declaring by 
ke dye. 


In all the courts. 


% 


ſtatutes. 


One circumſtance, perhaps, which expedited this ex- 
tenſion of the capias, might be, that the legiſlature ſaw 
the courts were effecting, by indirect means, the im- 
priſonment of the defendant, though not directly au- 
thorized ſo to do. And this was accompliſhed by the 
practice of declaring, as it is now termed, by the bye; 
that is, of charging the defendant, after he was once in 
court for one cauſe of action, with another freſh cauſe, 
Now, as at common law, the charge muſt have been a 
trejpaſs to have authorized an arreſt, proceſs was ſued 
out upon a charge of zreſpaſs, on which the party was 
taken into cuſtody, and then this fiQtitious charge was 
ſuſpended or abandoned, and a declaration delivered ij 
the bye, charging him with a common debt or breach of 
promiſe z for it was held by the practice of the court 
that when once the party was in the cuſtody of the 
court, he was to be detained there till he had anſwered 
every charge which might be brought againſt him, 
pending the inveſtigation of the original charge. Such 
was the mode adopted both in the King's Bench and 
Common Pleas, and the court of Exchequer a0 


availed themſclves of the ſame kind of fiftion, 0) 
charging 


2 . 
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charging a perſon with being a ſuppoſed debtor of the 
king, getting him into their cuſtody, and declaring in 
any common civil action. 


But although the capias was by degrees extended to 
civil ations as above ſhewn, ſtill it only iſſued in con- 
ſequence of the-party's diſobedience to the proceſs of 
the court; for it was neceſſary in both courts that the 
original bill or writ ſhould be firſt filed or regularly iſſued, 
that the plaintiff ſhould find real pledges to proſecute, 
leſt his action ſhould be malicious, and that a ſummons 
or warning to appear ſhould be firſt given to the party 
by the ſheriff on the writ of pone or attachment, and it 
was not till a diſobedience thereto, that the capias was 
to iſſue. 


But even theſe preliminaries were by degrees omitted 
23 unneceſſary, the pledges to proſecute, as we have 
before ſeen ¶ Appendix C], became mere matter of 
form, and at length, for the ſake of expediting the pro- 
ceedings, and preventing the defendant from elud.ng 
the proceſs of the court, it became the practice to ſue 
out the bill of Middleſex and capras in the firſt inſtance, 
without any original bill actually filed, or original writ 
ſued out, or any ſummons or warning given to the de- 
fendant. This praCtice prevailed in a great degree be- 
fore the time of Charles the Second; but by the ſtatute of 
the 13th of that king, whereby the real cauſe of action 
was obliged to be inſerted in the proceſs, it came into 
general uſe. For upon that the court of King's Bench, 
to preſerve its juriſdiction over civil cauſes where the 
party was to be arreſted for above 40 J. was obliged to 
relort to the expedient of inſerting the ac etiam in their 
bill of Middleſex Cas before ſhewn, Appendix BJ. On 
which account Sir John Keelynge, then Ch. Juſ. of the 
King's Bench had a long conteſt with Sir John 
Vaughan, then Ch. Juf. of the Common Pleas, who 


Capias at firſt 
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only iſſued after 
defendant had 
diſobeyed the 
pone or attache 


ment. 


Capias aſter · 
wards iſſued in 
firſt inſtance. 


Of the 14 Car. 2 


Introduction of 


ac ctiam 


in both courts. 


died during the altercation ; and Sir Francis North, who 


lucceeded the latter judge, being unwilling to renew 
the diſpute, ſuffered E court of King's Bench to con- 
unue quietly in the exerciſe of that practice, and made 
n order for the allowance of a ſimilar clauſe of ac etiam 
in the writ of capias quare clauſum fregit. the common 
proceſs of that court, and that it ſhould be ſo uſed in all 


le ations, 'The conſequence of which was, _ 
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the 
nor y original writ iſſue ; which is the practice 
at this day in all perſonal actions where the plaintig 
does not intend to proceed to outlawry, in which caſe 
the original writ muſt be ſued out. So that the arreſt 
was authorized by the bill of Middleſex, or capias, which 
ſuppoſed that the defendant had committed a treſpaſs, 
or en the plaintiff's cloſe ui et armis ; and the en- 
ting of the clauſe of the ac etiam was only to ſhew 
true cauſe of action, and to point out to the ſheriff 
to what amount above 407. he might inſiſt upon bail, 


Such is the brief hiſtory of the law of arreſts, and 
of the ſeizure of a man's perſon, in the firſt inſtance, 
upon a bill of Middleſex, /atitat, or capias, without any 
previous writ. 'The delay of ſuing out the original is thus 
avoided, and the expence of the fine payable thereon to 
the kingſaved(for which ſee Appendix B. ), whilſt the whole 

ings are grounded upon the mere fuppoſition 
that an original bill or writ, have been previoully filed, 


No uſe for ori- without which the court could have no juriſdiction in 
ginalbill or writ, the action. The want therefore of ſuch an original 


except on error 


afrer judgment 
by default. 


would have been fatal on a writ of error, but now it is 
cured by ſtatute of Elizabeth after verdict, and is 
only cauſe of error after judgment by default; and 
even in this caſe, if error be brought upon applica- 
tion to the maſter of the rolls, an original may be made 
out nunc pro tunc, which will operate by relation ſo as 
to warrant the proceedings; and this, even in penal 
Thus have we endeavoured to ſhew the riſe and pro- 
of that power which the creditor exerciſed, and 
ill may exerciſe over the perſon of his debtor; it te- 
mains now to explain in what way the ſeverity of the 
law has been in ſome degree mitigated in favour of the 
latter, by his diſcharge on bail, and the difference 
between common and ſpecial bail. 4 


ac etiam became a ſubſtitute for the original wit; 
did an 
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. 

. Of Bail in Civil Actions; of the Difference between 

- Common and Special Bail; and why in K. B. it 

* is called filing Common Bail, and in C. B. enter- | 
ing an Appearance. | For the Forms of Writs, 4 
nd fee Appendix F.] $3 
— THE arreſt of the defendant, as appears from the Arreſt in treſ- j 6 


preceding note, was warranted in all actions where- — 3 
in the proceſs of capia was allowed, and in all caſes PH 


whatſoever of treſpaſs vi et armis. The amount of the without any 
reſpect to the 


—— 
13 — FIR 0.0. — 
— — — 


debt or demand, or the extent of the injury, was of no * | 
ed, conſequence, the ſheriff was ordered by virtue of the FEY ff 
in proceſs to ſeize the defendant, and to detain him in # 


I IIS % „ 1 — 
fs . 4 2 


nal cuſtody till the return of the writ. No bail was al- 

t is lowed, at leaſt it was at the peril and riſk of the ſheriff its 
4 is to take bail. The liberty of the ſubject, ſo ſtrenuouſſy 12 
and protected by the arm of the common law, ſeemed now Blot. 


1 


ica- expoſed to the molt imminent danger, The ſecurity Hardſhips en- ; 
ade which a defendant derived from the pledges to proſe. d 15 
0 a cute, formerly given by the plaintiff at the commence- | 


ment of his ſuit, and who were anſwerable if he 
cad not ſhew fome foundation for his claim, no 
longer exiſted, No ſpecific charge was alleged in the 


— 


* 4 
© — a 


EST» 
* * - * % . F 1 
— —— ——_ — 


pro- proceſs ; no debt ſworn to; any one was liable to be , 
and luddenly ſeized by the iron hand of power, and dragged ; 
t re- from his home to a dungeon, a victim to malice or 1 
the revenge; a ſerious ſufferer for the ſmalleſt and moſt + 


trivial debt or offence. When arreſted, he was ſub- Extortion of the 
ect to the inſults, oppreſſion, and extortion of the —_— 
meriff or his bailiffs z who, availing themſelves of the 
undue advantages of their ſituation, aCtually let out to 
farm the emoluments of their offices. The courts in- Diſcretionary 
(eed exerciſed a diſcretionary power, and in very trifling I A 0 en 
actions ſuffered the parties when brought into court to common bail 
go at large, which was the origin of common bail, as but ſeldomexer- 
will be preſently ſhewn ; but then it muſt have appeared 
pon the face of the proceſs that the demand was for 

Vol. II. V u a trifling 
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2 trifling ſum, and there was no reſtraint upon the 
plaintiff to prevent his ſtating the cauſe of action to be to 
any amount. Such was the hardſhip which attended the 

No reme ay till law of arreſts; nor was any remedy attempted to be ap- 
(hs Henne plied till the 23d of the reign of Henry 6. when an ad 
23 Hen. d. e. 9. paſſed, enacting © That ſuch offices (namely ſheriffs and 
| « thelike)ſhould no longer be let to farm, and that perſons 

ce arreſted ſhall be diſcharged upon reaſonable ſureties of 

« ſufficient perſons, having ſufficient within the counties 

« where ſuch perſons be ſo let to bail, to keep their 

« days in ſuch place as the writ ſhall require.” See 

which was but an explanation of this ſtat. ch. 4. ſec. 4. But this act 
ol little avail. Vas but of little avail, for ſtill malice might be gratified, 
dy proſecuting for a ſum far beyond the ability of the 

Extent of bail defendant to get bail for : more eſpecially in the King's 
in K. B. Bench, as, by the practice of that court, whoever be- 
came bail was anſwerable not merely for his forth- 


coming to anſwer that charge for which he was arreſted, al 

but to anſwer all other perſons that ſhould come in 40/ 

againſt him, and ſue him by bn pending the firſt ſuit; clai 

and moreover, as the charge was for a treſpaſs, and the dan 

damages to be recovered uncertain, the bail were not part 

bound in any certain ſum, but engaged that the de- «ti 

fendant ſhould pay to the plaintiff whatever he re- amo 

covered, or render himſelf to the marſhal, or that they plair 

1 C. B. would ſatisfy the damages. But in the Common Pleas the even 
practice was otherwiſe, for there a certain debt or damage it or 


was expreſſed in the writ, and the bail only ſtipulated 
Reaſon of diſ. for him in the action, and in a ſum certain. It is for the 0 
ference in their this reaſon, and from this ancient practice, that the re- of 20 


- 2 cognizances in the two courts at this day differ in the ind | 
Common Pleas being taken in a ſum certain, in the x Bo 

Courts did not King's Bench not. Nor did the courts exerciſe their of th 
_ if at.on diſcretionary power ſo as to grant effeCtual relief; for Wil '* G 
ve 10 l. , . : 
their practice was, not to — the defendant on . f 

common bail in any cafe where the plaintiff ſtated h . ceſs 

cauſe of action to amount to 10/7. or upwards, though. to 1 

little before they limited it to 200. 4 = 

Grievances ftill The engine of oppreſſion, which the law of arreſts :! . 
— 2 that time was, in the hands of the wicked and power. Aue 
te of ful, manifeſtly appears, not only from the preamble d. made 
23 Hen. 6. and the above ſtatute of 23 Hen. 6. which reprobates the t· . «x 
$Eliz.c. a.; tortion and injuſtice complained of, but alſo from th: . 75 ö 
of the ſtatute of 8 Eliz. c. 2. whereby the legiſlature 72 


gave 


gave coſts and damages to the defendant as a check to 

the abuſe which prevailed of bringing malicious actions, 

and after the impriſonment of the party, not even de- 

claring in them, and for which, before this ſtatute, there 

was no redreſs to the party injured. The ſame ſtatute and the evils 
alſo provides againſt another evil which exiſted, of ſuing dere noticed. 
out proceſs and arreſting a party in the name of a third 

perſon without his leave, and often when no ſuch per- 

ſon exiſted. 


It ſurely appears ſurpriſing that no ſteps were taken 


A to eaſe the ſubject of a load,, the weight of which was 
| F ſo manifeſtly oppreſſive. But from the time of Henry 
* the 6th, till the 13th of Charles the 2d, nothing ap- Ad of 13Car. & 


5 pears to have been done: an act then paſſed which has 
* before been noticed in Appendix B. and D. ordering 
the particular cauſe of actian to be expreſſed in the writ, in 


- all caſes where the ſheriff was required to take bail for 

2 401. or upwards, which was the origin of the ac etiam 

"a cauſe in the writs, But till nothing prevented the DefeR thereof, 

* damages or debt being laid at any enormous ſum the 

* party choſe; and the mere expreſſing the cauſe of 

* ation, as debt or the like, in the writ, ſo long as the 

as: amount of ſuch debt was laid at the option of the 

hey plaintiff, could be but of little avail : beſides which, 

** even if the ſpecific demand was accurately ſtated, 

nage it only applied to caſes where bail was required for 

ated 4. The poorer claſs of people therefore were till 

: for the objects of oppreſſion ; and though no ſpecific cauſe 

— of action were mentioned, yet they were compelled to - 

** ind bail for 40 J. or be thrown into priſon. Nor was Mor effectual 

* ay relief beſtowed till the late period of the 12th year remedy given by 

their e the reign of George the Firit; when an act paſſed G 1. 6. 29. 
(12 Geo. 1. c. 29.), by which it was enacted, “That No arreſt under 


" no perſon ſhall be held to /pecia/ bail upon any pro- 101. 

" cels where the cauſe of action ſhall not amount 

"*t0 10/.; but in ſuch cafe the plaintiff ſhall only 

"ſerve him with proceſs, and if he does not appear, 

" plantiff may file common bail, or enter an appear- 

* ance for him. And in all caſes where the debt or Affidavit of debt 


eſts 2! | 
_ * cauſe of action amounts to 10. an affidavit muſt bs required. 


wel- 


able oi dad before a judge or proper commiſſioner, and 
he er- . ſum ſpecified in ſuch affidavit ſhall be indorſed on the gum fworn to, 
m um back of ſuch writ or proceſs ; for which ſum ſo indorſed, indorſed on writ. 


iſlature 


" the jberiff or officer Hall take bail, and for no more. 
gave U u 2 


«c no 


Made 
and extended to 
inferior courts. 


Ac etiam only 
required as be- 
tore. 


Hows the an- 
Cent and mo- 
dern practice of 
arreſts diſter. 


Different kinds 

of bail; to tne 

ſheriff, and co 

the action. 

Bail to the 
meriff. 
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« no ſuch affidavit and indorfement, the defendant i, 
© not to be arreſted, let the amount of the debt he 
ee what it may? The court ſtrictly require the af. 
davit to be poſitive. See ch. 4. ſec. 1. 


The above ſtatute was made perpetual by the 21 
Geo. 2. c. 3.; and by 19 Geo. 3. c. 70. no arreſt is al. 
lowed on proceſs out of inferior courts if the cauſe of 
action be under 101. 


Tt is obſervable, that nothing is ſaid in the above (tz 
tute of the ac etiam clauſe, or of ſpecifying the true 
cauſe of ation in the writ; ſo that the law in this reſpe& 
ands as before, and no ac etiam need be inſerted un- N 
leſs the defendant is to be held to bail for 40 J. as by 
the ſtat. 11 Car. 2. x H. Blac. 310. ; though the com- 
mon and indeed the beſt way is to infert it in all writs 
where defendant is to be held to bail. 


Such were the flow but gradual ſteps by which juſtice 
ſeems to have advanced to the relief of defendants, who, 


at length, when arreſted, became entitled to be di- F 
charged upon bail, and their adverſary compelled to 2nd 
ſpecify upon oath the nature of the charge and exad 
2mount for which the ſheriff was to take ſecurity, B 
7 (0 a0 
Thus ſtands the law at this day; and the difference the d 
in this reſpect between the modern and ancient practice we 
is moſt extraordinary. Originally no arreſt was allowed BF giver 
for any debt, or purely civil cauſe of action, but only ind 
for treſpaſſes committed vi et armis. Now the law is te. er ( 
verſed, no arreſt being allowed in actions of treſpals comm. 
vi et armis, (except by a particular order of a judge, Edw; 
but. only in caſes of debt and other civil actions. even 
| theſe 
But, in what caſes ſpecial or common bail is now re 4 By, 
quired, ſee ch. 2. « H. 
| © pre 
It is obſervable that there are two kinds of bi « ,,; 
bail to the ſheriff, or bail below; and bail to the action 41 
or bail above. The firſt is given to the ſheriff imme « üg: 
diately upon the arreſt, according to the ſtat. Hen. 6 « hall 
the ſureties enter into a bail-bond, with a condition ti « mae 
the defendant ſhall appear in the court, and at the ty « 


ſpecified in the writ, Formerly, if the condition = 


fe 
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dond was broken, the plaintiff could only proceed againſt 
the ſheriff, by ruling him to return the writ ; but he 
had no remedy againſt the ſureties on the bail-bond, 


unleſs the ſheriff delivered it up to him, and gave him 
leave to ſue in his name, which was purely optional. 
But as an additional remedy (by the 4 and 5 Ann. 
e. 16. ſ. 20.), the ſheriff, at the requeſt and coſt of the 
plaintiff, muſt now aſſign to him ſuch bail-bond, by a 
proper indorſement thereon, and plaintiff may bring an 
ation againſt the ſureties in his own name; ſo that 
now he has a double remedy, either againſt the ſheriff, 
which he may ſtill purſue, or agaialt the bail, as aſſiguee 
of the bail-bond, 


When the defendant has appeared according to the 
condition of the bond, bail above, or* to the action, are 
then put in, who enter into a recognizance to be an- 
ſwerable for the damages, which may be ultimately 
awarded if the defendant does not pay them, or ren- 
der himſelf to priſon : theſe recognizances differ in the 
two courts, as before obſerved. 


For a full explanation of bail below aud bail above, 
aud proceedings therein, ſee ch. 4. 


Before I leave this ſubject of bail, it may be uſeful 
to add a few words on the origin of common bail, and 
the difference between that and ſpecial bail. The latter, 
we find, is when real reſponſible ſureties are actually 
given; the former is merely nominal bail, John Doe 
and Richard Roe, of no poſſible uſe, by way of pledges 
or ſecurity, Yet it ſeems that the diſtinction between 
common and ſpecial bail took place very early, for Sir 
Edward Coke cites an eutry of bail in the twenty- 
ſeventh year of King Henry the Third, coram rege, in 
theſe words, “ H. P. captus per querimoniam mercatorum 
* Flandrie, et impriſonatus offert domino regi Hus & 
* HAUT in plegio ad ffandum recto, & ad reſpondendum 
" prædictis mercatoribus, et omnibus alits qui verſus eum lo- 
" qut voluerint,” &c. “Of theſe words (ſays Sir Edward, 
* 4 Inſt. 72.), hus and haut (two French words), bus 
* lignifying an elder-tree, and haut, the ſtaff of an 
* halbert, &c. I leave the conjecture that ſome have 
made thereof to themſelves : we think it was then 
common bail, now changed to Do and Ro; and the 

| Uu 3 « rather, 


Bail to the ac- 
tion. 


Origin of com- 
mon bail, and 
difference be- 
tween that and 
ſpecial bail. 


Common bail of 
great antiquity, 
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tt rather, for this word offert : and it is obſervable, that 
« by putting in bail at one man's ſuit, he was in c. 
« todig mareſchalli to anſwer all others which would 
« ſue him by bill, and this continueth to this day,” 


This conclufion of that eminent lawyer appears fairly 
drawn ; and the ſtudent may, from ſuch an authority, 


with confidence infer, that the practice of putting in 


common bail is of ancient origin. We have befcre 
ſhewn, that the court exerciſed a diſcretionary power 
in holding defendants to ſpecial bail or not, according 
to the amount of the demand. At firſt, as appears by a 
rule of court in the Complete Attorney, printed in 
1676, fol. 45, they limited it to 20/. afterwards to 
10d. ; and although in cauſes under 10 J. actual bail was 
not required, yet the defendant was brought up by the 
ſheriffon the return of the writ, and in order that he might 
be in court, and ſuppoſed to be in their cuſtody ready to 
receive any other charge that might be exhibited againſt 
him, common bail was filed of record in the names of 
John Doe and Richard Roe. And it is now neceſſary 
that this common bail ſhould be filed in all actions 
not bailable, before the plaintiff can proceed, for till 
then the defendary is not in court; but by the laſt ſta- 
tute of 12 Geo. 1. c. 29. after the defendant has been 
ſerved with proceſs, the pliantiff, if he does not appear 
within the time allowed, may file common bail, or en- 


ter an appearance for him. 


In the Common Pleas the ſame diſtinction is made 
between common and ſpecial bail ; but it is there called 
entering an appearance ; and the form, inſtead of being as 
in the King's Bench, that A. B; having been ſerved with 


proceſs, is delivered to bail, (that is to ſay, ) to _ Doe and 


Richard Roe, at the ſuit of C. D. it runs thus, B.'s «p- 


pearance for A. B. late of W. in the ſaid county, yeoman, 


at the ſuit of A. B. The reaſon of this ſeems to be, that 


in the King's Bench, as their original juriſdiction was 
only in matters of treſpaſs, and the bill was therefore 
ſometimes called the bill in treſpaſs, and as in all caſes 
of treſpaſs the party was liable to be arreſted, the de- 
fendant was of courſe in every action brought into 


| _— and delivered into the cuſtody of the mar- 


There 
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There was no proceſs to compel an appearance, as by 
diſtringas, or the like; but as the bill now called the 
bill of Middleſex, or the latitat, was only ſuppoſed 
to iſſue in caſes of treſpaſs, the defendant's perſon was 
liable to be ſeized : when in court, he was ſuppoſed to 
de in cuſtody of the marſhal ; it was upon this ſuppo- 
dtion that other actions, not of treſpaſs, were after- 
wards brought againſt him. And to preſerve this juriſ- 
dition, it was neceſſary that he ſhould either be in the 
actual cuſtody of the court, or let out by the court 
upon bail; which, when civil actions became bailable, 
was done by giving /pectal bail, as it is called; or, if in 
the diſcretion of the court they thought it too trivial a 
caſe to require real ſureties, the defendant was ſuffered 
to remain at liberty, by putting in nominal perſons, 
called filing common bail, ſtill keeping up the ſuppefetion 
that he was in the cuſtody of the court, but only out 
upon bail. Wherens in the Common Pleas no ſuch 
ſuppoſition of the defendant being in the cuſtody of the 
court prevailed z and the intention of the proceſs was 
originally very different, the operation of the attach- 
ment, or ſummons and diſtringas, being nothing more 
than to compel the appearance of the party ; if he volun- 
tarily appeared, the proceſs ceaſed: andindeed, upon the 
firſt introduction to the capias, it was only as apuniſhment 


por the refractory diſobedience of the defendant in not. 


zppearing to the former proceſs. This appearance was 
entered in the proceedings of the court. There was a 
day called the appearance day, bring the guarto die peſt 
after the return of the proceſs. The uſe of the appear- 
ance was to ſhew that the defendant was in court to 
anſwer the charge againſt him: it had no other end to 
effect. After the introduction therefore of the capias, 
and the practice of taking bail, if the judges of the 
court, who exerciſed their diſcretion, thought the ac- 
tion not of ſufficient importance to require ſpecial bail, 
they permitted the party to remain at liberty, and only 
requeſted him voluntarily to enter his appearance, ſo as 
to ſhew himſelf ready to anſwer the charge; and we 
hind by the ſtat. of 12 Geo. 1. c. 29. that if this is not 
now done by the defendant after ſervice of proceſs in 
actions not bailable, the plaintiff may enter an appear- 
ance for him. This ſeems to account for the difference 


of the practice in the two courts, in actions not bail- 


Uu 4 able, 


12 Geo. 1. does 
not take away 
proceſs by ori- 
ginal, quace 
clauſum fregit, 
or ſummons. 


Bar. 407. 


Reaſon why in 
declaration in 
C. B. defendant 
is ſometimes at · 
tached, and 
ſometimes ſum - 


moned. 


Form of bill of 
Middleſex. 


Notice. 
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able, by common bail being filed in one, and an appearance - 


entered in the other. 


It may be proper to add one more obſervation upon 
the ſubject ; namely, that the ſtatute 12 Geo. 1. does not 
take away the ancient method of proceeding in the 
court of Common Pleas by original and diſtringas: it 
only preſcribes a new mode by way of proceſs againſt 
the perſon; but plaintiff may ſtill proceed againſt the 
goods of the defendant by pone and diſtreſs, or ſummon; 
and diſtreſs, as the caſe may be. If in treſpaſs, or on 
the caſe, or ſuch like actions ariſing ex delicto, the an- 
cient proceſs is by pone, or attachment and diſtringas; 
if in debt, covenant, or actions ariſing ex contractu, it is 
by ſummons and diſtringas; which is the reaſon why in 
the declaration in the Common Pleas, in the former 
actions, it is ſtated defendant was ATTACHED, and in 


the latter that he was ſummoned to anſwer plaintiff, 
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Forms of Proceſs and Writs in King's Bench in 
Proceedings by Bill; as well in Caſes where 
Common as where Special Bail is requis ed. 


cc A PPPLESEX „ to wit.—The ſheriff is com- 
ec manded to take A. B. { here inſert John Doe 
« or Richard Roe, if but one real defendant, varying tht 
6 fiftitious defendant's chriſtian name from the real defend- 
« ant's chriſtian name), if they be found in his baili- 
« wick; and that he keep them ſafely, ſo that he may 
« have their bodies before the lord the king at We#- 
« minfler, on (inſert here any return you chooſe to make your 
« qorit of ), to anſwer C. D. in a plea of treſpaſs; and 
ee that he may have there then this precept. 

« By bill. Mansfield and Way.” 


« Mr.C.D. you are ſerved with this proceſs, to the in- 


* tent that you may, by your attorney, appear ( ogainf 
ma 
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«man and evife, ſay, for yourſelf, and Mary your wife, or 
« as her chriſtian name be, in his majeſty's court of King's 
« Bench, at the return thereof, being the (the day of the 
« month and year of return, unleſs ſame month, and then in- 
« ſtant ſuffictent ), in order to your defence in this action.“ 


Treſpaſs is ſufficient in this court on all proceſs where Remark, 
hail not required, except againſt bail on recognizance 
after judgment againſt the defendant, when the follow- 
ing ac etiam muſt be inſerted, whether bailable or not, 
after the word treſpaſs ; 


« And alſo to the bill of the ſaid A. to be exhibited Ac etiam in 
« againſt the ſaid B. in a plea of debt on recognizance, dt on 


« according to the cuſtom of the court of our lord the 8 
« king, before the king himſelf.” 


In all bailable caſes an ac etiam is inſerted, according 
to the nature of the caſe, immediately after the word 
treſpaſs, and before the word and. See forms thereof 


infra. 


The writ muſt have the aftorney's name and day, Indorſed, 
month and year when ſued out, indorſed on the back. bow. 


If bailable, theſe words are to precede attorney's 
name, on oath, bail, for ( the ſum ſworn to ), 


This writ is only ſigned; for which purpoſe you make 
a przcipe for the office in manner following: 


« Middleſex, to wit. —Bill for A. B. againſt C. D. If Pracipe. 
* bailable, you ſcore under defendant's name thus, C. D. 
* returnable ( the return of writ ).“ 


Dzy, month, and) If bailable, ſay—On oath, bail for Indorſed an? 
hear attorney 's ( ¶ ſum ſworn to), over day, month, and ck. 
Ts year. ; 


If defendant cannot be ſerved before return with 
common proceſs, or arreſted on bailable bill of Middle- 
/x, make out an alias in form following: 


% Middleſex, to wit. —The ſheriff is commanded, as Alias bil 
before he was commanded, to take, &c. (and / an 
verbatim 
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Pracipe for 
alias. 


Non omittas 


Forms in C. B. 


Form of cap, 
ad reſpond. 
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« verbatim as in former precedent ): only if bailable Cn 
de to defendant to appear muſt be omitted, and an * 
&« inſerted therein according ta the nature of the caſe ),” 


« Middleſex, to wit.— Alias bill for A. B. againſt C. D. 


Day, month, and year, R bl 
attorney's name, and « Returnable / ret YL 
when bill ſued out. ( 8 of alias). 


If alias not executed, make out pluries as follows: 


10 
& Middleſex, to wit.— The ſheriff is commanded, ag « 
& oftentimes heretofore he hath been commanded, to take, 
tc &c. (as in bill of Middleſex),” —If the alias or pluries 
are bailable, mention in præcipe when affidavit ſworn, ſu 
and when firſt writ taken out, yo 
Precipe for office, ſame as before ; only, inſtead of 
alias bill, ſay pluries bill. | 
60 
You may continue this writ for four terms, and if a; 
not executed, then ſue out a new bill of Middleſex : « t 
pay for ſame in term or vacation as at firſt. 'F 
If defendant lives in any liberty in the county, then 
make out a non emittas bill of Middleſex, in form fol- 7 
lowing : « ]; 
& Middleſex, to wit. —The ſheriff is commanded, that 
ec he do not forbear by reaſon of any liberty in his 
county, but that he take Caf before on a bailable bill, 10 
« alias or pluries).“ 2 | 6 2p 
| © of 
Pracipe, ſame as before, only calling it non omittar 
bill for, &c. 
Note. In your ac etiam, in this court, it is the com- Th 
mon practice to make ſum double that ſworn to. from 
* 6 Yeo 
Forms of Proceſs and Writs in Common Pleas. 5 de 
% Grerge the Third, &c. To the ſheriff of Middle, itory 


greeting: We command you, that you take A. B. late 


« of 
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« of London, merchant, and John Doe, late of the ſame 
« place, gentleman, if they may be found in your baili- 
« wick, and ſafely keep them, ſo that you may have 
# their bodies before our juſtices at Veſminſter, on ( the 
« return ) to anſwer to C. D. in a plea ; wherefore, with 
« force and arms, the cloſe of the ſaid C. at London, 
« they broke, and other wrongs to him did, to the great 
« damage of the ſaid C. and againſt our peace, ( here in- 
« ſert an ac etiam, if the action is bailable, ) and have you 
« there this writ. Witneſs, Sir James Eyre Knight, at 
« Weſtminſter, ( the teſte, if in term, the firſt day of term; 
« if in the vacation, the laft day of the preceding term ), in 
a « the 12th year of our reign.” 


This writ hath the filazer's name of county where 
ſued out ; and if defendant is to be ſerved therewith, 
you add a notice. 


« Mr. A.B. 
« You are ſerved with this proceſs, to the intent, that worice, | 
« you may, by your attorney, appear in his majeſty's 21 Geo. 2. FM 
« court of Common Pleas, at the return thereof, being 
«the day of in order to-your defence in this 
Action. 
« April 1795.” 


« Middleſex, to wit.— Capias for C. D. againſt A. B. Pracipe for cap. 


„late of London, merchant. Treſpaſs at Weſtminſter. d relpond. 


« Returnable ¶ the return 7. — _ 


% May 1795.” 


« Middlſex, to wit,—Captas by continuance for C. D. Precipe forcap. 
* againſt A. B. &c, [varying it according to the nature by continuance. 
« of the action]. 

| 40 Return, & c. 
June 1795.“ 


There is no difference in the capias by continuance 
from the firſt capias. - | 


You muſt take out capias by continuance in this manner, 
15. til defendant is arreſted, or ſerved with proceſs. The 
ſum ſworn to muſt be indorſed on writ, together with 


dleſen, ittorney's name, day, month, and year when ſued out. 
3. late 


« 6 G Carry 


Præcipe for teſt. 


Precipe for ron 
omittas Tapias. 4 A, B. late of, &c. and allo for, &c. 
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Carry precipe, writ, and affidavit, { if bailable, to the 
filazer of the proper county, who will make out capias, 
or you may make it out yourſelf. 


&« Lincoln, to wit.—Te/atum capias for C. D. againſt 
« A. B. late of, &c. and for 100/.. on promiſe, 


„% Returnable, &c, 
| « Affidavit for gol. 
« Tune 1795.” 


& George the Third, &c.—To the ſheriff of Bucking. 
& bam, greeting: We command you, that you take A, B. 
« late of, &c. if he ſhall be found in your bailiwick, 
« and keep him ſaſely, ſo that you may have his body 
« before our juſtices at Weſtminſter, on ( the return ), 
4e to anſwer to C. D. of a plea ; whereſore, with force 
« and arms, he broke the cloſe of the ſaid C. D. at 
« Londen, and did other injuries to him, to the great 
« damage of the ſaid C. D. and againſt our peace, (o- 
« according to the nature of the action, as directed by the 
« foregeing precepts ): AND ALSO, that the ſaid A. B. 
te anſwer the ſaid C. D. according to the cuſtom of 
« our court of the bench, of a certain plea, &c. as 
ce directed under head of ac etiam, according to he 
& nature of the caſe: And whereupon our ſheriffs oi 
& London returned to our juſtices at Weftminſler, at a 
&« certain day now paſt, that the ſaid A. B. was nct 
cc found in their baihwick ; whereas it is teſtified in our 
cc ſaid court, that the ſaid A. B. doth lie hid, and runs 
« from place to place in your county, and have there 
& this writ. Witneſs, Sir James Eyre Knight, at V. 
« minſter,” &c. 

If defendant lives in any liberty which ſheriff cannot 
enter, as the cingue ports, Wc, you muſt make out a 20 
omittas. 


«© Nerthampton.— Non omittas ca bias for C. D. againſt 


« Return, &c. 


c Affidavit for 504. : 
« Tune 1795. R. R. 


« George the Third, &c.—To the ſheriff of Northonp- 
e on, greeting: We command you, that you do not omi, 


&« by reaſon of any liberty of the liberty of * in — 
C0 ö 
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« county, but that you take A. B. late of, &c, if he ſhall 
« be found in your bailiwick, and that you keep him 
« ſafely, ſo that you may have his body before our juſ- 
« ſtices at Weftminfler, on ſ the return ), to anſwer C. D. 
« of a plea, &c. as in precipes, & c.; and alſo, that the 
« ſaid A. B. may anſwer the ſaid C. D. &c. as in ac 
« efiams, &c.: And whereupon you returned to our 
« juſtices at Weſtminſter, at a certain day now paſt, that 
« the bailiff of the aforeſaid liberty, whom you com- 
« manded, by virtue of our ſaid writ to you thereupon 
« directed, to take the ſaid A. B., gave you no anſwer 
« thereto, and have there this writ. Witneſs, Sir James 
« Eyre Knight, at We/tminfler,” &c. 
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If defendant cannot be ſerved or taken on the feHa- 
tum capias, or non omittas capias, you ifſue continuances, 
as you do on the common capras. 
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Forms of Ac etiam. 


To anſwer A. B. in a plea of treſpaſs; and alſo to a Ac etiam in 
bill of the ſaid A. B. to be exhibited againſt the ſaid debt on bond. 
C. D. for 100/. debt, according to the cuſtom of the court 
of our lord the king, before the king himſelf, if a bill of 
Middleſex ; but if a /atitat, ſay, according to the cuſtom of 
our court befare us. | 

In a plea of treſpaſs; and alſo to a bill of the ſaid In trover. 
A. B. to be exhibited againſt the ſaid C. D. for con- 
verting of the goods and chattels of the ſaid A. B. to 
the value of 50. according, &c. 


In a plea of treſpaſs; and alſo to a bill of the ſaid Detinue. 
A. B. to be exhibited againſt the ſaid C. D. for detain- 
ing the goods and chattels of the ſaid A. B. to the value 
of pool. according, &c. | 


In a plea of treſpaſs; and alſo to a bill of the ſaid Covenant. 
A. B. to be exhibited againſt the ſaid C. D. for breach 
of covenant to the damage of the ſaid A. B. of 604. ac- 
cording, &c. 


In a plea of treſpaſs; and alſo to a bill of the ſaid Aſſault. 
A. B. to be exhibited againſt the ſaid C. D. for aſſault- 
ing, beating, wounding, and evilly treating the ſaid 


13 | A. B. 
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A. B. to the damage of the ſaid A. B. of 500/. accord. 
ing, &c. 


If ſeveral de · To anſwer A. B. in a plea of treſpaſs; and alſo to ; 
tendanti. bill of the ſaid A. B. to be exhibited againſt the ſaid 
; = D., = F., and G. H. for Iool. upon promiſes, 40 


cording, &c. 


For crim. con. In a plea of trepaſs; and alſo to a bill of the (aid 
A. B. to be exhibited againſt the ſaid C. D. for aſſault. 
ing, and having criminal converſation with E. the wife 
of the ſaid A. B., to the ſaid A. B. his damage of 1000/, 
according, &c. | 


At the fuitof In a plea of treſpaſs; and alſo to a bill of the (aid 

— A. B. and E. F. as executors of the laſt will and teſta- 
ment of G. H. deceaſed, to be exhibited againſt the 
ſaid C. D. for 500. upon promiſes, according, &c. 


At the ſuit of In a plea of treſpaſs; and alſo to a bill of the ſaid A.;. 
1 as adminiſtrator of all and ſingular the goods, chattels, 
4 and credits which were of E. F. who died inteſtate, to 
be exhibited againſt the ſaid C. D. for 50/. upon pro- 

miſes, according, &c. 


At the ſuit of In a plea of treſpaſs; and alſo to a bill of the ſaid 
afſignees ofa A, B. and G. H. as aſſignees of the eſtate and effects 
— which were of E. F. a bankrupt, according to the form 
of the ſtatutes, &c. to be exhibited againſt the ſaid 
R. F. for 100/. upon promiſes, according, &c. ä 


For foreign And alſo to a bill of the ſaid A. B. for 400l. of law- 
. ful money of Great Britain, in debt, being the value of 
| Goo]. of gold and ſilver currency of the iſland of An- 
tigua in the Weſt Indics, to be exhibited, according, 


&c. 
Directions of The above writs and proceſs muſt be directed to the 
writs. proper oflicer who has the execution thereof. 


This in general is the ſheriff, unleſs the writ iſſues to 
a county palatine, or the like; but ſome cities and 
towns have two ſheriffs, and others only one, and the 
direction of the writ varies accordingly ; care therefore 


muſt be had in this reſpect. 5 
Cities 


APPENDIX (F). 


Cities and Towns having two Sheriffs, 


Briſtol, Glouceſter, Norwich, 
Cheſter, Lincoln, York, and town of 
Coventry, London, Nottingham. 


To theſe writs ſhould be directed: 


To the ſheriff of our city of Coventry, and county of 
the ſame city. | 


To the ſheriffs of our town and county of Nottingham. 


To the ſheriffs of our city of Briſtol, Cheſter, &c. 


6 
Cities and Towns having only one Sheriff. Where andy ane. | 
Cities. Towns. h 
Canterbury, Kingſton-upon-Hull, 
Exeter,  Newcaſtle-upon-Tyne, 
Litchfield, Pool, 
Worceſter, Southampton. 


To the ſheriff of our town and county of Kingſton- 
upon-Hull. 


To the ſheriff of our city of Litchfield, and county 
ol the ſame city. / 


To the ſheriff of our town and county of Newcaftle- 
upon-Tyne. 


To the ſheriff of our town and county of the town of 
ool. 


To the ſheriff of our town and county of the town 
of Southampton. 


to 
, In all other counties, they are directed to the ſheriff 
© Wl *f dliddiefex, of Surrey, and fo forth, by the name of 


the county, | 


60 | | If 
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If they iſſue to a county palatine, direct them thus: 


How direfted to To the chamberlain of our county palatine of Che. 
county palatine. ter, or his deputy, greeting. 


To the chancellor of our county palatine of Lan- 
caſter, or to his deputy there, greeting. 


Io the Reverend Father in God, by permiſſion, Lord 
Biſhop of Durham, or to his chancellor there, greeting. 


BB S ©, rs oy ws 


The above are the directions in caſes of common 
Directions of writs or proceſs ; but where it is a writ of habeas cor. 


To 


habeas corpus. pus, which is to be directed to any inferior court for ie 
the removal of any proceedings, or to any gaoler for the di 
bringing up of any priſoner, then the direction is dif. 
ferent, according to the title of ſuch court or officer, as, 
Mayor's court. To the mayor, aldermen, and ſheriffs of London, 
Sheriffs court, Io the ſheriffs of the city of London. 
Marſhalſea. To the judges of our Palace- court of Weſtminſter 
| and to of them, greeting. | 05 
To marſhal. Tothe marſhal of our priſon of the Marſhalſea, beforeus. 
Warden. To the warden of our priſon of the Fleet. T 
To different To the bailiff and burgeſſes of the town of Bucking- Bon 
townsand cities. ham, in the county of Buckingham. — 
t 
Bedford. To the mayor, aldermen, burgeſſes, and recorder of ſuit ; 
| the town of Bedford, in the county of Bedford. = 
- : | 
; To the mayor, aldermen, and burgeſſes of the borough the | 
Huntingdon. y , rg - 
of Huntingdon, in the county of Huntingdon. mu 
| 0 
Cambridge. To the mayor and bailiffs of the town of Cambridge. — 
| ar 
Suffolk. To the mayor, recorder, and burgeſſes of the borough lord(t 
of St. Edmond, in the county of Suffolk. ON 
Norwich. To the mayor, aldermen, and ſheriffs of the count N 
of the city of Norwich, FEM 
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To the mayor and recorder of our borough of Thet- Thetford, 
ford, in the county of Norfolk. 


To our truſty and well-beloved H. Gwillim, Eſq. chief ny. 

uſtice, aſſigned to hold the ſeſſions of pleas within the 
or royal franchiſe of the Honourable and Right 
Reverend Father in God, by divine permiſſion, Lord 
Biſhop of Ely, within the Uſe of Ely in the county of 
Cambridge; and to Thomas Go-to-bed Eſq. chief bailiff 
of the ſaid biſhop, within the liberty of the ſaid Iſle, 
and to each of them greeting. 


Aﬀew ents are only given above, but in general 
it is the ſafeſt way to inquire how the writ ſhould be . 
direted before it is ſued out, as it ſhould be accurate. 
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ter, : . 
0ſervations upon the Term ante Exibitionem 5 

_ Billæ. 3 f 
THERE certainly ſome confuſion in the 4 

modern caſes, reſpecting the real meaning of the 1 


phraſe ante exhibitionem bille. In the caſe of Fofter and 
Inner, Cow. 454, Lord Mansfield determined it to be on 
the filing of the declaration, that the declaration was the = 

meant thereby, and was the commencement of the 1 
it; that the Jatitar, or bill of Middleſex, was merely 
proceſs, or a ſummons to bring the party into court; 
and that any cauſe of action ariſing after the return of 
the proceſs, and before the filing of the declaration, 
might be recovered in the action; which could not be 
the caſe, if ſuch cauſe of action had ariſen after the 
tual commencement of the ſuit, as he allowed in Jabn- 
/m and Smith, Bur. 954. But with great deference, his 
ordſhip's reaſoning in Fofter and Bonner, appears by no 
means ſatisfactory. He ſays the action is not deemed 
to be brought till the bill filed, and that is the com- 
mencement of the ſuit : this I grant; but the queſtion is, 
Vor. II. © XX | IW 


ing- 
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what bill is meant thereby? and whether his ts 
prove it to mean the declaration. He adds, 3. form 
« of pleading a tender of amends or the ſtatute of 
et limitations ſhews this; for as in the Common 
here the ſuit is by original, it is pleaded ante impe. 
« trationem brevis, ſo in this court it is ſaid ante exhi. 
« bitionem bille. The bill; therefore, is conſidered a 
de an original writ, and it is the firſt ſtep on the record. 
-« The want of a bill is the common error aſſigned, 2 
« the want of an original is, in the Common Plex, 
© and both are alike cured aſter verdict. If the plain. 
. « tiff, therefore, duly proves a treſpaſs or injury be- 
« fore the exhibiting the bill, it is ſufficient.“ All this 
cannot be denied ; but furely the very argument proves 
that the bill there alluded to cannot mean the gdeclaratim, 
for if it be as an original, and as in appoſition to the 
ante impetrationem brevis in the Common Pleas, it muſt 
mean the original bill as in that court is meant the ori- 
ginal writ. Again, the common error of the want of 
a bill cannot mean the want of a declaration. It is ob- ou 
vious, therefore, that the bill to ſupport the above ar. 
gument muſt mean the original bill or bill in treſpaſs, 
which was the peculiar proceſs of the court of King's 
Bench, always filed previous to the ſuing out of any Co 
bill of Midd er or. proceſs; and which, though in ve 
progreſs of time it was omitted to be actually filed, is ſtil 
Mill ſuppoſed to be filed to give the court juriſdiction, WI the 
and the want thereof, except after verdict, is even now hay 
error. Again, another argument uſed by the learned 
judge in that caſe is, that . where a defendant is brought 1 
« inte court by a bill of Middleſex upon a ſuppoſed BW for 
« treſpaſs, in order to give the court a juriſdiction, the Wil ceſs 
4 vlaintiff may declare in whatever action, or charge rio 
« him with w injury he thinks proper. So that idui 
* (he adds) upon ſuch a ſummons to bring the defend · Wi bece 
« ant into court, the plaintiff's fling his bill is moſt pro- Wi ati. 
« perly called the commencement of the ſuit. But be wig 
here ſeems to blend and confound two very diſtin 
ſpecies of practice, which reſt upon different fouud- 'T 
ations ; the one ſtanding upon the ſubſtantial ground Bi that 
of the original juriſdiction of the court, the other upon WI libit 
mere fiction or uſurpation, founded upon the pretence, Wy ume 
that when a defendant is once in the cuſtody of tie WY that 
court, he is compelled to anſwer any charges that wo | 
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be brought againſt him. This is nothing leſs than de- 
claring by — r — party does not 
declare e origi $; his charge is totall 
—— with it, that might have been sf ſuit of 
mother perſon ; there was no occaſion when the de- 
fendant was in cuſtody to file another original bill to 
warrant proceſs in order to bring him into cuſtody; of 
courſe, in ſuch caſe, the bill or declaration muſt be the 
commencement of the ſuit ; for, in truth, it is the firſt 
ſtep taken, as there is no proceſs or writ which ever 
iſues in that particular action. 


This reaſoning, therefore, cannot be ſaid to bear out 
the poſition, that by the ante exhibitionem bille is meant 
the filing of the declaration, in actions where the de- 
ckration is founded upon proceſs previouſly iſſued. On 
the — 1 * conceive the origin of the term was a 
liſtinction between actions brought by original and by 
| il; chat in the former, the impetratio brevis or ſuing 
out of the original writ, and in the latter, the exhibitio 
lille, or exhibiting the original bill or cauſe of com- 
plaint, was the commencement of the ſuit. That the 
phraſes continued, when both the original writ in the 
Common Pleas and the original bill in the King's Bench 
were in ordinary caſes deemed unneceſſary; and that 
ſtill, legally ſpeaking, the terms are ſtrictly applicable to 
the original writ or original bill, which are /uppy/ed to 
have been ſued out. | 


This appears to be the ſtrict interpretation, and it is 
for this reaſon, that whenever the ſuing out of the pro- 
ceſs becomes material, as in caſes of the ſtatutes of limit- 
ation, or of a tender, or the like, then the true time of 
ſung ſuch proceſs may be ſhewn, and ſuch proceſs 
becomes the commencement of the ſuit. So, in bailable 
ations,” the writ with the ac etiam is conſidered as an 
myinal and as the commencement of the ſuit. 


"The ſummary of the above obfervations ſeems to be, 
that the ante. exhibitionem bille properly means the ex- 
libiting of che original bill /appoſed to be filed at the 
ime when the bill of Middleſex or datitat iſſues, and 
that when that time becomes material, as alſo in bail- 
able actions, it ſtill relates to the time of ifſuing the 
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writ or of the ſuppoſed bill being filed, which is deemed 

the commencement of the ſuit ; but when the time is not 

material, and the aCtion is not bailable, that then by 

the practice of the court it only now refers to the time 

of filing the bill or declaration, which muſt be in, or a- 

the term when the proceſs is returnable, and that althoug 

no real cauſe of action exiſted at the time the proceſi | 

firſt iſſued, till if any accrue within the term, i. . 

before the time when the declaration ought to be filed, 

the action is maintainable ; but it muſt accrue within 

the term (3 D & E 627.), which of itſelf ſhews that 

the latter reaſon given in Feſer and Bonner does not 
apply, inaſmuch as no time ſeems to be there limited; 

but that if the cauſe of action aroſe at any time before 

the declaration filed, if within two terms, — time 

allowed for declaring by the bye, it was ſufficient, 

but the contrary is the gone. For further inform. | 

ation on the nature of the original bill, how it fell 4 

into diſuſe, &c. Vide ante, Appendix A, B, C, D, E. 
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Fe the matters referred to in this note, ſee the lu · 
ter part of Appendix E. 


APPENDIX (). 


FOR the hiſtory of the origin of the ac etiam, and is 
what caſes now neceſſary, ſee Appendix B and E. 


For the forms of writs in bailable actions, and all 
of the different ac etiams, (ce Appendix F. 
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— R the origin and hiſtory of bail in civil actions, 

a4 ſce Appendix E, where the ſubject is fully treated. 

Jed, 
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* Form of Proceedings by Special Original in K. B. 
« LVO, to wit.—If A. B. ſhall give = ſecurity Proceedings by 
to proſecute, then put by ſureties and ſafe pledges, — — 1 
« C. D. late of London, merchant; to ſhew, that 1 


« whereas ¶ ſetting out the whole of the counts as in a de- 
« claration, to the damage of the ſaid A. 301. ) as he faith.” 


Special capias returnable ( the return whenſoever, &c. 

« George the Third, &c.— To the ſheriffs of Lan- Special capi 
. gon — whereſoever defendant is to be taken), OM 
greeting: We command you, that you take C. D. * 
«late of Londen, merchant, if he be found in your * 
* bailiwick, and ſafely keep him, ſo that you may have 
him before us in {the return) whereſoever we ſhall 
then be in England, to anſwer A. B. in a plea, that 
« whereas {/etting out the wwhole, as if it were a decla - 
« ration, according ta the nature of the cauſe, to the damage, 
He. as it is ſaid; and, have you there this writ, 


Q;. 1 
- 
— 
* 
8 
2 


nd in 


«Witneſs at Weſtminſter, (the tefte 
«of the writ,) in the year of our reign, 
% ( Filazer's name. I 
Iſ you chooſe to ſerve defendant with a copy, you add — 


2 notice, as in bill of Middleſex if to arreſt him, get 
warrant thereon. | | 


If defendant cunvet be taken on the capiat, plaintiff 
may ſue out an alias, and after that a p/uries, only adding Alias: 
XX 3 the Pluries. 
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Capias. 
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the words to the alias, © as formerly we have commanded 
« you ;” to the pluries © as oftentimes we have commanded 
«c you.” 

Tf defendant cannot be found in the county where 
your firſt writ iſſued, or where you intend trying the 


cauſe, then fue out a *fatum capias againſt him into 


that county where he is to be met with, direQed to 
that ſheriff, and after the words © to the ſaid A. B. 


his damage of 100/. as is ſaid,” add theſe ; « 4; 


Eaplas thereon. 


& our ſaid | of Middleſex, at a certain day now 

&« returne * that the ſaid C. was not found 275 
&« bailiwick ; whereas it is teſtified in our ſame court before 
& us, that the ſaid C. hirks and wanders up and down in 
&« your county; and have there this writ, Witneſs, &c, 
&« as ſee infra.” | | 


tc London, to wit Command A. B. and C. D. late 
« of London, merchants, that juſtly and without delay 
ic they perform to E. F. the covenant made between the 
« faid E. F. and the ſaid A. B. and C. D. according to 


4 the form, force, and effect of a certain indenture made 


te between them thereof, &c. 


« George the Third, 8&c.—To the ſheriffs of Lan- 
« ob, greeting: We command you, that you take 
* A. B. and C. D. late of London, merchants, if they 
et may be found in your bailiwick, and them ſafely keep, 
* ſo that you may have their bodies before us on 
oc —— we {hall then be in England, 
« to anſwer to E. F. in a plea, that _e and without 
b delay they perform to the faid 
$ made between A. B. and C. D. and the ſaid E. F. ac- 


| # cording to the form, force, and effect of a certain in- 


« denture made between them thereof, &c. and in 
* witneſs, &c. | 


George the Third, &c.—To the ſheriff of Middi- 
« ſexe, greeting: We command you, that you take A. B. 
# and C. D. late of London, merchants, if they may 
« be found in your bailiwick, and them ſafely keep, ſo 
« that you may have their bodies before us on 
10 whereſoever we ſhall then be in England, 
to anſwer to E. F. in a plra, that juſtly and without 


 * delay they perform to the ſaid E. F. the covenat} 


« made 


- 


F. the covenant 


— — Ms *® 


— 


Dre ee 


APPENDIX (Y). ye 


« made between them thereof, &c. And whereupon 
« our ſheriffs of London, at a certain day now paſt, re- 
« turned to us, that the aforeſaid A. B. and C. D. were 
« not, nor was either of them found in their bailiwick. 
« And thereupon it is juſtified in our ſaid court before 
« us, that the ſaid A. B. and C. D. lurk, wander, and 
« ryn about in your county; and have you there this 
« writ. Witneſs,” &c.. Wd {ia | | 


« Middleſex, to wit. Command A. B. late of Przcipe for or- 
u paviour, and C. D. late of the fame place, brewer, ginal in debt in 
« that juſtly and without delay they render to E. F. CP. 

« gol. which they owe to and unjuſtly detain from 
« him, as it is/ſaid,” &c. h 


Genre the Third, &c.— To the ſheriff of Middle- Capias. 

« ex, greeting: We command you, that you take A. 

« B, late of paviour, and C. D. late 

« of the ſame place, brewer, if they may be found in 

« your bailiwick, and them ſafely keep, ſo that you . 
may have their bodies before our juſtices at Vg. If in k. B. be- 
niger in three weeks of the Holy Trinity, to fore us where- 
« anſwer to in a plea, that they render to * 

© him 501. which they owe to and unjuſtly detain from «| 
« him, as it is ſaid ; and have there this writ, Wit- 2 
1 neſs,” &e, | | | | 7 


.* Middleſex, to wit. — Appearance for A. C. at the Pracipe for ap- 
« ſuit of J. B. to a capias returnable on the morrow of Pn. 

« All Souls whereſoever, &c. 

1 | « ]. B. Attorney,” 


Form of Praceedings againſt Peers and Members 
of Parliament, by Original and Diſtringas, or 
Bill, Summons, and Diſtringas. 


George the Third, &c.—To the ſheriff of Midale- præcipe for ori- 
, © x, greeting: Command J. G. Eſq. having privilege ginal in debt 
* of Parliament, that juſtly and without delay he render 9 
* to Mary Cobb, widow, adminiſtratrix of all and ſin- 
* gular the goods and chattels, rights and credits, 
which were of John Cobb, her late huſband, de- 
« ceaſed, with the will. of the ſaid John Cobb annexed, 
5 Xx 4 te the 
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« the ſum of 1100 J. which he detains from her, as he 


« ſaith; and unleſs he ſhall fo do, and if the ſaid Mary 
Cobb make you ſecure to proſecute her claim, then 
« ſummon by good ſummoners, the ſaid J. G. that he 
ce be before us on the next coming, 
« whereſoever we ſhall then be in England, to ſhew 
% wherefore he hath not done it; and have you there 


then this writ. Witneſs,” &c.. 


don this precipe the original writ is made out and 


directed to ſheriff, who ſummons defendant, and then 
diftringas iſſues. For form of which, ſee infra. 


But if proceedings be by 5 l bill muſt firſt be filed, u— 


Bill of Eaſter Term, 36 George 3. B. R. 
* Middleſex. — Mary Cobb, widow, adminiſtratrix of 
6 John Cobb; J. G. Eſq. having privilege of Parliament. 
« Bond 1100 4.” 


Fhen writ of fummons goes to the Sheriff as follows: 
c George the Third, &c.—To the ſheriff of Middl- 


« ſex, greeting: We command you, that you cauſe to 
26 ſummoned J. G. Eſq. he having 2 of Par- 


46 Iiament, that he be before us at Weftmi 


on 
“ Wedneſday next aſter one month from the day of 
« Eaſter, to anſwer unto Mary Cobb, widow, admini- 
« ſtratrix of all and ſingular the and chattels, 
« rights and credits, which were of John Cobb, her late 
« huſband, deceaſed, with the will of the faid John 
« Cobb annexed, in a plea, he render to the (aid 
« Mary, as ſuch adminiſtratfix as aforeſaid, 1100/. of 
es good and lawful money of Great Britain, which be 
« unjuſtly detains from her z and have you there then 
« this writ. Witneſs 3 


at Weſtminſter, the day of in the 
« year, &c. | « Mansfield FI" Way. 
Then the Difringas iſſues, 


& George the Third, & c. To the ſheriff of Middle 
« ſex, greeting: We command you, that you diſtram 
« J. G. Eſq. he having privilege of Parliament by all 
« his lands and chattels in your byjiliwick, fo Gat 
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« therewith until you have other command in that be- 

« half from us; and that you anſwer us for the iſſues 

v from the ſame, /o that you have his body before us Il diſtringas in 

« at Weſtminſter on Monday next after the morrow - rt 
« of Aſcenſion of our Lord, to anſwer Mary Cobb, our ;jugices. 

« widow, adminiſtratrix of all and fingular the goods 

« and chattels, rights and credits which were of John 

« Cobb her late huſband, deceaſed, with the will 

u of the ſaid John Cobb annexed, in a plea, that he — 1. ang 
« render to the ſaid Mary, as fuch adminiſtratrix as he bike the * 

« aforeſaid, 11007. of and lawful money of Great cloſe of the ſaid 
« Britain, which he unjuſtly detains from her, to the — to ch 
« damage of the ſaid Mary, as ſuch adminiſtratrix as ©, mo_— . 
« aforeſaid, of 20/.; and have you there then this may be. 

« writ, Witneſs at Weftminfter, 


« the day of in the r of our reign, - 
. ce Mansfield and Way.“ 
If neceſſary, the Teſfatum Diftringas then iſſues. 


« George the Third, &c.— To the ſheriff of Dor/et- Teftatum &. 
« ſhire, greeting: We command you, that you diſtrain firingas- 
J. G. Efq. having privilege of Parliament by all his 
lands and chattels in your bailiwick, ſo that neither 
* he, nor any one for him, do intermeddle therewith 
* until you ſhall have other command in that behalf 
« from us; and that you anſwer us for the iſſues of the 
« ſame, ſo that you have the body of the ſaid J. G. be- 

« fore us at Weftminfter on Friday next after the 
# morrow of the Holy Trinity, to anſwer Mary Cobb, 
* widow, adminiſtratrix of all and fingular the 

+ and chattels, rights and credits, which were of John 
Cobb, her late huſband, deceaſed, with the will of the 
* {aid John Cobb annexed, in a plea, that he render to 
the laid Mary, as ſuch adminiſtratrix as aforeſaid, 
41100 ,. of good and lawful money of Great Britain, 
* which he unjuſtly detains from her to the damage of 
* ſaid Mary, as ſuch adminiſtratrix as aforeſaid, of 201. ; 
© whereupon our ſheriff of Middleſex, at a certain day 


, © now paſt, returned to us at Weftminſter, that the 


* ſaid J. had not any lands or chattels in his baili- 
* wick, whereby he could diſtrain him to anſwer to 
* the faid Mary, as ſuch adminiſtratrix in the plea 
* aforeſaid ; and whereupon alſo, on the behalf of the 
© faid Mary, it is ſufficiently teſtified in our ſaid _ 

b a 0 ore 
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4 before us, that the ſaid J. G. Eſq. hath ſufficient landi 
« and chattels in your bailiwick, whereby you ma 
« diſtrain him to anſwer ta the ſaid Mary, as ſuch = 4 
ic miniſtratrix in the plea aforeſaid ; and have You there 
« then this writ. Witneſs 
at Wy/min/ter, in the 36th. year of our reign. 

| | „Mansfield and Way,” 


Forms of Proceedings by original Quare Clauſum 
| and Summons, Sc. in C. B. 


The original writ is a common capias, as before ſhewn 
N FJ; on this, ſheriff ſummons defendant; 
and if he does not appear, the ſame kind of diftringas 
and tef/atum diftringas, if wanted, iſſues, as above ſhewn, 
againſt peers or members of Parliament. 


APPENDIX (M). 


| Of the ancient Mode of pleading Ore Tenus, and 


the Alteration therein. 


FORMERLY, when the defendant was arreſted, and 
brought into court upon the proceſs that had iſſued 
againſt him, it was the duty of the plaintiff to deliver in 
bis charge, to which the defendant anſwered, and the 
plaintiff replied viva voce in perſon in open court, The 


| pleadings were then carried on by word of mouth; 


and the parties obliged perſonally to attend, But the 
ſtatute of Veſtminſler 2. which paſſed in the 13th 


year of the reign of Edw. 1. authorized the appoint- 


ment of artorniec, who had full power in all pleas 
moved during the circuit until the ſame were deter- 
mined, or ſuch attorney was removed. After that 
time, the perſonal attendance of the paxties being 
diſpenſed with, they carried on the pleadings in the ſui 
by their attornies; ſtill however there were parol p 

ings delivered viva voce; and it is ſaid in a former note 
[Append B) (upon the authority of Mr. Crompton) 


from which the 21 


APPENDIX (M). 


clined to think that they were reduced to writing in a 


much earlier period. It is ſaid by ſome, ſo early as in Gitbert's 
the reign of Edw. 3. and there is certainly good reaſon g 


to conclude, from 


deliberately penned. It is clear however, that the prac - Gilb. Hit. 
ice of delivering pleadings ore tenus continued longer in © B. 44- 
the Common Pleas than in the King's Bench, ] 
this mode of pleading was diſcontinued in the King's C. B. 
Bench, the practice was, that if the defendant appeared 
perſonally at the return of the writ, the plaintiff was to 


declare within three days. If he appeared by attorney, 8 Eliz. e. 2. 


he was to declare within the term. For this reaſon Gilb. Hiſt. 
there was never any continuance from the appearance» ©: B. 41. 
day to the time of declaring, nor any precedent of /iber- 

ts norrandi ; and ſo is the practice of declaring within 

the term wherein the writ is returnable even at this 


day. But the parties might at that time have obtained Meaning of dies 


by conſent a day before declaration for the. plaintiff to datus prece 
declare in, which was called dies datus prece partium; . 
But in that caſe, if the defendant did not a at the 

day given, fince there was no declaration, the plaintiff 

could not have judgment, but was obliged to bring the 

defendant in again by proceſs, that he might declare 

againſt him; for none could have judgment except upon 

complaint exhibited to the court again defendant whilſt in 

the King's Bench generally had of courſe an imparlance ce roll. 
for time to plead till the next term, and the bill or decla- 

ration was entered on a roll. This practice in the King's Gilbert's 
Bench created a ſimilar one in the Common Pleas ; for K. B. 314. 
when the plaintiff declared, though it was ore tenus, it 

was minuted by the prothonotary, and likewiſe the 

prayer or permiſſion to imparl ; in conformity to 

the King's Bench, they entered a declaration on a roll 

which was called the imparlance roll; this was done 

the firſt term, They then entered the next term the Plea rol!, 
further proceedings to ifſue which formed the plea roll; 


upon the back of which the verdict was entered, which iu roll. 
was afterwards tranſcribed upon the plea roll, and 
thereon judgment was entered. But in time, theſe pro- 


ceedings were changed, the pleadings were delivered in 
| paper 


that theſe viv4 voce proceedings continued until after When viva nd 
the reformation ;_ but I greatly doubt that, and am in- Heccedings 


diſcontinued, 


alteration in the pleadings about Reeve's Hiſtory 
that time, that they were not haſtily tpoken, but rather of Engliſh Law. 


hen Laſted longer 


aurt. When the plaintiff declared, the defendant in Of the impar. 


prius or iſſue roll was made up; Ni prius, or 
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paper to each party; and if ſpecial, made out b 
clerk of the papers in King's Bench ; from he, — 
ni priur roll was made up, and the judgment entered 
Cauſe oſ intro- thereon. The reaſon why paper proceedings were in. 
Se of paper troduced inſtead of the roll: of the court was, on ac. 
* count of the increaſe of buſineſs in the courts ; and that 
it was not poſſible for the prothonotaries to enter the 
pleadings upon the roll, and therefore the attornies 
were permitted to deliver their pleadings in paper one 
to another. Hence it is, that theſe paper proceedi 
are looked upon as the original materials to ſettle th 
Hew iſſue made wifi prius roll. In the Common Pleas the iflues are now 
op. * _— 7 by = attornies themſelves ; in the King's 
1K. 8 „ i any ſpecial pleadings, are red 
| the clerk of 2 papers, wy Mw the "as aps, 
Ja C. B. and if no ſpecial pleadings, they are, as in the Common 
Pleas, called iſſues, and made up by the attornies. 
Poſſibly the difference in the two courts in their prac- 
tice in this reſpe& might ariſe from the cauſe above 
hinted at, viz. the multiplicity of ſuits which came 
into the Common Pleas, and which rendered it impoſſi- 
ble for the prothonotaries to tranſcribe, and make out 
the pleadings; for that court certainly on its firſt eſta. 
bliſhment, and for a length of time afterwards, had in- 
finitely a greater quantity of buſineſs than the King's 


Lv proceed · Before the time of the Conqueror, law proceedings 

ing in Latin. were in Latin. In his time they were ordered to be 

In French. in French; which being a language introduced by the 

| Normans, and little known in this country, created 

great confuſion as appears in- the preamble of the ſta- 

tute 36 Edw. 3. ſec. 1. c. 15. which enacts, that the 

In Engliſh, pleadings ſhall be in Engliſb, but entered and inrolled 

1 in Latin, which was 1 the ancient uſage; and 

this practice continued till the 4 Geo. 2. c. 26. when 

The whole now they were directed to be recorded and engroſſcd in the 
in Engliſh. Engliſb language. | 
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Of the Difference in making up the Records in the 
two Courts, and Forms of Venires. 


JN order to underſtand the reaſon of the different Reaſon why * 
P 


arts of the ai, pris record, ſo far as relate to the ff dnn omitted 
jury proceſs, it is neceſſary to be acquainted with the Pieas roll and 
origin of trials at ai privs; for which ſee the next note not in K. E. 
Appendix OJ. At preſent we ſhall only account for 

difference of the records in the two courts, why 
the placita is omitted in the ni prius roll of the Com- 
A 8 


To explain this it will be neceſſary to conſider in 
what manner, after iſſue is joined, and the venire and 
diftringas made returnable, the continuances are entered 
1n the two courts. 


If it be an iſſuable term, the venire is made return- How venire 
able the laſt day of the term, without any nf priur in Wed. 
it, as it anciently was [ſee Appendix O]; and from that 
day the diffringas is teſted with a ni privs, returnable Diftringas. 
vith a day in bank; if iſſue be joined, and they do not How entered 
go to trial the ſame term, then they award a venire on © tbe coll. 
the roll, returnable the ſame or the next term; and if 
they do not go to trial, they continue the proceſs by a 
vice comes non miſit breve; and then there is on the roll 
a new venire awarded till the vacation, when mod un 8 
to trial; and when they are going to trial, they What kind ot 
the roll and enter the continuances to the diſtringas, nuances. 
which award of the diſringat is never entered on the 
plea roll, but only at the firſt day of next term after 
the aſſizes, when the pellen is returned, they enter it Of the poſtea 
talen continuato inde pruceſſu, which is a recital of the nde, Kc. 
continuance warranted by the mf prius roll. The reaſon fe of that 
of this practice is, that if they had entered the award entry. | 
of the diffringas on the plea roll, and had not gone to 
tral, they muſt from thence award an a/ins and plurier 
Mringat, which would have obliged the jury to come 
in term, and in a term not ifſuable. By this practice, 
they ſaved all trouble and expence of that nature, and 
yet 
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yet they continued the acts of the court as well; for 
poftea continuato inde proceſſu, ſhews on the plea roll, that 
the laſt award of the venire in the former term, was 
continued to the day in bank ” the proceſs, viz. by the 

e diftyingas was not ne. 
ceflary to be entered, ſince it was an act relating to a 
trial out of the court, and not in the court itſelf; and 


therefore preparatory to the trial, was formerly entered 


on the niſ prius or ifſue roll, fo called, becauſe on it the 
pleadings were entered to the iſſue at that time; and 
as it was unneceſſary to enter the continuance on the 
plea roll, ſo it was not expedient, becauſe ſuch conti- 
nuance would have embarraſſed the parties and jury; 
and therefore a general entry was thought ſufficient on 
the ay prius roll: the declaration and pleadings are 
now entered to the iſſue joined, together with the firſt 
award to the venire. But to ſave the trouble of ſuch 
entry of continuances, they enter the placita of the term 
in the vacation, when they go to trial, at the bottom of 
the mf: privs roll, between the award of the venire and 
the jurat ; and this ſhews the judge of aſſize, that it was 
an ifſue continued to the laſt term, and is a warrant to 


the officer above to continue the venire until the time 


of iſſuing the d;ffringas, Hence, in the Common Pleas, 
they make no placita at the bottom when they go to 
trial the ſame term ſue is joined ; for that would appa- 
rently be unneceſſary ſince ſuch placita came inſtead of 
the continuances; but in the King's Bench, they ak 


. ways entered the placita, though they went to trial the 


ſame term ; for anciently the continuances in that court 
were from one day to another day in the ſame term. 
Befides which, it is to be noted, that in the Common 
Pleas, there was anciently a cntinuance roll for the jury 
z ſo that after the venire was awarded, and the 

Jury proceſs was continued from term to term, they en- 
tered the continuance on a roll of that day to which 
ſuch proceſs was continued, entering up the ſtyle of the 
court on the top of ſuch roll, numbering the roll; 
and ſo, when continued to a ſubſequent term, they 
entered on the continuance roll of that day in the ſame 
manner; and when the pgſtea came up, then their entry 
was made in this manner: poftea e proceſſ 
ed. inter partes pred. per jur. ponit inde inter eos in fe- 
Aae, huc uſq. ad tunc diem ſei in Oftab. Sandi Trim 
tat. ni Juſticiar, prius, &c. . 


ESTER. 
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And when ſuch records were ſent for by writ of error Uſe thereof 
at the end of the judgment, they ſent the placita of the 
icular times of continuances to warrant that part of 
the roll that mentions the continuato inde proceſſu ; and 
this is evident from Raſtall's Entries, title Error, in a 
roll in the 5 Edw. 4. where the very number of each 
roll of continuance is entered at the foot of the judg- 
ment. After 32 Hen. 8. c. 30. the continuance roll When aboliſh 
was dropt; becauſe, by that ſtatute, all diſcontinuances © 
were cured after verdict; and therefore they only en- 
tered on the plea roll the award of the venire, which 
continued as before-mentioned, by a vic. mon mi 
breve ; but now that is dropt, and they only enter poſted Why. 
continuato inde proceſſu inter partes pred. entering the 
radi returned on the pen; and they need not, on 
the foot of the record, enter any continuance, ſince the 
want of a continuance is cured after verdict ; but they 
enter the placita and the award of the diſtringat on the 
wk prive roll, to be an authority to the judge to try the 
cauſe. | | 


The day at ni privs, and in bank, are, in conſideration Uſe and oper« 
of the law, the ſame; becauſe the writ of nf privs, — 
which gives authority to the judge to try the cauſe in the 
country, is inſtead of the court; and therefore the poſtea, 
certified by him on the day of bank, is the ſame as if 
the jury had come up to the court; and this (as was 
ſaid) is for the eaſe of the ſubject, that the jury and 
vitneſes may not be brought our of their proper county. 


| Ia venire is awarded, and they do not go to trial the How continue 

next aſſizes, but it lies for ſeveral terms, the continuance 1 5 
may be made by a vic. non miſit breve ; but if a niſ prius 

de awarded, and ſome of the jury appear, and the panel 

de not full, ſo that the trial is not carried on, they only 

enter thoſe of the jury that appeared, et alii non venerunt, 

ded reſpectuentur to the next term pro defecto jur.; and 

at the day in the next term, they award an alias diſtrin- 

tar to the next aſſizes, with a mf privs until the next 


term, Gilb, Hiſt, C. P. 


Form of the awarding of the Venire. Forms of 
awards of ve. 


Where there are two or more iſſues joined, then after nice | 
the words, * and the ſaid plaintiff doth the like,” add Where two or 
tleſe : «© Therefore as well to try this iſſue as the ſaid ware ues. 

&« other 
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other iſſue above joined, the ſheriff is commanded 
i that he cauſe to come here in fifteen days of Saint 


4. Martin twelve, &c. by whom, &c. and who neither, 
« &c. to recognize, &c. becauſe as well,” &c. 


How to make up an iſſue where the defendants plead 


ſeparately. 
In this cafe, you add to each copy of the iſſue, the 
two pleas, and join the ſimiliter to each, and then ſay: 
Therefore as well to try the iſſue above joined againſt 


4 the ſaid John Doe, as the ſaid other iſſue above joined 


If ene lets judg - 
ment go by de- 
faul. 


« againſt the ſaid Richard Roe, the ſheriff is commanded 
« that he cauſe to come here, in,” &c. (as above), 


Go to the end of the plea pleaded by the defendant, 
and add the femaliter thereto then ſay, And the ſaid 


„ Richard, in his own perſon, comes and defends the 


Unica taxatio. 


. < between the ſaid John and Ri 


« wrong and injury, when, &c. and ſays nothing in bar 
« or precluſion of the ſaid action of the ſaid John, by 
« which the faid John remains therein undefended 
« againſt the ſaid Richard; for which the ſaid John 
sought to recover againſt the ſaid Richard his damages 
« by reaſon of the premiſes ; but becauſe it is unknown 
4 to the court here what damages the ſaid John hath 
t ſuſtained by the — I and becauſe it is 
« alſo at preſent unknown to the court here, whether 
« the ſaid Richard will be convicted of the premiſes 
« upon which the above iſſue is joined between the ſaid 
« John and the ſaid Richard or not; and becauſe it is 
ec neceſſary and convenient, that there be but one taxa- 
« tion of damages in this fuit, therefore let the giving 
« of judgment in this behalf be ſtayed until the ſaid iſſue 
be determined] 
6 and as well to _ iſſue above joined between the 
« ſaid John and Richard, as to inquire againſt the 
« ſaid Richard what damages the ſaid John hath 
« ſuſtained in this behalf, the ſheriffs are commanded, 
« that they cauſe to come here in eight days of the 
« Purification, twelve, &c. by whom, &c. and who 


e neither, &c. becauſe as well,” &c. 


How if iſſue in 


When the iſſue is in a county palatine, where the king's 


county palatine; grits do not run, and muſt be tried by a jury of the pa- 


of the mittimus. 


latinate, the record is ſent down by mittimus to the 
judges o be tried; and the. award of the venire and 


enittimils 
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mittimus are in the following form, with a ſuggeſtion at 
the beginning: Therefore let a jury be made there- 
«of; and becauſe the iſſue aforeſaid, between the 
« parties above joined, ought to be tried by men of the 
& county palatine of Lancaſter z that is to ſay, of the 
« body of the ſaid county, where the writ of our ſaid 
lord the king doth not run, and not elſewhere ; there- 
« fore to try the iſſue aforeſaid, between the parties 
« above joined, let the record of the plaint aforeſaid be 
« ſent to his majeſty's juſtices of the ſaid county palatine 
« of Lancaſter; ſv that the ſame juſtices, by his ſaid 
« majeſty's writ of that county, to be duly made out, 
«and to the ſheriff of the ſame county directed, do 
« command the ſaid ſheriff that he — twelve good 
« and lawful men, of the body of the ſaid county of 
« Lancaſter, to come before the juſtices, at their next 
« general ſeſſions of aſſize to be holden for the ſaid 
county, after the ſaid record ſhall be delivered to 
« them, each of whom, &c. by whom, &c. and who 
neither, &c. to recognize, &c. becauſe as well, &c. 
And when the verification and iſſue aforeſaid ſhall 
« be there made and tried, that then the faid juſtices 
« ſhall ſend the record of the plaint aforeſaid, together 
« with every thing that ſhall be done thereupon before 
them, in his ſaid · majeſty's court, there to our ſaid 
« lord the king at Wefiminfter, at a certain day which 
« the ſaid juſtices ſhall appoint; the ſaid parties to be 
« in the ſame court, there to hear a judgment there- 
% upon.“ 

The Award of a Venire on a Welch [ſue into the next 

Engliſh County, is in the following Form : 

And becauſe the iflue aforeſaid, between the parties 


d 


Award of ve- 


nire ona 


above joined, ought to be tried by men of the next iſſue. 


« Engliſh county to the ſaid county of „ and not 
« ellewherez and becauſe the county of is the 
* next Engliſh county to the ſaid county f 3 
© therefore let 2 jury of the ſaid county of come 
© thereupon before our lord the king at We/tminfler, 
on (ſome return day before the trial), and who 
© neither, &c. to recognize, &c. becauſe as well, &c. 
the ſame day is given to the ſaid parties there,” 


In the record on a Welch iſſue, the jurata and venire, 
dfiringas, &c, are made up of the next Engliſh county 
, * V3 | I I iato 


Welch 
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Suggeſtion by 
Eaft India Com- 
y that one cf 
fheriffs is 
intereſted. 
Venire fo the 
other ſheriff. 


Suggeſtion that 
ſheriff is of kin 
to detendant. 


Ven tre to ccro. 
ner, 


Saxgeftion that 
ſheriff and co- 


roner are parties. 


Venire io Eli- 
ſors. 
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into Which the venire is awarded, as if the venire were 


laid in that county, | 


A Suggeition that one of the Sheriff is intereſted, &c. 
by the Za, India Company: 

« And hereupon the faid United Company fay, that 
„ W. 8. and R. W. EIqrs. are ſheriffs of Londen; 
« and that the ſaid W. 8. one of the ſaid ſheriffs, in 
c his own right, is proprietor, and hath intereſt in and 
« to a ſhare and proportion of the principal ſtock of 
F the ſaid United Company, to the value of C. . 
% and is a member of the ſaid United Company, and 
te this the faid United Company are ready to verify ; 
t and for this cauſe, the ſaid United Company pray a 
« writ to be directed to the ſaid R. W. Eſq. the other 
% ſheriff of London, to cauſe to come twelve, &c. to 
« try the ſeveral iſſues between the ſaid parties; and 
« becauſe the ſaid Francis doth not deny the afore- 
ie faid allegation of the ſaid United Company, but 
©« acknowledgeth the ſame, it is granted to them, &c. 
« Therefore let a jury, &c.“ 


Suggeftion that the Sheriff is of Kin to the Defendant, 


% And hereupon the ſaid A. B. fays, that I. W. Eſq. 
&« is ſheriff of the ſaid county of E. and that the ſaid 
&« C, D. is of kin to the ſaid I. W. in this, that one 
&« J. D. junior ſon of the faid C. D. married and took 
&« to wife one I. W. who is yet alive, the daughter of 
ce the ſaid I, W. ſheriff of the county aforeſaid; and for 
« this cauſe, he prays a writ of our lord the king of 
e venire facias, to be directed to the coroner of the 
« {aid county of E. and becauſethe ſaid C. D. doth not 
et deny the aforeſaid allegation of the ſaid A. B. it is 
« granted to him, c. Therefore it is commanded to 
tt the coroner of the ſaid county of E. that he cauſe to 
«© come here twelve, &c. &c.” 48 


Suggeſtion that the Sheriff and Coroner are Parties, and 
Venire to Elifors: | 


« And hereupon the faid Anthony ſays, that A. B., 

« and C. D. now ſheriffs of the city of Coventry and 

« county of the ſame city, are bailiffs of the city of 

Coventry aforeſaid, and therefore parties to the 

« matter aforeſaid, above between him the ſaid Anthony 
I | 


« and 


ww ww ww wo. 


« and the ſaid Thomas, put in iſſue, and that Simon 
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Burton, now coroner of the ſaid city of Coventry 
« aforeſaid, and therefore likewiſe a party to the ſaid 
matter above, between the ſaid Anthony and the ſaid 
« Thomas as aforeſaid, put in iſſue; and the ſame - 
„ Anthony prays a writ of the lord the king, to be 
« directed to two diſcreet and indifferent perſons, 
« within the ſaid county of the city of Coventry afore- 
« ſaid reſiding, by the court here to be elected, to cauſe 
« to come twelve free and lawful men of the neighbour- 
« hood of Wichen, in the ſaid county of the city of 
« Coventry aforeſaid, to try the ifſue aforeſaid, between 
« the parties aforeſaid above as aforeſaid joined: and 
« becauſe the ſaid 'Thomas Laurence doth not deny the 
* allegation aforeſaid, therefore E. H. and A. L. (with 
« the agent of the parties aforeſaid by the court here 
elected and named) are commanded that they cauſe 
to come before the lord the king at Wefminſter on 
00 next aſter twelve, &c. by whom, &c. 
« and who neither, &c. to recognize, &c. becauſe as 
« well, &c. The ſame day is given to the parties afore- 
« ſaid there,” &c. ; | 


Where Party died after one Venire: 


« Therefore the ſheriff is commanded that he cauſe suggeſtion of 
to come before the lord the king, from the day of «cath of party, 
gt. Michael, in three weeks wherelocver, &c. twelve, og awarding 
« &c. by whom, &c. and who neither, &c. to recog- another award. 
« nize, &c. becauſe as well, &c. The ſame day is given . 

« to the parties aforeſaid, &c. Before which day, to wit, 
on the day of in the year of the reign of 
« the ſaid lord the now king, the [aid Theodore died, 
«and the ſaid James ſurvived him; and now at this 
« day, before the ſaid lord the king at Weſtminſter, 
comes the ſaid James and Walter by their attornies 
« aforeſaid, and the ſheriff aforeſaid hath not returned 
„the ſaid writ thereof, nor done any thing therein: 
« therefore, as before the ſheriff of the county afore- 
« ſaid, is commanded that he cauſe to come before 
the ſaid lord the king in the octave of St. Hilary, 
* whereſoever, &c. twelve, &c. by whom, &c. The 


« fame day is given to the parties aforeſaid, &c.” 


Verdict ſet afide, and Venire de novo awarded: 
« And hereupon the record and verdict aforeſaid verdia ſet ade 


«being read and heard, it ſeems to the juſtices here, and venire de 
l Yy 2 « that * awarded. 
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te that the jurors aforeſaid have miſbehaved themſelves fro 

« in giving the verdiC aforeſaid, ſo that that verdict is ſon 

« ;jdle and void in law. Therefore it is conſidered that bec 

« the verdict aforeſaid be held as idle and void, and had no 
« for nothing; and the proceſs againſt the jurors firſt pre 

« impannelled being omitted, and that panel being 
« entirely withdrawn, the ſheriff is commanded that he I 
« cauſe- to come anew here, in the octave of the Puri. eſta 
« fication of the Bleſſed Virgin Mary, twelve, &c. by has 
« whom, &c. and who neither, &c. to recognize, &c. app 
« becauſc'as well,” &c. as { 
ann 
gre: 
- — tt ſent 
| T 
| as fc 
APPENDIX (0). — 
| . ford 
Poe oy & Wat 
Of the Mies and Trials at Niſi Prius. in 
| Wilt 
FROM the multiplicity of buſineſs which flowed into Nel 
the courts of Aula Regit and Exchequer, the grand ok 
Juſticiary and his aſſeſſors on the Bench, ſoon found 

themſelves fully occupied; and as the application to A 
theſe courts became more frequent, it was judged ne- celle 

: ceſſary, both in aid of themſelves, and in relief of ſuitors, lex, 
in:titution of to ereCt ſome other tribunal of the ſame nature. Ac- and 
juſtices in eyre. cordingly juſtices were appointed to go itinera or cir- * 
, cuits through the kingdom, and determine pleas in the day. 
1 Reeve's Hiſt. ſeveral counties. To theſe new tribunals was given 2 four 
Law, 52. very comprehenſive juriſdiftion. As they were a ſon * 
of emanations from the Curia Regis and Exchequer, be di 
and were ſubſtituted in ſome meafure in their place, count 


Their power. (except with the reſervation of appeal thereto,) they powe 
| were endowed with all the authorities and powers ot livery 

thoſe courts. Theſe juſtices itinerant or errant, in theit exam 

feveral itinera or eyres, held plea of all cauſes whether and t 

civil or criminal, and in moſt reſpects diſcharged the accor, 

office of both the ſuperior courts. The characters of WW chis p 

the perſons eutruſted with this juriſdiftion were equal 

to the high authority they exerciſed ; the ſame perſons own « 

who were juſtices in the king's court being (among other 

Whence de. others) juſtices itinerant. They acted under the king that t 
rived. writ in natute of a commiſſion, and they went gun? be obl 
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from ſeven years to ſeven years, though their circuits 

ſometimes returned at ſhorter intervals. Their circuits Circuits when 
became a kind of limitation in criminal proſecutions, as beld. 

no one could be indicted for any thing done before the 

preceding eyre, 

It is not eaſy to determine the exact period when this — mn 
eſtabliſhment of jaſtices itinerant was firſt made. It Heft enabiich 
has long been the common opinion that they were firſt 
appointed in the great council held at Nottingham, or 
as ſome ſay at Northampton, in the 22d year of Henry 2. 
anno Dom. 1176, when the king, by the advice of the 
great council, divided the realm into fix circuits, and 
ſent out three jultices in each to adminiſter juſtice. 


The counties aſſigned to each of theſe circuits were Kingdom di- 
as follow : to one, the counties of Norfolk, Suffolk, Cam- inet e 13 
bridge, Huntingdon, Bedford, Buckingham, Eſſex, Hert- 
ford ; to another, Lincoln, Nottingham, Derby, Stafford, 
Warwick, Northampton, Leiceſier ; to another, Kent, 
Surry, Southampton, Suſſex, "Berks, Oxford; to another, 
Wilts, Dorſet, Somerſet, Devon, Cornwall; to another, 
Perk, Richmond, Lancaſter, Copland, Weſtmorland, North- 
umberland, Cumberland, f : 


About three years afterwards the kingdom was par- Then into four. 
celled out into four circuits only, the county of Middle- 
ſex, which before was not noticed, was then included, N 
and more juſtices aſſigned to each. But they were Afterwards into 3 
ſince again divided into fx circuits as they are at this * Ro] 
day, The criminal juriſprudence of the country being Delay in cri- 
found very defeRtive, from the great delay of juſtice in minal caſes, 
criminal caſes, as all trials of that kind were obliged to being held fel- 
be deferred till the juſtices itinerant came into the dom. 
county, commiſſions uſed to be occaſionally iſſueq, em: | 
powering certain juſtices therein named to make a de. 1 Reeve, 57.. 4 
livery of the gaol ſpecified in the commiſſion, that is to Origin of com- - 
examine into the offences of all the priſoners therein, — oi gaol 
and to diſcharge, continue in cuſtody, or puniſh them ee: 
according to their ſeveral crimes. The exact time when 
this practice commenced is not aſcertained, It had been Of the trial by n 
a very ancient cuſtom among the Normans, both in their duel of hne 15 
own country and in France, to try titles to land, and 1 
other queſtions, by due. When William had ordained . X 9 
that this martial practice of his qwn country ſhould | 4 
be obſerved here in criminal trials, it became very eaſy 

„ ® to 
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to introduce it in civil caſes; and, being only uſed in the 

Curia Regis, it had not, among the other novelties of 

that court, as it certainly would have had in the county 

court, or any other of the ancient tribunals of Saxon 

original, the appearance of ſo ſingular an innovation. 

Nature thereof. With all its abſurdity, this mode of trial was not with. 
a out ſome marks of a rational reliance on teſtimony 
Oath necefary. and vouchers for the truth of what was in diſpute ; for 
it was: never awarded without the oath of a credible 

witneſs, who would venture his life in the duel for the 

Form thereof. truth of what he ſwore. I am ready,” ſays the party 
| litigant ** to prove it by my freeman John, whom his 
father on his death-bed had enjoined, by the duty he 
tc owed him, that if at any time he ſhould hear of a ſuit 
cc for this land, he ſhould hazard himſelf in a duel for 
&« it, as for that which his father had ſeen and heard.” 
Thus the champion of the demandant was ſuch as 
might be a fit witneſs, and on that account the de- 
mandant could never engage in the combat himſelf; 
Who might be but the other party, who was defendant or tenant in the 


parties. ſuit, might engage cither in his own perſon or by that 
of another. | 
3 It is difficult to ſay what matters were at one time 


ſubmitted” to this mode of trial. Perhaps, at firſt, all 
queſtions of fact might, at the option of the demandant, 
In all matters have been tried by battle. In the reign of Henry 2. it 
relating to land- was deciſive in pleas concerning freehold, in writs 
| of right, in warranty of land, or of goods ſold, debts 
upon mortgage or promiſe, ſureties denying their 
furetyſbip, the validity of charters, and queſtions con- 
eerning ſervines. But notwithſtanding the general bent 
of this people to admit the propriety of a trial ſo ſuitable 
to their martial genius, there mult have been men of 
gravity and learning among them at all times, and 
ſons of that character would always reprobate ſo 
lueffectual and cruel a proceeding. g . 


How ehanged As men became more civilized, a change was ef- 
into trial bꝰ ſected; and we find in the reign of Henry 2. that 
gi many queſtions of fact relating to property were tried by 
neee, 33. twelve /iberos et legnles homines juratos ſworn to ſpeak 

| the truth, who were ſummoned by the ſheriff for that 
Which was purpoſe; This tribunal was in ſome caſes called « iſa, 


a. from affidere, as it ſaid, becauſe they fat together: 
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though it is moſt probable, and indeed ſeems intimated What affifa pro- 
by the manner in which Glanvilie often expreſſes him- perly meant. 
ſelf, that it was empharically ſo called from the /f 

as the laws were then termed, by which the applica- 

tion of this trial was in many inſtances ordained. On 

other occaſions this trial was called jurata, from the 

juratas or juratores who compoſed it. | 


Although inſtances might have occurred before of 
trial ſomething ſimilar to that of trial by jury, yet it wag 
not till the reign of Henry the Second that the preſent 
trial by jury became general. It ſeems as if this law Operation there- 
called a/fiſa ordained that all queſtions of cin of land of 
ſhould be tried by a recognition of twelve good and 
lawful men, ſworn to ſpeak the truth; and that in 
queſtions of right of land, the tenant might elect to 
have the matter tried by twelve good and lawful nights, 
inſtead of the duel. It appears that ſome incidenta] 

ints in a cauſe, that were neither queſtions cf mere 
right nor of ſeiſin of land, were tried by a recognition of 
twelve men; and that in all theſe cafes, the proceeding Recognition, 
was called per afſiſam and per recognitionem; and the what. 
perſons compoling it were called juratores, juratt, re- 
cognitores aſſiſæ, and collectively a et recognitio, only 
the twelve jurors in queſtions of mere right, being Magna aflifa, 
knights, were diſtinguiſhed with the appellation of Wi. 
magna afſiſa, which is the caſe at this day in trials on a 
writ of right. Thus far have we ſhewn the nature of this 
ſpecies of trial by jury called %a, and to what cauſes 
it related. Juries were alſo uſed in other caſes not Juries uſed in 
called afifa, as in queſtions of property not relating to er a%ons, 
land, in which actions the proceedings were ſaid to be Alk 
per juratam patriæ, or vicineti, per inguifitionem, per ju= 
ramentum legalium hominum ; and this in criminal ag 
well as ciuil matters. 


The above adbſervations were thought neceſſary, in 
order that the ſtudent might underſtand the true mean- 
ing of the word e, and the nature of the commiſhog 
of aſſize, and the office of judge of aſſige. 


In the reign of Henry the Third, in order ta render ERhS⁰) ent 
the proceeding by aſſize more expeditious, and nat to f judges of 
delay the inquiry until the coming of the juſtices in eyre, ** 
who we find ſeldom went their circuits, other juſtices 
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were appointed to go circuits once every year to take cauſ 
aſſizes; they acted in this reſpe under the king's ther 
commiſhon, called the Commiſſion of Aſſize, and the dition 
Origin of aff» Juſtices, were denominated Judges of Aſſize. To theſe by tl 
— juſtices were ofſociated the knights of the county, who that 
with them took the aſſize; and this is probably the origin « to 
of the preſent 2fſciation in the commiſſion of aſſize. « co 
| . | « Mi 
Of the commiſ- In ancient times, when any particular outrage or « the 
Hon of oyer miſdemeanor had been committed, a cettain writ uſed « (a 
and terminer. to iſſue ad audiendum et terminandum ſuch offence, fince ed hi 
called the Commiſhon of Oyer and Terminer, which was was | 
directed to any juſtice, or even private perſon, at the Mich 
ſuit of the party requiring, or the diſcretion of the of. 
ficer granting it; but in the reign of Edward 1. it By 
was ordained by ſtatute, that this writ ſhould not be cipall 
ted before any juſtices except juſtices of either to the 
nch, and juſtices in eyre, unleſs in caſes of particular who 1 
enormity, where the king ex necef/itate rei ſhould think fore 1 
fit to grant it. ; For t 
methc 
I mention this, becauſe now the juſtices of aſſize act ena 
under the commiſſion of oyer and terminer. lirery 
| | the th 
Of trials at ni In this ſame reign of Edward 1. paſſed the ſtatute of court 
2 3K niß prius, as it is called. Indeed, before this time, the the cl 
Wy mfi prius clauſe was not altogether unknown; for as facias, 
great expence was occaſioned to the parties in bringing and is 
up witneſſes and the like, from diſtant parts to Welt- 

— minſter, on the trial of trifling cauſes, a practice very The 
Clauſe of niſi early obtained, of continuing the cauſe from term to return 
Prius of earlier term in the court above, provided the juſtices in eyre fue i. 
"Oe did not previouſly come into the county where the from x 

cauſe of action aroſe; and if they did, they had juriſ- the aff 

diction of the cauſe. Semper dabitur dies (lays Bracton, names 

lib. 3. tr. 1. c. 11. f. 8.) purtibus a juftictariis de banco piece © 

ſub tali conditione * nifi juſtictarii itinerantes prius venerint not ſur 

« ad partes illas.” | | muſt 1 

go 3 compul 

but now inſert- But by the ſtatute of ui, prive in the reign of Ed- called 
ed in different ward 1. juſtices of aſſize were empowered to try com- ſurator: 
parts of the mon iſſues in treſpaſs and other leſs important ſuits, mandin 
oy with directions to return them (when tried) into the them b 


court above, where alone the judgment ſhould be given. upon tl 
And as only the trial and not the determination of = 
* | C4ute ® For f 
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cauſe was now intended to be had in the court below, 
therefore the clauſe of ni prius was left out of the con- 
ditional continuances before mentioned, and was directed 
by the ſtatute to be inſerted in the writs of venire facias*; 
that is, „That the ſheriff ſhould cauſe the jurors 
«to come to Weſtminfler (or whereſoever the king's 
« court ſhould be held) on ſuch a day in Eaſter and 
« Michaelmas terms: Niſ prius, unleſs before that day 
« the juſtices aſſigned to take aſſizes ſhall come into his 
« ſaid county,” By virtue of which the ſheriff return- 
ed his jurors to the court of the juſtices of aſſize, which 
was ſure to be held in the vacation before Eaſter and 
Michaelmas terms, and there the trial was had. 


But an inconvenience attended this proviſion; prin- 
cipally becauſe as the ſheriff made no return of the jury 
to the court at Weſtminſter, the parties were ignorant 
who they were till they came upon the trial, and there- 
fore were not ready with their challenges or exceptions. 
For this reaſon, by the ſtat. 42 Edw. 3. c. 11. the 
method of trials by ni prius was altered; and it was 
ena ed, that no inqueſts (except of aſſize and gaal de- 
livery) ſhould be taken by a writ of nj prius till after 
the theriff had returned the names of the jurors to the 
court above. So that now in almoſt every civil cauſe, 
the clauſe of niſi prius is left out of the writ of venire 
facias, which is the ſheriff's warrant to return the jury, 
and is inſerted in another part of the proceedings. 


The preſent practice is to make the ſheriff's venire 
returnable on the taſt return of the ſame term wherein 
iſſue is joined, viz. Hilary or Trinity terms, which, 
from the making up of the iſſues therein to be tried at 
the aſſizes, are called iſuable terms; and he returns the 
names of the jurors in a panel (a little pane or oblong 
piece of parchment) annexed to the writ, This jury is 
not ſummoned, and therefore not appearing at the day, 
muſt unavoidably make default; for which reaſon a 
compulſive proceſs is now awarded againſt the jurors, 
called in the Common Pleas a writ of habeas corpora 
ſuraterum, and in the King's Bench a diftringas, com- 
manding the ſheriff to have their bodies, or to diſtrain 
them by their lands and goods, that they may appear 
pon the day appointed. The entry therefore on the 


For further information on this ſubject, ſee Ollb. Hiſt. C. B. 97. 


Of the venire. 


Nature of nifi 
prius ; clauſe 
therein. 


Inconvenience 
of niſi prius be - 
ing in venire. 


How altercd, 


and now infert. 
ed in diſtringas 
or haheas cor 
pora juiatorum, 
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Preſent form cf 
entry of nif 
prius clauſe or 
roll. 


* 


4 Blac Com. 


Of the different 
commiſſions 
judges on cir- 
cuits act under. 


Cf the aſſocĩate. 


The non omnes 


3 Ac. Com. 59. 


” that if all cannot be preſent, any two of them (a jut 
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roll or record after the venire is, © that the jury is 
© re/pited through defect of the jurors till the firſt day 


« of the next term, then to appear at Weſtminſter Y 
« unleſs before that time C mife privs / VIZ. on Saturday . 
«the 23d of February, the juſtices of our lord the king N 
« appointed to take aſſizes in that county ſhall have the 
come to Buckingham (that is to the place aſſigned — 


& for holding the aſſizes).“ And thereupon the writ 
commands the ſheriff to have their bodies at Vg. 
minſter, or before the ſaid juſtices of afſize, if before 
that time they come to Buckingham, viz. on the 23d 
February aforeſaid. And as the judges are ſure to come 
and open the circuit commiſſions on the day men- 
tioned in the writ, the ſheriif ſummons the jury to 
appear at the aſhzes, and there the trial is had be- 
fore the juſtices of a//ize and miſt prius, among whom 
are uſually two of the judges of the courts of V. 
minfler, the whole kingdom being divided into fix 
circuits for this purpoſe. 'Thus we may obſerve that 
the trial of common iſſues at fe privs, which was in its 
original on:iy a collateral incident to the original bu- 
fineſs of the juſtices of aſſize, is now by the various re- 
volutions of practice become their principal civil em- 
ployment: hardly any thing remaining in uſe of the 
real net but the name. 


The judges upon their circuits now ſit by virtue of 
five ſeveral commiſſions, the origin and nature of which 
we have above ſhewn, and how they were reſpeCtively 
ated upon. 1. The commiſſion of the peace, as con- 
fervators of the peace generally. 2. A commiſſion of 
oyer and terminer. 3. A commiſſion. of general gaol Of th, 
delivery. 4. A commiſſion of ge. 5. That of nj aga 
frins. Theſe commiſſions are conſtantly accompanied wu 
by writs of aſſociation, in purſuance of the ſtatute of 
Edw. 1. and 2. whereby certain perſons (uſually the 
clerk of aſſize and his ſubordinate officer, called from 
thence the judge's aſſociate) are directed to afſociate 
themſelves with the juſtices and ſerjeants, and they are 
required to admit the ſaid perſons into their ſociety, in 
order to take the aſſizes, &c. that a ſufficient ſupply of 
commiſſioners may never be wanting. But to prevent 
the delay of juſtice by the abſence of any of them, there 
is alſo iſſued of courſe a writ of / non omner, direCting 


tice 
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gee or ſerjeant being one) may proceed to execute the 
commillion. 
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The ancient ſtatutes before mentioned, which forbid conſtruction of 
the iſſuing of oyers and terminers, except to the juſtices fiat. —— x. of 
of one bench or the other, or to thoſe in eyre, are re- _=—_— wy 
ſtrained by Serjeant Hawkins” judicious interpretation . Woodeſon, 
to mean ſpecial commiſſions only, granted at the com- 113. 
= of particular perſons, which praftice hath long 
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obſolete. 


The courts holden before our preſent itinerant juſ- Courts of 
fices, exerciſing either their civil or criminal juriſdiction, Nin Prius. 

are of record. The records are made up in the ſupe- Courts of Re- 
rior courts at Weſtminſter, and then go down to be tried o. 

in their proper county before theſe juſtices; after Judgment 
which they are returned back to the higher juriſdic- en n cours 
tion with the verdict of the jury, for the purpoſe ß 
entering up judgment, and carrying that judgment 

into execution. 
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Of the Furiſdifion of the King's Bench to proceed 
againſs a Peer by Bill. —Want of Jur iſdiction 
wuſt be pleaded in Abatement. 


JNSTEAD of inſerting the caſe of Lonſdale and 

Littledale at length (which may be found, 2d vol. 
H. Blac. Rep. 267. 299.), I ſhall content myſelf with 
ſtating the heads of the arguments. 


It was an action brought by bill in the King's Bench 
aainſt defendant, who was a peer: he pleaded in bar 
to the action, and the verdict being for plaintiff; error 
was brought firſt in the Exchequer-chamber, and after- 
wards in the Houſe of Lords. The error aſſigued was, 

; that 
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that the proceedings ought to have been by origi 
writ, and not by bill. G | Y original 


The queſtions propoſed to the judges were: 1ſt, Whe. 
ther the court of King's 35 jriſdicten ©) 
hold plea in a perſonal action againſt a peer of the 
realm, and lord of parliament, who is neither in the 
cuſtody of the marſhal, nor is an officer or miniſter of 
court, without the king's original writ ifſuing out af his 
Chancery to warrant ſuch on? | 


2d, If the court has no ſuch juriſdiction, can it de- 
rive ſuch juriſdiction from the acquieſcence of the de- 
fendant by pleading to iſſue, and proceeding to trial in 
an action commenced without the king's original writ ? 


The arguments uſed on the behalf of the plaintiff in 
error were: 1ſt, That the juriſdiction aſſumed by the 
court of King's Bench of proceeding againſt a peer, 
by original bill, is not warranted either by the common 
or ſtatute law of this realm. 


By the common law, that court has power to hold 
plea by bill againſt two-deſcriptions of perſons only, viz, 
againſt the atrornies, ofhcers, miniſters, or clerks of the 
court, who are ſuppoſed to be preſent in court, (and the 
courſe always has been to exhibit original bills againſt 
them, as bcing preſent in court in their proper perſons,) 
and againſt perſons in cuſtody of the marſhal of the 
Marſhalſea of the court; and in ſuch bills it is neceſ- 
ſary to allege, that the defendant is in the cuſtody of 
the marſhal of the Marſhalſea of that court. This laſt- 
mentioned branch of its juriſdiction, in progreſs of time, 
has been extended to all perſons — whom the pro- 
ceſs of capias could iflue, by the following fiction, viz. 
the court, having an original juriſdiction in treſpaſſes 
vi & armis, iſſues a writ called a bill of Middleſex, or 
latitat, commanding the ſheriff to take the body of 2 
defendant as for a ſuppoſed treſpaſs vi & armis, which 
the defendant never has in reality committed ; and the 
defendant being taken, and brought into the cuſtody of 
the marſhal of the court upon this writ, the plaintiff 
may exhibit a bill againſt him, as in the cuſtody of the 
marſhal, for any cauſe of action whatſoever 3 upon 
which fiction reſts this branch of its juriſdiction at — 
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day. This writ, except in caſes where an ac etiam fot 
bail is inſerted, is not executed upon the defendant's 
perſon, but he is ſerved with a copy of it, and appears 
and files common bail ; which is a proceeding by which 
a defendant, inſtead of being committed to . cuſtody 
of the marſhal, is ſuppoſed to be delivered on bail upon 
a cepi corpus to John Doe and Richard Roe, which is 
the ſame as a commitment to the cuſtody of the mar- 
ſhal. It is evident this mode of proceeding never could ap- 

to a peer, becauſe his perſon could never be arrefled and 
brought into the cuſtody of the marſhal by a capias in treſpaſs, 
as no ſuch capias lies againſt a peer; and therefore Lilly, 
in his Entries, page 21, obſerves in a note, that a peer 
cannot be ſued in the King's Bench by bill, by reaſon 
he is therein alleged to be in the cuſtody of the mar- 
ſhal. The next and only other juriſdiction which the 
King's Bench has in civil actions is, by an authority de- 
legated to the court, by an original writ iſſued from the 
court of Chancery, returnable in the King's Bench; and 
this applies to peers as well as other perſons, with this 
difference as to the proceſs by which the defendant is 
brought into court ; that againſt all perſons (except 
peers or privileged perſons during the time of privilege) - 
the proceſs is ſummons, attachment, and capias ; where- 
as againſt peers the proceſs is ſummons and diſtringat in 
infinitum only, as no capias lies; the common law hav- 
ing given no juriſdiction to the King's Bench of pro- 
ceeding againſt peers, except by ſuch original writ. 


The next queſtion is, Whether the ſtatute of 12 and 
13 W. 3. has given that court a juriſdition of pro- 
ceeding againſt them by original bill ? But from the very 
words of that act, it is clear, that the form of proceed- 
ing againſt a peer is not thereby varied; and that the ori- 
ginal bill is not given againſt peers, but only againſt knights, 
cattzens, or burgeſſes, or other perſons entitled to privilege 
of parliament ; which words other perſons can by no rule 
of conſtruction be contended to apply to peers, but 
only to inferior degrees of perſons, as officers, miniſters, 
and clerks of the houſes of parliament, &c. ; and what 
is the moſt convincing proof that the peers did not 
mean to give a juriſdiction by original bill againſt them 
uu, that the bill originally ſent up to the lords by the 
commons had the words © peer of this realm or lord 
of parliament” inſerted, and the lords ſtruck out thoſe 
: words. 
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words. Vide Journals of the Houſe of Commons, vol. 
13th, 567. 


If then the court of King's Bench has no juriſdic- 
tion, the defendant's conſent cannot give it juriſdic- 
tion. Want of juriſdiftion is matter of error, and in 
this caſe appears on the record; and therefore there is 
no occaſion for a plea to diſcloſe it, 'The proceeding by 
original bill inverts the whole courſe of proceedings 
* peers from the beginning to the end of the ſuit. 

he returns of writs in every ſtage of the ſuit are totally 
different, and not only ſo, but a new juriſdiction is 
created by proceeding by bill inſtead of original, as a 
writ of error in the 23 caſe is given to the Exche- 
quer- chamber, whilſt in the latter it can ouly be te- 
turnable in parliament. 


On the part of the defendant in error, it was argued, 
that the court of King's Bench had juriſdiction to pro- 
ceed againſt a peer by bill: that this appears by the 
ſtatute 12 and 13 W, 3. c. 3. which authorizes againſt 
a peer ſuch proceſs, during the times there limited 
(which limitations are ſince removed, and extended to 
all times, by ſtatute 10 Geo. 3. c. 50.), as might have 
been had againſt him out of the time of privilege, Be- 
fore that ſtatute, peers were by the practice of the court 
(and the practice of the court conſtitutes the law of the 
court) ſued there out of the time of privilege by this 
form of proceeding, viz. by bill, ſummons, and diſtreſs; 
and may now therefore, by virtue of the above ſtatutes, 
be ſo ſued at any time. Much ſtreſs was alſo laid on 
the caſcs of Say v. Lord Birony, and Gyſling v. Lord 
IVeymouth, Cowp. 844. But that if it was an objec - 
tion, it is merely an objection of form, and. ought to 
have been pleaded in abatement ; but was waived by 
defendant's making a full defence, and ſubmitting ' 
to the juriſdiction. ; 

In anſwer to the two queries above ſtated to have 
been put to the judges, Lord Chicf Juſtice Eyre ſtated 
the unanimous opinion of the judges, that the firſt 
queſtion would have admitted conſiderable doubt, if the 
objection had been made in an earlier ſtage of the 
cauſe; and that the caſes of Say v. Lord Biron, and 
Goſling v. Lord Weymouth, were not to be conſidered 
as decifive authorities on the ſubje& ; but that after 
_ pleading in chief, it was too late for the defendant to 

object to the juriſdiction of the court. 
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Of the Guardian and Prochein Ami. 


«+ Ws 

1 

A® infants are incapable, or at leaſt preſumed by law 1 
to be ſo, of acting for themſelves, ſo tliey are not Jabs! 
fuppoſed to have ſulhcient difcretion to chooſe a proper 8 | 


_ — 


perſon as an attorney to act for them, At common 
law, therefore, as miglit naturally be expected, the 
guardian of the infant was the perſon to proſecute and 
defend ſuits in his behalf. But inaſmuch as infants 
were ſubjected in a great meaſure to the control and 
pawer of their guardians, who, from ſelfiſh and rapa- 
cious motives, might and too often did make a prey of 
their ſubſtance, initead of protecting it, and who alſo 
themſelyes were the very perſons who diſturbed and in- 
jured the infants in their right, by which means, as 
they could not ſue in perſon, nor appoint an attorney, 
it was difficult for them to obtain redreſs ; the legiſla- 
ture at length interpoſed, and by ſtatute Vf. 1. c. 48. 
enaQted, T hat if an infant be eſloined or diſturbed by his guar- 
dian or feoffee, or any ether whereby he cannot proſecute his 
aſſize, any one of his neareſt friends who pleaſes may ſue fer 
bim. Aud afterwards, by ſtatute et. 2. c. 15. 2 
2 Eg allowed in all caſes for minors to 
by their next friend, who is to be admitted for that 
purpoſe. Since this ſtatute of Wef. 2. the common 
tule ſeems to have been, that an infant ſhall ſue by pro- 
chein ami, and defend by guardian. In the books, 2 Inſt. 263. 
the names of guardian and prochein ami are often- 
times taken the one for the other, becauſe it frequent - 
2 that chey uſed to be one and the ſame, as 
guardian in ſicage was alſo prochein ami, &c. w 
Afterwards, as. well he guardian as the prochein ami 
were allowed by the judges to be ſome of the officers of 
the cqurt, who, both in reſpect of their place and ſkill, p 
were deemed the beſt procheins amies for the good and 
furthetance of the infant's cauſe, 
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But now any perſon, who, as friend to the infant. 
is willing to proſecute or defend for him, is admitted, 
upon proper petition and application to the court, Fo 

| guardian or prochein ami. | 
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Forms of Notices, &c. in Proceedings againſt 
Juſtices, Gc. 


The form of no. 4 PURSUANT to an act of parliament, made and 
wee that an a. Paſſed in the 24th year of the reign of his ma- 
tion will be com- jeſty King George the Second, intitled, An AF for 
menced againſt (c rendering juſtices of the peace more ſafe in the execution 
_ — « of their office, and for indemnifying conſtables and other; 
d acting in obedience to their warrants : This is to gi 
rant. g 4 o their warrants is to give 
cc notice, That a latitat, (or as the proceſs may be, ) is in- 
t tended to be ſued out of his majeſty's court of King's 


« Bench, againſt you and one C. D. at the ſuit of A. B. 


« in a plea of treſpaſs ; for that you and the ſaid C. D. 
«on the day of in the year of our Lord 
or whatever « 1796, with force and arms“, broke and entered the 
the offence maY c« dwelling-houſe of the ſaid A. B. ſituate, ſtanding, 
be here acccu.. © and being in the pariſh of | 
rately ſtated. «© in the county of and ſtaid and con- 
« tinued in the ſaid houſe for a long time, to wit, for 
te the ſpace of ten hours, and during that time greatly 
« diſturbed the ſaid A. B. in the ble and quiet 
tc poſſeſſion and occupation of his ſaid houſe ; and ſeized, 
« took, and carried away the goods and chattels fol- 
« Jowing : to wit, one r table (here ſet forth 
cc the goods) of the ſaid A. B. of the value of 20/. 
« there then found in the ſaid dwelling-houſe, and con- 
© yerted and diſpoſed thereof to your own uſe, to the 


« damage of the ſaid A. B. of 50/. Dated this day 


« of 1796. 
TYP « T. 8. Attorney for 
To E. F. Eſq. one of his Majeſty's « the ſaid A. B. 
Fuftices of the Peace for the mf” 
County 9 Middleſex, * 


16 
4 
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te Mr. C. D. 


te Whereas on or about the day of Notice to the 

« 1796, you entered into and upon the dwelling-houſe conſtable to de- 
« of A. B. &c. and: then and there made diſtreſs of, —— * 
« took, ſeized, and carried away a mahogany table, 

« (here ſet out the goods,) the property of the ſaid 

« A. B. under colour or pretence of ſome warrant or 

« warrants of ſome juſtice or juſtices of the peace, em- 

« powering you ſo to do: Now in purſuance of an act 

« of parliament, paſſed in the 24th year of the reign of 

« his late majeſty king George the Second, for render- 

« ing juſtices of the peace more ſafe in the execution of their 

« ice, and for indemniſying conſtables and others acting in 

&« obedience to their warrants; I do hereby, on the behalf 

« of and as the attorney for the ſaid A. B. demand the 

* peruſal and copy of all and every warrant and war- 

« rants, under and by virtue of which you entered, 

« ſeized, and made diſtreſs of, and carried away the 

« ſaid mahogany table, and other the goods as afore- 
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« ſaid. | 
T. 8. Attorney for the 1 
To Mr. C. D. of, &c. « ſaid A. B.“ "gh 
J 
Af 
« Mr. E. F. | Y 
* You having on the day of inſtant, —— 2 


te ag an officer of his majeſty's exciſe or cuſtoms, ſeized, cer before 
taken, and carried away a large quantity of tobacco, action com- 
« to wit, two hundred pounds weight of tobacco, the menced. 

« property of A. B. of, &c. tobacconiſt. I do there- 

© fore, (according to the ſtatute in ſuch caſe lately 

made and provided,) as attorney for the ſaid A. B. 

hereby give you notice, that I ſhall, at or ſoon after | 

the end of one calendar month from your being 

© ſerved with this notice, ſue out of his majeſty's court 

* of King's Bench at Weftminfter a certain writ called 

© a latitat againſt you, for the ſaid treſpaſs, and ſhall 

< proceed ” to judgment according to the rules 

* and practice of the ſaid court, Dated this day of 


6 _ 6. | | 
we | « Your's,” &c, 
To Mr. E. F. of, e. 
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. Bll, then by bill without our turit, and 
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ce (GEORGE the Third, c. To the ſheriffs of Surry, 
greeting: Whereas A. B. lately in our court, before 
de us at Weſtminſter, by our writ (if by original, if by 

| 7 the judgment 
« of the ſame court) recovered againſt C. D. late of 
« Weftminſfter, yeoman, his term yet unexpired of 
c and in four meſſuages, &c. (the premiſes recovered), 
« with the appurtenances, in the pariſh of Wimbleden 
4 in your county, and alſo of and in the rectory of 
0 Wimbledon, with the appurtenances, in your county; 
« which one E. F. on the 6th day of June, in the 35th 
6c year of our reign, demiſed to the ſaid C. for a term of 
« years, which is not yet expired ; that is to ſay, from 
te the firſt day of. the ſaid month of June, to the full 
c end and term of ten years then next following, and 
« fully to be complete and ended; by virtue of which 
& ſaid demiſe, the ſaid C. entered into the ſaid rectory 


., and tenements, with the appurtenances, and was 


« thereof poſſeſſed until the ſaid E. afterwards, that is 
« to ſay, on the ſame 6th day of June, in the ſaid 35th 
« year of our reign; with force and arms, entered into 
the faid rectory and tenements, with the appur- 
« tenances, in and upon the poſſeſſion of the ſaid A. 
© thereof, and cjefted, drove out, and removed the 
« {aid A. from his ſaid farm, the ſaid term then and 


4 yet being unexpired, and did and till doth withhold 


che poſſeſſion of the ſame from the ſaid A. whereof 
« the ſaid C. is convicted, as appears to us of record; 
&« and for as much as it is adjudged in our ſame court be. 
« fore us, that the faid A. have execution upon his ſaid 
judgment againſt the ſaid C. according to the force, 
form, and effect of the ſaid recovery; therefore we 
4 command you, that without delay you cauſe the ſaid 
A. to have poſſeſſion of his ſaid term, yet uncapired, 
« of and in & ſaid rectory and tenements, with the 


« appurtenances; and in what manner you ſhall have 
« executed 


%%% T 


1 


„C. if he be found in your bailiwick, and ſafely keep — with ca. 


did, on the day of laſt, affix a copy 


APPENDIX (g). |; 


« executed this precept, do you make appear to us, in 
« three weeks from the day of Saint Martin, where- 
ever we ſhall then be in England. Witneſs Lloyd 
« Lord Kenyon at Weftminfter, the day of 

« in the 36th year of our reign.” 


If you wiſh a fieri facias to be added for the coſts, 
before the word witneſs add — : 


„We likewiſe command you, that you cauſe to be Writ of poſ- 
te made 101. 15. 6d. of the goods and chattels of the - ap = ag 
« ſaid C. in your bailiwick, which were awarded to the 

« ſaid A. in our ſame court for his damages, which he 
« ſuſtained by reaſon of the ſaid treſpaſs and ejectment; 
« and have you thoſe monies before us, at the ſame 
« time, wherever we ſhall then be in England, to 
« render to the ſaid A. for his damages aforeſaid, 
« whereof the ſaid C. is convicted, and have there this 


« writ.” 


If a ca. ſa. for the damages to be added, ſay before 
the word witneſg— - 


We likewiſe command you, that you take the ſaid Writ of poſ- 


« him, ſo that you have his body before us at VH 
« minſler at the day aforeſaid, to make ſatisfaction to 
the ſaid A. for 6/. 10s. for his damages, which he 
* has ſuſtained, as well by reaſon of the treſpaſs and 
« ejetment aforeſaid, as for his expences laid out by 
« him about his ſuit in this cauſe, whereof the ſaid C. 


is convicted, as appears to us on record, and have 
« there this writ,” 


Form of Affidavit under 4 Geo. 2. 


E. F. the leſſor of the plaintiff in this cauſe, and porm of aff 
«A. B. of, &c. gent. ſeverally make oath and ſay, davit under 
and firſt this deponent E. F. for himſelf ſaith, that on + Geo. 2. 
« the day of laſt paſt, and for ſeveral 
days before, the meſſuage in the annexed declaration 
g of ejectment mentioned was ſhut up, and there 
being no tenant in poſſeſſion thereof, he this deponent 


© of the ſaid declaration in ejectment hereto annexed, 
and the notice thereunder written, upon the door of 
| 2 2 2 « the 
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te the ſaid meſſuage, late in the tenure of the ſaid C. D. 


s being the moſt notorious part of the ſaid premiſes : 7 

4 And this deponent A. B. for himſelf ſaith, that before * 

&« ſuch declaration in ejectment was affixed as aforeſaid, a 

* there was due to him as landlord of the ſaid premiſes, * 

© from the ſaid C. D. the tenant thereof, the ſum of 

10. for half a year's rent, upon and by virtue of a | 

s certain indenture of leaſe, bearing date the day of of] 
Wi and made between this deponent of the 

one part, and the ſaid C. D. of the other part; and " 
<« that no ſufficient diſtreſs was then to be found upon 

the premiſes, counteryailing the arrears of rent then A 

« due to this deponent : And this deponent further 44 

„ faith, that he had, at the time of affixing of the ſaid «1 

« declaration in ejectment upon the door of the ſaid «| 

<« meſſuage, power to enter on the ſaid premiſes therein «a 

mentioned, by virtue of the ſaid leaſe, for the non- ** 

& payment of the rent ſo in arrear as aforeſaid.” 4 

| u c 

42 

«a 

«K 

«k 

«K 2 

= « f 
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«fi 

Forms of Writs, and Proceedings in Replevin, Ky. 

Form of Recordari Facias Loquelam. « 

Form of teſalo. (C Sec the Third, by the grace of God, of T 

6 


Great Britain, France, and Ireland king, de- 

« fender of the faith, &c.— To the ſheriff of Bucking- 

« hamfhire, greeting: We command you, that in your 

-« full county you cauſe the plaint to be recorded, which 
44 is in the ſame county, without our writ, between 
C. D. and E. F. and G. H. of the cattle, goods, and 

« chattels of the ſaid C. taken and unjuſtly detained, 

« as it is ſaid; and that you have the ſaid record before 

« us (or if in C. B. before our juſtices) at Weſtminſter, 

4 from Eafter day, in fifteen days, under your ſeal and 

ce the ſeals of four lawful knights of che ſame county, 

& of ſuch as ſhall be preſent at the ſaid record; and 

« that you prefix the ſame day to the parties, that — 
| 10 7 
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4 there ready to proceed in the ſaid plaint 
« as ſhall be juſt; and have you there the names of the 
«faid four knights, and this writ. Witneſs ourſelves 
« at Weſftminfler, the day of in the 
« 36th year of our reign.” | 


Let this writ be executed if the ſaid C. deſires it, 
otherwiſe not. | 


The return thereof is as follows: 
By virtue of this writ to me directed, in my full Of return. 

« county held at Ayleſbury. the day f 

« in the 36th. year of the reign of our ſovereign lord 

« George the Third, king of Great Britain, France, 

« and [reland, &c. I cauſed the plaint to be recorded, 

« which is in the ſame county, without the writ of our 

« ſaid lord the king, between C. D. and E. F. and G. H. 

« of the cattle, goods, and chattels of the ſaid C. taken 

« and unjuſtly detained, as it is ſaid; which ſaid plaint 

« appears in a certain ſchedule to this writ annexed ; 

« and I have the ſaid record before our ſaid lord the 

« king (or the juſtices of our ſaid lord the king) at We/t- 

« minfler, on the day within written, under my ſeal and 

« the ſeals of four lawful knights of the ſame county, 

« who were preſent at the ſaid record ; and I have pre-- 

« fixed the ſame day to the parties, that they may be 

then and there ready to proceed in the ſaid plaint, as 

« ſhall be juſt. 


« The anſwer of A. B. Eſq. ſheriff.” 


The ſchedule to be annexed to the writ and return. 


* At my full court held at A/e/bwry in the county of form of whe to 


« Bucks, the day of in the 2 2 
« of: the reign of our ſovereign lord George the Third, 
„Ke. before L. M., N. O., P. Q., and R. S., four 
« lawful knights of the ſame county (amongſt other 
things,) it is thus contained: C. D. complains againſt 
„E. F. and G. H. of a plea of taking and unjuſtly de- 
< taining of his cattle, goods, and chattels, to wit, one 
„mare and four colts of the faid C. and at my full 
* court held at A1 in the county aforeſaid, the 
day of lait, before 8. T., J. M., N. U., 
* and W. X., four lawful knights of the ſaid county, I 
58 | 22 3 « cauſed 
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Form of pene. 


1 


Pro- 
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t cauſed the ſaid plaint between the parties aforeſaid to 


<« be recorded as the writ hereunto annexed requires. 
<« In teſtimony whereof, as well I the ſaid ſheriff, as the 
<« ſaid S. T., J. M., N. U., and W. X, who were preſent 
« at the ſaid record, have cauſed our ſeals to be here. 
« unto put, the day and year and place above-mentioned, 

| - . « A. B. Eſq. Sheriff,” 


Form of Writ of Pone. 


% George the Third, &c.—To the ſheriff of Bucks, 
60 ing: Put by ſureties and ſafe pledges E. F. that 
he be before our juſtices at Veſminſſer, from [the re- 
c turn-day}, to auſwer to C. D. of x plea, wherefore 
de he took the castle, goods, and chattels of the ſaid C. 
« and them unjuſtly detained againſt gages and pledges, 
« as he faith, and to ſhew w 2 
6 wy in our court before our juſtices at Wefminſer 
4 [the return of the refalo | laſt paſt, as the day 
« prefixed to him; and have you there the names of 
& the 2 and this writ. Witneſs Sir James Eyre, 


« knight, at Weſtminſter, the day of 
6 jn the 36th yen of our reign. f 
| Form of Procedendo. 


& George the Third, &c.— To the ſheriff of Buck:, 
tc greeting: Although we lately commanded you, that 
« in your full court you cauſed the plaint to be recorded, 
« which is in the ſame county, without our writ, be- 
« tween C. D. and E. F. of the cattle, goods, and chat- 
&« tels of the ſaid C. taken and unjuſtly detained, as it 
ec was ſaid; and that you ſhould have the ſaid record be- 
4c fore our juſtices at Wefminfter, from [the return of the 
& refalo], under your ſeal, and the ſeals of four lawful 
« knights of the fame county, of ſuch as ſhould be 
« preſent at the ſaid record, and that you prefixed the 
* ſame day to the parties, that then they might be there 
ce ready to proceed in the ſaid plaint, as ſhould be juſt; 
ce and that you ſhould have there the names of the ſaid 
4% four knights, and that writ: Yet we, being now 
« moved with certain cauſes in our court, before our 
« faid juſtices, command you, that in the ſame plaint, 
« apainſt the ſaid E. F. at the ſuit of the ſaid C. D. 


| © before you levied or affirmed, and now depending un- 


t determined, you proceed at your next county-court 
6 to be holden in and for the ſame county, wit — 
| of pe 
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« ſpeed you can, in ſuch manner, according to the law 
and cuſtom of Angland, as you ſhall ſee proper; our 
« ſaid writ in that behalf heretofore directed to the 
« contrary in any wiſe notwithſtanding. Witneſs, &c. 
« on, &c. at, &c. in the 36th year of our reign.” 


The Form of the Writ Pro Retorno Habends : 

« George the Third, by the grace of God, &c.— To 
« the ſheriff of Bucks, greeting : Whereas E. F. was 
« ſummoned to appear in our court before us (or before 
« our juſtices) at Wefminfer, to anſwer C. D. in a plea, 
« wherefore he took the cattle of the ſaid C. to wit, 
one mare and four colts, and unjuſtly detained the 
« ſame againſt ſureties and-pledges, as he ſays ; and 
« the ſame C. afterwards in our ſaid court made default, 
« whereupon it was then and there conſidered, that 
« the ſaid C. and his pledges of proſecuting ſhould be 
«in mercy, and that the aforeſaid E. ſhould go there- 
« upon without delay, and that he ſhould have a return 
6 of the cattle aforeſaid. Therefore we command you, 
« that you cauſe to be returned the cattle aforeſaid to 
« the ſaid E. without delay; and the ſame at the com- 
« plaint of the aforeſaid C. you do not deliver without 
« our writ, which ſhall make expreſs mention of the 
« aforeſaid' judgment; and in what manner you ſhall 
« execute this our precept, you ſhall make manifeſt to 
« us (or to our juſtices) at Wefminſter, on [a general re- 
&« turn day, all the proceedings being by original); and 
© have you there this writ. Witneſs, &c. on, &c. in 
« the 36th year of our reign.” 


The Writ of ſecond Deliverance is to the following 
« George the Third, &c.— To the ſheriff of Bucks, 
greeting: We command you, if C. D. ſhall make 
« you ſecure of proſecuting his complaint, and alſo of 
returning the cattle Which to E. F. lately in our 
court, before our juſtices at Wifminfer, at a certain 
day now paſt, were adjudged by the default of him 
the ſaid C. D. if a return ſhall be adjudged, 
then the cattle to him the ſaid C. D. without delay, 
« you cauſe to be delivered, and put by ſureties and 
e ſafe pledges the aforeſaid E. F. that he be before our 
« juſtices at Weftminfler [the return], to anſwer the ſaid 
„C. D. of the taking of the cattle aforeſaid, and that 
jou have there the names of the pledges, &c. and 
22 4 6 this 
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« this writ. Witneſs Sir James Eyre, knight, at V. 
« minſ/ter, the day of 2 in the 36th — 
of our reign,” 5 0 37% 


Form of Writ of Withernam. 
& George the Third, &c.— To the ſheriff of Bucks, 


« greeting: Whereas E. F. was ſummoned to appear 
«in our court, before our. juſtices at Weftminfer, to 


* anſwer C. D. of a plea, where fore he took the cattle 


« of the ſaid C. and unjuſtly detained the ſame againſt 
« ſureties and pledges, as he ſays; and the ſame C. 
«afterwards, in our ſame court, made default in the 
«fame plca; whereupon it was then and there con- 


, ſidered, that the ſame C. and his pledges. of proſe. 


<: cution. ſhould be in -mercy 5 and that the ſaid E. 
6, ſhould go thereupon without delay, and that he ſhould 
* have à return of the cattle aforeſaid: whereupon, by 
& our writ, we commanded you, that you cauſed to be 
$. returned the cattle aforeſaid to the ſaid E. without 
<« day, and the ſame at the complaint of the ſaid C. you 
* ſhould not deliver without our writ, which of the 
* aforeſaid judgment ſhould make expreſs mention, and 
in what manner you ſhould have executed our ſaid 
s precept you ſhould make, manifeſt to our juſtices at 
* Weſtminſter, on { the returunday of the retorng habendo] 
« laſt paſtz on which day you returned to our ſaid juſtices 
« at M gſiminſter, that before the coming of the aforeſaid 
« writ, the cattle aforeſaid, were eloigned or conveyed 
« away to places unknown to you by the ſaid C. ſo that 
« the cattle aforeſaid to the ſaid E. you could not cauſe 


e to be returned, as by the ſaid writ you was commanded: 


% Therefore: we command you, that of the cattle of 
« him the ſaid C. to the value of the cattle before taken 
cc in 2vithernan, you take and deliver to him the, faid E. 
4 to be heldchy him, until the ſaid cattle, before taken, 
4 you can cauſe to be returned; and put by ſure and ſafe 
6. pledges the aforeſaid C. that he be before our juſtices at 
« Weftmin/ter, on [the return day], to anſwer as well to 
“us of the contempt, as to the ſaid E, of the damages 
« and injuries to him in that behalf done; and in what 
« manner this our precept you ſhall execute make 
«6 appear to our juſtices at Weminfter, at the aforeſaid 
„ return; and that you have there the names of the 
„ pledges, with this writ. , Witneſs, &c. on, &c. at, &c. 
in the thirty-ſixth year of our reign.“ 


1 
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Form 
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Form of Entry of a Suggeſtion in the Nature of a 
Cognizance. 
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% Bucks, to wit.—E. F. was ſummoned to anſwer Form of fug- 
« C, D. in a plea, wherefore he took the cattle, goods, _m_ anon 
« and chattels of the ſaid C. and unjuſtly detained zauce, — 
« the fame againſt gages and pledges, &c. and where- 
upon the ſaid E. offered himſclf in court here, in his 
« own proper perſon, on the day of againſt 
« the ſaid C. in the plea aforeſaid, and the ſaid C. 

„ came not, but made default: Therefore it is 
« conſidered, that the ſaid C. and his pledges. for 
« proſecuting be in mercy, and that the ſaid E. go 
thereof without day, and have a return of the faid 
« cattle, goods, and chattels, & c. and thereupon the 
« ſaid E. ſays, that he the ſaid E. took the ſaid cattle, 
« goods, and chattels, of the ſaid C. for the taking 
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+ whereof he was ſummoned to appear in the ſaid i 95 2 
i court of our ſaid lord the king of the bench at Vi- | Toe 

i minſtery to anſwer to the ſaid C. as aforeſaid, at the "40's # 
« pariſh of O. in the ſaid county, in a certain place 1 


6 there called the ſtable; and that he took the fame. as 

« bailiff of I. A. for that the ſaid C. at the time of the 

« taking the ſaid cattle, goods, and chattels, aud for 

© the ſpace of two years and three quarters of a year 

*« ended at and upon the day of and/from 

« thence until the time of the taking of the ſaid cattle, 
goods, and chattels, held and enjoyed the ſaid ſtable, 

e with the appurtenances, amongſt other things, as 

« tenant: thereof to the ſaid I. A. at and under the 

« yearly rent of twelve pounds, payable quarterly; and 

6: becauſe the ſum of thirty-three pounds, of the yearly 
| rent aforeſaid, for two years and three quarters of an- 
other year, ending at and upon the ſaid day of 
te in the faid year of our Lord 1796, on that day 
jn that year, and at the time of taking the ſaid cattle, 
„% goods, and chattels, were in arrcar and unpaid, he 
« the ſaid E. as bailiff of the ſaid. I. took the ſaid cattle, 
goods, and chattels, for and in the name of a diitreſs? 
* for the ſaid rent ſo due in arrear and owing from the 
« ſaid C. to the ſaid I. as aforeſaid. And the ſaid E. 
« according to the form of the ſtatute in fuch caſe made 
« and provided, prays a writ of our lord the king to be 
directed to the ſheriff of Bucks, to enquire of the 
e ſum in arrear of the rent aforeſaid, and of the value 

4 © of the cattle, goods, and chattels aforcſaid ; and it is 
| „granted 
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granted to him: wherefore the ſheriff is comma 

« that, by the oath of twelve good and lawful men of 
« his bailiwick, he diligently enquire how much rent 
«* was in arrear and due to the ſaid I. at time of the 
taking of the cattle, goods, and chattels aforeſaid, 
and how much the ſaid cattle, goods, and chattels, ſo 
<« taken in the name of a diſtreſs as aforeſaid, were 
„ worth, —y to the true value thereof; and the 
* inquiſition which he ſhall thereupon take, let him 
make appear here on the return * his ſeal 
©* and the ſeals of thoſe by whoſe oath he ſhall take the 
0 ſaid inquiſition,” &c. 


- Upon entering the above ſuggeſtion on a roll, the de- 
fendant may then ſue out his writ of enquiry, which is 
to the following effect: | 

.« George the Third, by the grace of God, &c.—To 
« the ſheriff of Bucks, greeting: Whereas E. F. was 
« lately ſummoned to — in our court of the bench, 
« before our juſtices at Nee, to anſwer unto C. D. 
« of a plea, wherefore he took the cattle, goods, and 
16 chattels of the ſaid C. and unjuſtly detained the ſame 
« againſt gages and pledges, until, &c. and the ſaid 
% E. F. himſelf in court, before our juſtices at 
« Wftminfter, in his own proper perſon, on the 
« day of againſt the ſaid C. in the plea aforeſaid: 
ce and the ſaid C. came not, but made default: There- 
5 fore it was conſidered that the ſaid E. and his pledges 
« ſhould be in mercy; and that the faid E. ſhould go 
thereof without day, and have a return of the ſaid 
« cattle, goods, and chattels. And thereupon it hath 
« been ſuggeſted to us in our ſaĩd court, before our ſaid 
« juſtices at Weſtminſter aforeſaid, by the ſaid E. that 
ce he the ſaid E. took the ſaid cattle, goods, and chattels 
&« of the ſaid C. for the taking whereof he was ſummoned 
“ to appear in our ſaid court of the bench, before our 
« ſaid juſtices at V — * to anſwer the ſaid C. D. as 
« aforeſaid, at the parith of O. in the ſaid county, in 
« certain place there called the ſtable, and that he 
« took the ſame as bailiff of J. A.; ſor that the ſaid C. 
* for- the ſpace of two years and three 
« another year, ending at and upon the ſaid day 
« of in the year of our Lord 1796, and from 
« thence until and at the time of taking of the ſaid 
« cattle, goods, and chattels, held and enjoyed the ſaid 

| | 9 « ſtable, 
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« ſtable, with the appurtenances, amongſt other thin 

« ag tenant thereof to the ſaid I. at —— — 
« rent of twelve pounds, payable quarterly: and be- 
« cauſe the ſum of thirty-three pounds of the yearly 
« rent aforeſaid, for two years and three quarters of 
another year, ending at and upon the ſaid day 
«of in the of our Lord 1796, on that day 
« in that year, and at the time of taking the ſaid cattle, 
o grods, and chattels, were in arrear, and unpaid to the 
« {aid J. he the ſaid E. as bailiff of the ſaid I. took the 
« ſaid cattle, goods, and chattels, for and in the name 
« of a diſtreſs for the ſaid rent ſo due in arrear and 
« owing from the ſaid C. to the J. as aforeſaid. And 
« the ſaid E. according to the form of the ſtatute in 


« ſuch caſe made and provided, prayed our writ to be 
directed to you, to enquire of the ſum in arrear of 


« the rent aforeſaid, and of the value of the cattle, 
goods, and chattels aforeſaid : Therefore we com- 
mand you, that according to the form of the ſtatute 
« in that caſe made and provided, you diligently en- 
« quire, by the oath of twelve good and lawful men of 
« your county, how much of the 12 rent aforeſaid, 
« at the time of taking the ſaid cattle, and 
« chattels, were in arrear and unpaid ; and much 
« the ſaid cattle, goods, and chattels, taken as aforeſaid, 
« were worth, according to the true value of the ſame. 
« And the inquiſition which ou ſhall thereupon make 
« you ſhall certify to our juſtices at We/minfter on [he 
« return] under your ſeal, and the ſeals of thoſe by 
« whoſe oath you ſhall take that inquiſition; and have 
« you there the names of thoſe by whoſe oath you ſhall 
« take that inquiſition, and this writ. Witneſs Sir 
« James Eyre, knight, at Weftminfler, the day 
« of in the thirty-ſixth year of our reign.” 
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APPENDIX (V). 
Forms of Writs of Habeas Corpus. 


ec (GENRE the Third, &c.—To the warden of our 
«© — priſon of the Fleet, greeting: We command you 
« that the body of A. B. Eſq. in our priſon under 
« your cuſtody, as it is ſaid, detained under a fafe and 
ie ſecure conduct, together with the day and cauſe of 
9 his caption and detention, by whatſoever name the 
« fame A. B. may be called in the ſame, you have be- 
« fore us at Weſtminſter, on y next after 
4% * to antwer to C. D. in a plea of treſpaſs, 
«and alſo to a bill of him the ſaid C. D. againſt the 
« ſaid A. B. for 50/. upon promiſes according to the 
tc cuſtom of our court, beſore us to be exhibited, and to 
<« do and receive all and every thing which our ſame 
<« court before us ſhall then and there conſider con- 
<« cerning him in this behalf; and have there then this 
« writ, Witneſs L/yd Lord Kenyon, at,” &c. 


George the Third, &c.—To W. J. Eſq. being 
© marſhal of our Marſhalſea before us, greeting: We 
© command you that the body of D. D. in our priſon, 
e under your cuſtody, as it is ſaid, detained under a fafe 
and ſecure conduct, by whatſoever name the ſaid D. 
% may be called in the ſame, you have before our truſty 
« and well beloved Lloyd Lord Kenyon, our chief juſtice 
& affigned to hold pleas in our court, before us at Vgl 
& min/ter; in his great hall of pleas there, on Thurſday 
« the - day of this month of at eight 
& o'clock in the forenoon of the ſame day there, to 


a teſtify the truth of his knowledge in a certain caule, 


jn our court before us now depending, and then and 
there to be tried between A. B. plaintiff and C. D. 
« defendant, in a plea of treſpaſs on the caſey and then 
« immediately after the ſaid D. D. ſhall then and there 


have given his teſtimony before the ſaid chief juſtice, 


« to return him the ſaid D. D. to our ſame priſon, 


4 under ſafe and ſecure conduct; and have there then 


« tlius 
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« this writ. Witneſs Lloyd Lord Kenyon, at Wefhmin= 
« fer, the day of in the thirty-ſixth year 
« of our reign.” 


40 e the Third. —To the warden of our priſon 
« of the Fleet, greeting: We command you that you 
« have before us at Weſtminſter, on next after 
10 the body of G. H. under ſafe and ſecure 
conduct detained in our priſon, under your cuſtody, 


717 


Habeas corpus 
ad ſatistaci- 
endum in caſe. 


« as we are informed, together with the day and cauſe 


« of his being taken and detained, by whatſoever name 
« the ſaid G. H. is there known, to ſatisfy T.S. 307. 
« which the ſaid T. S. lately in our court before us at 
« Weſtminſter recovered againſt the ſaid G. H. for his 
« damage which he ſuſtained, as well by reaſon of the 
« not performing certain promiſes and undertakings 
« lately made by the ſaid G. to the ſaid T. at Weftmin- 
« fer in the county of Middleſex, as for his coits and 
« charges by him laid out about his ſuit in that behalf, 
« whereof the ſaid G. is convicted, as appears to us 
« of record, and further to do and receive what our 
« ſaĩd court before us ſhall then and there conſider of 
« him in this behalf; and have there then this writ. 
« Witneſs Zloyd Lord Kenyon,” &c. 


& George the Third, &c.—To the [deſcribe We ſheriff, 
« judge, or fleward of the court to which it is directed 
© properly] greeting: We command you that you have 
« the body of W. W. detained in your priſon under 
« your cuſtody, as it is ſaid, by whatſoever name he 
may be called in the ſame, together with the day and 
« the cauſe of the taking and detaining the ſaid W. W. 
before our right truſty and well beloved Lind Lord 
« Kenyon, our chief juſtice aſſigned to hold pleas in our 
« court before us (or if in C. B. before Sir James Eyre, 
« knight, our chief juſtice of the bench) at his cham- 
e bers, ſituate in Serjeants Inn in Chancery-lane, (or if 
« it be returnable in term, make it returnable at a day 
« certain,) immediately after the receipt of this our 
« writ, to do and receive all and ſingular thoſe things 
* which our ſaid chief juſtice ſhall then and there con- 
« ſider of him in this behalf ; and have there then this 
« writ, Witneſs Lied Lord Kenyon,” &c. 


Habeas corpus 
ad faciendum 


et recipiendum. 
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APPENDIX (W). 
Forms of Writs and Proceedings in Error. 


10 eren the Third, &c.— To his truſty and well. 
6 beloved Sir James Eyre, Chief Juſtice of the 
Bench, greeting: For as much as in the record and 
« proceſs, and alſo in giying of judgment in a phaint 
« which was in our court before you, and your com- 
«« panions, our Juſtices of the Bench, by our writ be- 
« tween John Doe and Richard Roe, in a plea of treſ- 
« paſs on the caſe, as it is ſaid, manifeſt error hath in- 
<« tervened to the great damage of the ſaid Richard 
Roe, as by his complaint we are informed; we being 
« willing that the ſaid error, if any there be, ſhould be 
« duly amended, and full and ſpeedy juſtice done to 
« the ſaid parties in this behalf, do command you, that 
« jf judgment be given thereupon, then you ſend to us 
« diſtinctly and plainly under your ſeal, the record and 
« proceſs of the ſaid plaint, with all things touching the 
« fame and this writ ; ſo that we may have them on 
the morrow of the Holy Trinity, whereſoever we 
* ſhall then be in England, that aner the record 
« and proceſs aforeſaid, we may cauſe further to be 
« done thereupon for amending the ſaid error as of 


right, and according to the law and cuſtom of Eng- 


« /and, ſhall be meet to be done. Witneſs ourſelt at 
« Weftminfler, the 8th day of May, in the 36th year 
« of our reign.” | 


| The anſwer of Sir James Eyre to the foregoing wit. 


« The record and proceſs whereof mention is within 
« made, follow in theſe words, to wit : 


« Pleas at Weſtminſter, before Sir James Eyre, knight, 
ce and his brethren, Juſtices of — of che Lord 
« the King, at Weftminfler, of the term of Eaſſer, in 
&« the 36th year of the reign of our Bovereign Lon 

«c earge 


Ne . 
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George the Third, by the Grace of God of Great 
« Britain, France, and Ireland King, Defender of the 
« Faith, &c. and in the year of our Lord 1796. — 
« Roll 295. Middleſex, to wit: Richard Roe, late of 
« Weſtminſter in ſaid county of Middleſex, gentleman, 
« was attached to anſwer John Doe in a plea of treſ- 
« paſs on the caſe, &c. And thereupon,” &c. (Here 
follows verbatim the declaration.) And the faid 
Richard, by T. 8. his attorney, comes and defends 
« the force and injury when,” & c. (Here follows 
the pleadings verbatim, as the caſe may be): Or if 
judgment by default, the whole is ſet out, with the 
award of inquiry and inquiſition, together with the 
final judgment of the court, down to © And the ſaid 
« Richard, in mercy,” &c. preciſely in the ſame way as 
1 the record is made up and completed, in order to be 


our Juſtices of the Bench at We/tminfter, by our 
« writ, and by the judgment of the ſame court, re- 
r « covered againſt Richard Roe, late of Weſtminſter 
« in your county, yeoman, 30o/. for his damages, which or as the caſe 
« he had ſuflained as well by occaſion of the ſaid Richard n be. 
a « Roe not having performed certain promiſes and under- 
4 « takings lately made by him to the ſaid John Dae, as i 
* « his cofts aud charges by him about his ſuit in that behalf 
of « expended, whereof the ſaid Richard Roe is convicted, 
« as by the record and proceedings thereof, which we 
«lately cauſed to be brought into our court before us, 
« for certain cauſes of error, manifeſtly appear. And 
« now, on behalf of the ſaid John Doe, we have re- 
« ceived information, that although the ſaid judgment 
5 de given in form aforeſaid, yet execution of the ſaid 
it. damages ſtill remains to be made to him; wherefore 
the ſaid John Doe hath intreated us to provide him a 
an proper remedy in this behalf; and we, being willing 

that what is juſt ſhould be done on this occaſion, 
it, * command you, that by honeſt and lawful men'of 
7d 1 E bailiwick, you make it known to the ſaid Richard 
* Roe, that he be before us on 


* docketted. ä ö Jo ö | 
- « George the Third, &c.—To the ſheriff of Middle Scire hen, i; 
— « ſex, greeting: Whereas John Doe, lately in our court, dune — "4 
g « before Sir James Eyre, knight, and his companions, 22 i 
1 ; 
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<* -whereſoever we ſhall then be in Hngland, to ſhew if 
he has or knows of any thing to ſay for himfelf, why 
* the ſaid John Doe ought not to have execution 
* againſt him of the damages aforeſaid, according to 
* the force, form, and effect of the ſaid recovery, if it 
*+ ſhall ſeem expedient to him ſo to do, and further to 
« do and receive what our ſaid court before us ſhall 
*« conſider of him in this behalf; and have you there 
the names of thoſe by whom you ſhall make it known 
« to him, and this writ, Witneſs Lloyd Lord Kenyon 
« at Weſtminſter, the day of in the 36th 


year of our reign. 
Jo RHR, 54 | Mansfield and Way.“ 


The entry of a non pror after 25 facias quare execu- 


tionem non, now in error for want of aſſigning errors: 


« Afterwards, to wit, on Monday next after eight 
« days of St. Martin, in this ſame term, before our 
„Lord the King at Weſtminſter, comes the ſaid John 

« Doe, by his attorney aforeſaid, and ſays, that execu- 
<« tion of the judgment aforeſaid ſtill remains to be 
& made unto him; therefore he prays the writ of the 
Lord the King to be directed to the ſheriff of the 
& county of Middle/cx aforeſaid, that he make known to 
te the ſaid Richard, to be before the ſaid Lord the King, 
ec whereſoever, &c. to ſhew if any thing he has or 
* knows to ſay for himſelf, why the ſaid John ought 

not to have execution of his damages, coſts, and 
&« charges aforcſaid, according to the form and effect of 
6 the judgment aforeſaid ; and it is granted to him, &c. 
&« by which it is commanded tothe ſheriff aforeſaid, 
« that by good and lawful men of his bailiwick, he 
4 make known to the ſaid Richard, that he be before 
« the Lord the King [the return of the ſcire facias 
« quare, Dec.] whereſoever, &c. to ſhew in form afore- 
&« faid, if, &c. and further, &c. the ſame day is given to 
« the ſaid John; at which day the ſaid John, by bis 
« attorney aforeſaid, comes before our Lord the King 
« at Weſiminfier, and offers himſelf againſt the ſaid 
&« Richard in the plea aforeſaid ; and the ſaid ſheriff, 
& to wit, Eſq. and Efq- 
« ſheriff of the ſaid county of Middleſex, returns that 


« by virtue of the ſaid writ to him directed by F 
| | « an 
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« and good, &c. he has given notice to 
« the ſaid Richard 'to appear, &c. to ſhew cauſe, &c. 
« ag by that writ he was required; and the ſaid Richard, 
« being ſolemnly called, doth not come, but makes de- 


« fault; and hereupon the (aid John ſays, that the ſaid 


Richard hath aſſigned no error or errors in the re- 
„ cord and proceedings aforeſaid, or in the giving the 
« judgment aforeſaid ; therefore a day is given to the 
« parties aforeſaid, to come before our lord the king, 
on Monday on the morrow of St. Martin, whereſo- 
ever, &c.; that is to ſay, for the ſaid Richard to aſ- 
« ſign error or errors in the record and proceedin 
« aforeſaid, or in the giving the judgment aforeſaid ; 
« at which day, before our lord the king at Weft- 
« minfler, comes the ſaid John by his attorney afore- 
« ſaid; and the ſaid Richard, being ſolemnly called, 
« doth not come, but again makes alan; nor has he 
« farther proſecuted the ſaid writ of error againſt the 
« faid John; therefore it is conſidered, that the ſaid 
John do recover againſt the ſaid Richard, as well his 
damages aforeſaid, as alſo 7/. adjudged to him by the 
court of our lord the king now here, according to 
« the form of the ſtatute in ſuch caſe made and pro- 
« yided, for his damages, coſts, and charges, which he 
has ſuſtained by occaſion of the delay of execution of 
the judgment aforeſaid, by means of the proſecution 
«of the ſaid writ of error, which damages in the 
« whole, amount unto . ; and that the ſaid John 
« have execution thereof, &c.; and the ſaid Richard, 
in mercy,” &c. 


The affignment of errors, that there is no original 
writ filed of record. | 
« In the King's Bench. 
« Michaelmas Term in the 36th year of the reign of 
« King George the Third. | 
4 Doe 9 Afterwards, (that is to ſay,) on Monday on 
* againſt Þ the morrow of Saint Martin, in this ſame 
© Roe. ] term, before our lord the king at Weftmin- 
* fer comes the ſaid Richard, by his attorney, 
* and ſays, that in the record and proceedings aforeſaid, 
and alfo in the giving of the judgment aforeſaid, 
© there is manifeſt error in this, (to wit,) that the decla- 
Vor. II. 3A « ration 
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« ration. aforeſaid, and the matters therein contained, 
« are not ſufficient in law for the ſaid John to have and 
« maintain his aforeſaid action thereof againſt the ſaid 
« Richard. There is alſo error in this to wit, that by 
« the record aforeſaid, it appears, that the ſaid Richard 
« was attached to anſwer the ſaid John in the plea 
« aforeſaid; yet no original writ between the parties 
« aforeſaid, in the plea aforeſaid, is filed of record in 
te the ſaid court of the ſaid lord the king of the Bench 
« at Weſtminfler aforeſaid ; therefore in that there is 
« manifeſt error. There is alſo error in this, that it 
« appears by the record aforeſaid, that the judgment 
« aforeſaid, in form aforeſaid given, was given for the 


&« ſaid John againſt the ſaid Richard; whereas by the 


cc law of the land, the ſaid judgment ought to have been 


given for the ſaid Richard againſt the ſaid John. And 


« the ſaid Richard prays a writ of the lord the king to 
« be directed to the cuſtos brevium of the faid court of 
« the Bench at He _ to certify to the ſaid lord 
« the king the truth of the ſame : and it is granted to 
« him, &c. And the ſaid John prays, that the judg- 
« ment aforeſaid, for the errors aforeſaid, and other 
tc errors in the record and proceedings aforeſaid may be 
« reverſed, annulled, and altogether held for nothing ; 
« and that he may be reſtored to all things which he 
« hath loſt by occaſion of the ſaid judgment, &c. 


0 
* 


40 A. Chambre.“ a 


The Certiorari to certify the Original Writ. ' 


c George the Third, &c. To our right, truſty, and well- 

c beloved A. B., C. D., E. F. and G. H., Eſqrs. holding 
tc the office of keeper of the writs, rolls, and records of 
6 our court of the Bench, greeting: We being willing, 
te for certain cauſes to be certified, whether any original 
« writ between John Doe and Richard Roe, late of 
« Weſtminſter in the county of Middleſex, yeoman, in a 
« plea of treſpaſs on the cafe, be filed im your cuſtody or 
&« not, do command you, that you ſearch our original 
« writs directed to the ſheriff of Middleſex, and which 
« are filed of record in your cuſtody of Eaſter Term, in 
« the 35th year of our reign ; and what you ſhall find 
tc therein of an original writ between the parties afore- 
&« ſaid, of the plea aforeſaid, you certify to us * 
a | « ge 75 
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« delay, whereſoever we ſhall then be in England, to- 
« gether with the return and indorſement thereof, as 
« tully as the ſame remains in your cuſtody, and this 
« writ, Witneſs Lloyd Lord Kenyon, at Weſtminſter, 
the day of „ in the 36th year of our 
rein. | 
Mansfield and Way.” 


« The Anſwer of A. B., C. D., E. F., and G. H., Eſqrs. 
« holding the Office of Keeper of the Writs, Rolls, 
„% and Records within named, 


« By virtue of this writ to us directed, we do hereby 
« certify to the lord the king within named, that we 
« have ſearched the original writs directed to the ſheriff 
& of Middle/ex, that are in our cuſtody, filed of record 
« of Eaſter Term in the 35th year of the reign of the 
« ſaid king ; and that there is an original writ between 
« the parties within named in a plea of treſpaſs on the 
« caſe directed to the ſheriff of Middleſex in our cuſ- 
6 tody, filed of record of the term aforeſaid ; the tenor 
« of which ſaid original writ, with the return and in- 
« dorſement thereof, as fully as the ſame remains in our 
« cuſtody filed of record, we do hereby certify to the 
« ſaid lord the king, as appears by the ſchedule here- 
tt unto annexed, as we are within commanded.” 


(Here follows a copy {fac fimile ) of the original writ 


| which was made out by the curſitor, and the indorſe- 


ment thereon made by the ſheriff, as filed with the 


cuflos brevium.) 
The Joinder in Error. 
« Michaelmas Term in the 36th year of the reign of 
« King George the Third. 


x « Mansfield and Way. 

% Doe ) Which ſaid writ of certiorari, ſo prayed and 
«and granted, follows in theſe words, to wit: 
« Roe. ) George the Third, &c. [proceed verbatim with 
« the wwrit of certiorari t9 the end, Mansfield and Way], 
* which ſaid keeper of the writs, rolls, and records re- 
turned and certified unto our faid lord the king, that 
* by virtue of the ſaid writ of certiorari, they had ſearched 
che original writs directed to the ſheriff of Midaleſex 
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in their cuſtody, filed of record of Eaſter Term in 
in the 35th year of the reign of our ſaid lord the 
king; and that there was an original writ between 
„the parties in the ſaid writ of certiorari, named in a 
« plea of treſpaſs on the caſe, directed to the ſheriff of 
* Middleſex, in their cuſtody, filed of record of the 
tc term aforeſaid ; the tenor of which ſaid original writ, 
© together with the return and indorſement thereof, 
4e as fully as the ſame remained in their cuſtody, filed 
* of record, they'the ſaid keeper of the writs, rolls, and 
< records aforeſaid, thereby certified to the faid lord 
© the king, as appeared by the ſchedule thereunto an- 
* nexed, as the ſaid keeper was in the faid writ of 
& certiorari commanded. And which ſaid ſchedule, fo 
„ annexed to the ſaid writ of certiorari, follows in theſe 
« words, to wit: George the Third, &c.— Jo the ſheriff 
« of Middleſex, — If John Doe ſhall give you 
< ſecurity to proſecute his ſuit, then put under ſureties 
« and ſafe pledges, Richard Roe, late of Weſtminſter 
sin your county, yeoman, that he be before our juſtices 
« at Weftminfer, in fifteen days from the day of Eaſter, 
« to ſhew; for that whereas {to the end of original 
« writ, then add fheriff”s indorſement, viz. Pledges to 
« proſecute, J. D. and R. R. The within named John 
« Gregory hath not any thing in my bailiwick whereby 
& he can be attached. The anſwer of 


* « Eſq. and Eſq, Sheriff, 


« attorney.) Which ſaid writ of certiorari, together 
<« with the return of the ſame, among the records with- 
&« out day of Eaſter term aforeſaid, is filed. And here- 
te upon afterwards, to wit, Saturday next after eight 
« days of St. Martin, in. Michaetmas Term in the 36th 
« year of the reign of the ſaid lord the king, the ſaid 
t John Doe, by his attorney, freely 
« comes here into court, and ſays, there is no error 
cc either in the record and proceedings aforeſaid, or in 
« giving the judgment aforeſaid ; and he prays, that the 
e court of the ſaid lord the king now here may proceed 
« to examine as well the record and proceedings afore- 


« ſaid, as the matters aforeſaid for errors aſſigned; and 


<« that the judgment aforeſaid, in form aforeſaid given, 
* may be in all things affirmed. But becauſe the court 
« of the ſaid lord the king now here is not yet ad- 
% viſed what judgment to give of and upon the pre. 
« miſes, a day is given therefore to the parties r 
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te to come before the ſaid lord the king on 

« here ſoever the ſaid lord the king hall then be in 
« England, to hear the judgment aforeſaid ; for that 
« the court of the ſaid lord the king now here is not 
« yet adviſed thereof,” &c. 


« In Chancery. 
| es Fobn Doe, Plaintiff, 
« Between and 
Richard Roe, Defendant, 


« To the Right Honourable the Maſter of the Rolls: 


« The Humble Petition of the Plaintiff 


« Sheweth, 

« That your petitioner having commenced an action 
* at law in his Majeſty's court of Common Pleas at 
« Weftminfter, againſt the abovenamed defendant, in a 
« plea of treſpaſs upon the caſe, in which the venue is 
«laid in Middleſex ; your petitioner in Eaſter Term 
e laſt obtained final judgment in the ſaid action for 
« 281. 10s. whereupon the ſaid defendant brought a 


« writ of error returnable on the morrow of the Holy 


Trinity, but no further proceedings have been had. 


&« That inaſmuch as it is neceſſary that an orignal writ 
« ſhould be out of his Majeſty's high court of 
« to warrant the ſaid proceedings, and the time for ap- 
« plying for the ſame in the ordinary courſe being ex- 
« pired, the curſitor of Middle/ex has not now authority 
« to iſſue the ſaid writ without your Honor's order for 
« that purpoſe, 


*,2oth May 1796. ( Your petitioner therefore hum- 
« the petitioner pay bl prays your Honor to grant an 


« the defendant his © order for the curſitor of Middleſex 


« coſts in error, in « to iſſue an original writ in the above 
« caſe the defend- A | 


i ant does not, aſter 
* having had notice 
« of this order, fur. 
ther proſecute his 
„ ſaid writ of error, 
« and hereof give 
notice forthwith. 

Thomas Sewell.” 


i cauſe, out of his Majeſty's high 
te court of Chancery, returnable in his 
« Majeſty's court of C. P. in fifteen 
&« days from the day of Eaſter laſt 
te paſt, 

« And your petitioher ſhall ev 
« pray,” &c. 6 
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Form of Writ ad audiendum Errores. 
« George the Third, &c.—To the ſheriff of 


« greeting: Foraſmuch as in the record and proceedings, 
« and alſo in the giving of the judgment in a certain 
4 plaint lately levied in our court of before the 
tc judges of the ſame court between A. B. and C. D. of a 
<« plea of treſpaſs on the caſe, manifeſt error, as it is ſaid, 
6 bach intervened to the great damage of the ſaid C. as 
« by his complaint we are informed; which aid re- 
« cord, and proceedings therein, we have, for certain 
t reaſons, cauſed to come in our court before us; and 
« we, being willing, if any error there be, to correct 
<« the ſame, and to do unto the parties aforeſaid full 
and ſpeedy juſtice in this behalf, do command you, 
« that, by good and lawful men of your bailiwick, you 
c make known to the ſaid A. that he be before us in 
-  whereſoever we ſhall then be in England, 
64 to hear the proceedings aforeſaid, if it ſhall ſeem 
« expedient unto him; and further, to do and receive 
Ce what in our ſaid court before us ſhall be conſidered 
« of him in this behalf, and have there the names of 
« them by whom you ſhall make known unto the faid 
% A, as aforcſaid ; and this writ. Witneſs,” &c. 


Form of Affirmance to be entered on the Roll after 
the Argument. 

& At which day, before our lord the king at W:/- 
« minfier, come the parties aforeſaid, by their attornies 
* aforeſaid, whereupon as well the record and proceed- 
<« ings aforeſaid, and the judgment given in form afore- 
« ſaid, as the matters aforeſaid, by the ſaid Richard 
« above for error aſſigned, being ſeen and fully under- 
« ſtood by the court of the ſaid lord the king now here, 
<« and mature deliberation had thereupon ;z for that it 
« appears to the court of our ſaid lord the king now 
cc here, that there is no error either in the record 
« and proceedings aforeſaid, or in giving the judgment 
« aforeſaid; therefore it is conſidered that the judg- 
c ment aforeſaid, given in form aforeſaid, be in all 
ce things affirmed; and it is further confidered that the 
« ſaid John do recover againſt the ſaid Richard, as well 
„his damages aforeſaid, as alſo 14/. adjudged to him 
« by the court of our lord the king now here, accord- 
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« ing to the form of the ſtatute in ſuch caſe made and 
« provided, for his damages, coſts, and charges which 
« — has ſuſtained by occaſion of the delay of execution 
« of the judgment aforeſaid, by means of the proſecu- 
te tion of the ſaid writ of error, which ſaid damages, 
« coſts, and charges in the whole amount unto 42/. 105. 
and that he have execution thereof, &c.; and the 
« ſaid Richard, in mercy,” &c. 


Writ of Fi. Fa. and Ca. Sa. after Affirmance by K. B. of 
Judgment in C. B. 


Fi. Fa. Ca. Sa. 
« Ge:rge the Third, &c. „George the Third, &c. 


Form of writ of 
fi. fa. and ca. fa. 


« —To the ſheriff of A. „ —To the ſheriff of A. after affirmance 
« greeting: We command “e greeting: We command in K. B. 


tc you, that you cauſe to be 


e made and levied of the 


« goods and chattels in 
« your bailiwick of Richard 


% Roe, late of Weſtminſter 


„ in your county, yeoman, 
« 28/, 10s. which John 
« Doe, lately in our court, 
te before and 
5 his brethren, (then) our 
« juſtices of the bench at 
« Weſtminfler, recovered 


« againſt the ſaidRichard,” 


« you, that you take Rich- 


« ard Roe, late of Ve. 


tc minfier in your county, 
68 = if be ſhall be 
« found in your bailiwick, 
“ and him ſafely keep, fo 
t that you may have hi 

© body before us in eight 
% days of Saint Hilary, 
« whereſoever we ſhall then 
ce be in England, to make 
« ſatis faction to John Doe 
« for 28/. 10s. which the 
« ſaid John, lately in our 
« court, before 

« and his companions, 
« (then) our juſtices of the 
tc bench at Weftminſler, re- 
te covered againſt the ſaid 
« Richard,” 


« for his damages which he ſuſtained, as well by 
« reaſon of the ſaid Richard's not having performed 
« certain promiſes and undertakings made by him to 
« the ſaid John, as for his coſts and charges which he 
had been put unto about his ſuit in that behalf, 
« whereof the ſaid Richard was convicted, as by the 
* record and proceedings thereof, which we lately 
„ cauſed to come into our court before us for certain 


* cauſes of error, and now there remaining, it appears 
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© to us of record; and alſo 140. adjudged to the faid 
« John in our ſaid court before us, according to the form 
<« of the ſtatute in ſuch caſe made and provided, for his 
« damages, coſts, and charges which he hath ſuſtained 
< and expended by occaſion of the delay of the execu- 
« tion of the judgment aforeſaid, by the proſecution of 


&« our ſaid writ 


error, the ſaid judgment being in our 


„ ſaid edurt before us in all things affirmed, whereof 


Form of fi. fa. 
and ca. fa. aftcr 


non pros, or ſci, 


fa. quate, &c. 


* the ſaid Richard is alſo convicted, as appears to us 


« likewiſe of record: 
« And have you the ſaid 


_ © monies before us in eight 


« days of Saint Hilary, 
ic whereſoever weſhall then 
« be in England, to render 
ce to the ſaid John for his 
te damages, coſts, and 
« charges aforeſaid, and 
> alſo this writ. Witneſs,” 


“ And have you there this 
« writ, Witneſs Lhyd 
Lord Kenyon, at We}t- 
te miner, the 28th day of 
« November in the 36th 
« year of our reign. 


« Mansficld and Way.“ 


Writs of Execution on Non Pros after Sci. Fa. quare 


Executionem non. 


Fi. Fa. 


t George the Third, &e. 


e To the ſheriff of M. 
« greeting: We command 
« you, that you cauſe to be 
« Jevied of the goods and 
te chattels in your bailiwick 
« of Richard Roe, late of 


% Weſtminſter in your coun- 


« ty, yeoman, 35/. 10s, 


Ca. Ca. 

tc George the Third, &c. 
« To the ſheriff of M. 
&« greeting: We command 
« you, that you take Rich- 
« ard Roe, late of We/- 
« minfler in your county, 
c yeoman, if he ſhall be 
&« found in your bailiwick, 
« and ſafely keep him, ſo 
« that you may have his 
body before us in eight 
« days of Saint Hilary, 
« whereſoever we ſhallthen 
« be in England, to make 
« ſatisfaction to John Doe 


« for 35/. 10s. 


« which were awarded to the faid John in our court 
« before us, according to the form of the ſtatute in ſuch 


« caſe made and provided, for his damages, coſts, and 
« charges which he ſuſtained by occaſion of the delay of 
3 8 execution 
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& execution of a certain judgment obtained by the ſaid 
« John againſt the ſaid Richard, for 28/. 105. in our 
« court, before Sir Fames Eyre knight and his com- 
s panions, our juſtices of the bench at Wefminfter, as by 
« the record and proceedings thereof, which for cer- 
«* tain cauſes of error we lately cauſed to be brought 
© into our ſaid court before us, and now there re- 
© maining, appears to us of record; and for that the 
“ ſaid Richard afterwards, in our court before us, did 
not proſecute his faid writ of error, as alſo appears to 
« us of record: | 

“% And have you the faid © And have you there this 
s monies before us in eight © writ. Witneſs,” &c. 

&« days of Saint Hilary, | 

© whereſoever we ſhall 

ee then be in Exgland, to 

« render to the ſaid John, 

« for his damages, coſts, 

« and charges aforeſaid, 

« and this writ. Witneſs,” 

&c. 


Writ of Reſtitution on the Reverſal by K. B. of a 
Judgment given in C. B. 


George the Third, &c.— To the ſheriff of M. 
te greeting: Whereas A. S. lately, that is to ſay, in 
« Trinity term in the 35th year of our reign, be- 
« fore Sir James Eyre knight and his companions, our 
& juſtices of the bench at We/minfler, by our writ, and 
* by the confideration of the ſaid court, recovered 
« againſt I, O. late of Weſtminſter, yeoman, 1007. 
„ which in our ſaid court of the bench were awarded 
„to the ſaid A. as well on account of the ſaid I. not 
« having performed certain promiſes and undertakings 
&* by the ſaid I. made to the ſaid A. as for her coſts 
« and charges which ſhe had been put unto about her 
& ſuit in that behalf, whereof he is convicted as by the 
« record and proceedings thereof, which we lately 
i cauſed to be brought into our court before us, for 
« certain cauſes of error appears to us of record. And 
„whereas we, by reaſon of divers errors in the ſaid 
« record and proceedings, and alſo in giving the ſaid 
judgment, have reverſed and totally annulled the 
« fame; it is therefore conſidered and adjudged er 
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c ſaid court before us, that the ſaid I. be reſtored to al 
occaſion of the ſaid 
« judgment. And for that the ſaid A. ſued out exe. 
« cution upon the ſaid judgment; and he the ſaid l. 
« was thereupon taken in execution for the ſame, and 
& detained in priſon until the payment was made to the 
4 ſaid A. of the ſaid 1001. Therefore we command 


4 you, 
. Fi. Fa. 

« that of the goods and 

4c chattels of the ſaid A. 

4 in your bailiwick, you 

« cauſe to be made and 


« have you that money be- 
tc fore us on the morgow 
« of the Holy Trinity, 
« whereſoever we ſhall then 
« be in England, to reſtore 
« to the fad I. the ſaid 
« money, awarded to him 
« by our ſaid court before 
« us, upon the reverſal of 
« the ſaid judgment; and 
« have there this writ. 
« Witneſs,” &c. 


Ca. Ca. 
« that you take the ſaid 
« A. if ſhe ſhall be found in 
« your bailiwick, ſo that 


4 = may have her body 
« levied the ſaid r00/.z and 


fore us on the morrow 
«of the Holy Trinity, 
«© whercſoever we ſhallthen 
ce be in England, to make 
tc ſatisfaction to the ſaid l. 


« O. for the ſaid 1000. ſo 


« awarded to him by our 
« ſaid court before us, upon 
« the reverſal of the ſaid 
judgment; and have 
« there this writ. Wit- 
*« neſs Lloyd Lord Kenyon, 
« at Weſtminſter, the 5th 


« day of June in the 35th 


« year of our reign. 


« Mansfield and Way.“ 


The ſame forms of teflatum's and non omittar's, which 
are uſed in common executions, Thay be added to any 
ef theſe as occafion requires. : 
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APPENDIX (R). 
Form of Proceedings in falſe Judgment. 


The Writ of falſe Judgment and Return into C. B. 


40 (GEORGE the Third by the grace of God of Great Form of writ of, 
cc 


Britain, France, and Ireland king, defender of fa judgment. 


«* the faith, and ſo forth. To the ſheriff of Berks, greet- 
ing: If C. D. ſhall give you ſecurity that his ſuit 
* ſhall be proſecuted then in your full county, cauſe the 
< plaint to be recorded, which was in the — county 
vithout our writ between A. B. and the faid C. of a 
s certain plea of treſpaſs on the caſe done to the ſaid A. 
by the ſaid C. as it is ſaid, wherein the ſaid C. com- 
* plaineth that falſe judgment hath been given againſt 
** kim in the ſaid county; and have you the ſame record 
* before our juſtices. at Weftminfler, from Eaſter in 
* fifteen days under your ſeal, and the ſeal of four lawful 
knights of the ſame county, of ſuch as ſhall be pre- 
« ſent at the ſaid record, and ſummon by good ſum- 
„ moners the ſaid A. that he be then there to-hear the 
„ {aid record; and have you there the names of the 
« ſummoners and of the ſaid four knights, and this 


„ writ. Witneſs ourſelf at Wefminfter the day of 


8 in the 36th year of our reign.” 


By the Lord Chancellor of Great Britain, at the Inſtance 
of the Defendant. 


« By virtue of this writ to me directed in my full 
« county held at Abingdon the 17th day of March, in 
te the 36th year of the reign of our ſovereign lord 
« George the Third, by the grace of God of Great 
« Britain, France, and Ireland king, defender of the 
e faith, and ſo forth, I cauſed the plaint to be recorded, 
« which is in the ſame court, without the writ of 
« our ſaid ſovereign lord the king, between A. B. and 
C. D. in a certain plea of treſpaſs on the caſe done to 
e the ſaid A. by the ſaid C. as it is ſaid, wherein the 


* ſaid C. complaineth, that falſe judgment bath been 


given 


Return thereto, 
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« given againſt him in the ſaid county, which aid 
« plaint appears in a certain ſchedule to this writ an- 
« nexed; and I have the ſaid record before the Juſtices 
« within written, at the day and place within mentioned, 
« under my ſeal, and the ſeals of four lawful knights of 
te the ſame county, of ſuch who were preſent at the 


« ſaid record ; and I have prefixed the ſame day to the 


« parties within written, that they might be there ready 
« to proceed in the ſaid plaint, as ſhould be juſt accord- 
« ing to the exigency of the ſaid writ. 

« E, F. ſheriff.” 


The Form of the Schedule annexed to the Return : 


« At the ninth county court of O. P. Eſq. late ſheriff 
& of the county of Berks, held at Abingdon in and for 
« the ſaid county, the 18th day of October in the 
« thirty-ſixth year of the reign of our ſovereign lord 
« George the Third, by the grace of God of Great 
« Britain, and fo forth, and in the year of our Lord 
one thouſand ſeven hundred and ſeventy-nine, before 
4 G. H., I. K., L. M., and others, free ſuitors of the 
« ſaid court, came A. B. in his proper perſon, and 
« complained againſt C. D. of a plea of treſpaſs on the 
« caſe, &c. And he found pledges for profecuting his 
c faid plaint, to wit, John Doe and Richard Roe; and 
« puts in his place Thomas Smith his attorney, againſt 
« the ſaid C. of the ſaid plea, and it is granted to him, 
« And thereupon it is commanded to Thomas Wall, 
4 bailiff and miniſter of the ſaid court, that he put by 
“ ſurety and ſafe pledges the ſaid C. ſo that he may be at 
« the next county court before the faid ſuitors of the 
« ſaid court, at Abingdon aforeſaid, to be held the 15th 
« day of November in the thirty-ſixth year aforcſaid, to 
« anſwer to the ſaid A. of his ſaid - plea. The ſame day 
ce js given to the ſaid A. here,” &c. 


« At the tenth county court of the ſaid late ſheriff 
« O. P. Eſq. held at Abingdon, in and for the ſaid 
„county, the 15th day of November in the thirty- 
« ſixth year of the reign of our ſovereign lord George 
« the Third, by the grace of God of Great Britain, 
« France, and Ireland king, defender of the faith, &c. 
tc and in the year of our * one thouſand ſeven hun- 
« dred and ninety-five, before I. K., L. M., and others, 


« free ſuitors of the ſaid court, came the ſaid A. by his 
; | « attorney 
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t attorney aforeſaid, and offered himſelf againſt the 
« ſaid C. of his plea aforeſaid : and the ſaid Thomas 
&« Wall, bailiff and miniſter of the ſaid court, now cer- 
« tifies to the ſame court, and returns to the ſaid court 
4 here the ſaid precept, to him in form aforeſaid di- 
« rected, and that he had put by ſureties and ſafe 
« pledges, to wit, John Denn and Richard Renn, the 
« ſaid C. that he might be here at this day to anſwer 
« the ſaid A. of the plea aforefaid, as it was commanded 
to him; upon which the ſaid C. being ſolemnly re- 
« quired, came here in his proper perſon to anſwer the 
« ſaid A. of the plea aforeſaid; and puts in his ſtead 
« Peter Blake, his attorney, againſt the ſaid A. of 
« the plea aforeſaid; and thereupon the ſaid A. prays 
« day to declare againſt the ſaid C. in the ſaid plea 
& here, until the next county court, to be held in and 
« for the ſaid county at Abingdon aforeſaid, to wit, the 
« 13th day of December, in the ſaid thirty-ſixth year of 
<« the reign aforeſaid; and it is granted to him, &c. 
and the ſ.me day is given to the ſaid C. here,” &c. 


&« And at the eleventh county court of the ſaid late 
« ſheriff, held at Abingdon aforeſaid, in and for the ſaid 
« county, the thirteenth day of December in the 
« thirty-ſixth year of the reign of our ſovereign lord 
“ George the Third, by the grace, &c. and in the year. 
« of our Lord one thouſand ſeven hundred and ninety- 
„ five, before W. S., T. R., and others, free ſuitors of 
« the ſaid court, came as well the ſaid A. as the ſaid 
C. by their attornies aforeſaid ; and hereupon the ſaid 


A. then declares in the ſaid plea, in form following; 


te that is to ſay, the county court of the ſaid county 
&« of Berks, to wit, A. B. complains againſt C. D. of a 
« plea of treſpaſs upon the caſe, and there are pledges 
« of proſecution, to wit, John Doe and Richard. Roe. 
« And whereas the ſame A. B. by John Dixon his at- 
&« torney, complains, that whereas the ſaid C. D.“ (Here 
inſert the whole declaration.) 


« And the ſaid C. by Peter Blake his attorney, de- 
« fends the wrong injury, when, &c. and prays 
« leave to imparl thereupon here until the next county 


court, to be held in and for the ſaid county at Abing- 


« don aforeſaid, to wit, on the tenth day of January in 
© the ſaid thirty-ſixth year, and he it, &c. 2 
« tame 
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e ſame day is given to the ſaid A. here, & c. And at 
« the twelfth county court of the ſaid late ſheriff, held 
* at Abingdon, in and for the ſaid county, the tenth day 
<« of January in the thirty-fixth year of the reign of our 
<« ſovereign lord George the Third, by the grace of 
« God, &c. and in the year of our Lord one thouſand 
« ſeven hundred and ninety-fix, before W. S., T. P., 
« $. R., and others, free ſuitors of the ſaid court, came, 
« as well the ſaid A. as the faid C. by their attornies 
« aforeſaid; and thereupon the ſaid C. as before, de. 
«*« fends the wrong and injury, when, &c. and fays,” &c. 
[Here inſert the plea, &c. and replication, if it was 
at the ſame court; if not, then a continuance till 
iſſue was joined.] © And the ſaid A. doth ſo likewiſe. 
« Therefore it is commanded to Thomas Wall, bailiff 
« and miniſter of the ſaid court, that he cauſe to come 
« here at the next county court, to be held in and for 
« the ſaid county at Abingdon aforeſaid, to wit, on the 
« th day of February in the 36th year of the reign 

ful men of Abingdon 
« aforeſaid, and within the juriſdiction of the ſaid court, 
«* by whom the truth of the matter might be better 
« known, and who are neither of kin to the ſaid A. nor 
« to the ſaid C. to make a certain jury of the country, 
« between the parties of the ſaid plea, becauſe, as well 
« the ſaid A. as the ſaid C. between whom the conteſt 
« ig, have put themſelves upon that jury; the ſame day 
« js given by the ſaid court here, as well to the ſaid A. 
« 2s to the ſaid C. here,” &c. 


« And at the thirteenth. county court of the ſaid 
<« late ſheriff, held at Abingdon aforeſaid, in and for the 
« county aforeſaid, the ſeventh day of February, in the 


4% 36th year of the reign of our ſovereign lord George 


« the Third, by the grace of God, &c. and in the year 
« of our Lord one thouſand ſeven hundred and ninety- 
« fix, before I. D., T. P., S. R., and others, free ſuitors of 
cc the ſaid court, come as well the ſaid A. as the ſaid C. 
« by their attornies aforeſaid. And the ſaid Thomas 
6c Wall, bailiff and miniſter of the ſaid court, returned 
c his ſaid precept of venire facias to him in form afore- 
c ſaid directed in all reſpects, ſerved and executed. 


% And the ſaid jury, in form aforeſaid impanelled, be- 


&« ing ſolemnly required, come, and twelve of them, to 


« wit, G. H., I. K., &c. &c. who, to ſpeak the _ 
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and upon the premiſes above-mentioned, being 
« choſen, tried, and ſworn, by the ſaid court, there 
upon their oaths ſay, that the ſaid C. ¶ Here inſert the 
« verdict] and aſſeſs the damages of the ſaid A. by oc- 
« cafion of the ſaid premiſes, beſides his coſts and 
« charges by him about his ſuit in this reſpect laid out 
«to 30 ſhillings, and for thoſe coſts and charges 
« 6 pence, Therefore, it is conſidered by the ſaid 
« court here, that the ſaid A. ſhould recover againſt the 
« {aid C. his ſaid damages, coſts and charges, to 30 
« ſhillings and 6 pence, aſſeſſed by the ſaid jury, in 
« form aforeſaid; and alſo 54 ſhillings and 2 pence 
« to the ſaid A. at his requeſt, by the ſaid court here 
« adjudged, for his increaſed coſts and charges; which 
« ſaid coſts and charges amount in the whole to 
« 4/, 45. 8d. and the ſaid C. in mercy,” &c. | 


« And at the firſt county court of me E. F. Eſquire, 
« the preſent ſheriff of the county of Berks aforeſaid, 
« held at Abingdon in the fame county, the 7th day of 
« March in the year aforeſaid, before I. K., T. R., W. S., 
« and O. M., four lawful knights of the ſame county, I 
« cauſed the ſaid plaint, proceedings, and judgment, 
between the parties aforeſaid, to be recorded as the 
« writ hereunto annexed requires. In teſtimony where- 
« of, as well I the ſaid ſheriff, as the ſaid I. K., T. R., 
«WS., and O. M., who were preſent at the ſaid re- 
cord, have cauſed our ſeals to be hereunto put, the 
« day and place laſt above-mentioned. 
« E. F. Eſq. ſheriff.” 


Upon the return of the writ, the plaintiff in error muſt 
aſſign his errors in the following manner: 


And hereupon the ſaid C. ſays, that falſe judgment 
« is given againſt him in the proceedings aforeſaid, in 
© many inſtances ; that is to fay, in this, that in the ſaid 
« declaration, the ſaid record above ſpecified, there is 
© not any poſitive allegation that the ſaid A. doth 
« complain againſt the ſaid C. for the ſaid ſuppoſed 
breach of promiſe in the ſaid declaration ſpecified, 
but the ſame is only alleged by way of recital ; and 
*2alſo in this, that it doth not appear, &c.” [and / 
en reciting the errors as they appear en the record. 
And ſo the ſaid C. ſays, that in the ſaid court of the 
* {aid county, falſe judgment hath in divers 3 
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« been given againſt the ſaid C. in and upon the ſaid 
« plaint; and he prays that the ſaid judgment, for the 
« ſaid defects, and for others in the ſaid record appear. 


4 ing, may be reverſed, annulled, and utterly made 


« void, as being falſe and erroneous ; and that the ſaid 
C. may be reſtored to every thing which he has loſt 
« on occaſion of the ſaid judgment, and that the ſaid 


l juſtices here may proceed to the examination of the 
« ſaid premiſes.” 


The ſerjeant's or counſel's name 
who ſigns it. 


And the ſaid A. B. ſays, that there is no error in 
© the proceedings aforeſaid, nor is any falſe judgment 


given againſt the ſaid C. D. upon the ſaid plaint men- 
- © tioned in the faid record e ſpecified; and he 


©& prays that the ſaid juſtices here may proceed to the 
« examination of the ſaid record, and to the reformation 
« and correction of the falſe judgment, if any ſuch 
“ may be found, or appear to be given therein, &c, 


* 
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F ſuit by death. 279 
See Scire Facjar. 
Of writ of error. 538 
Ac etiam. 
Hiſtory and origin thereof. 630 
Diſputes concerning it. 631 
Forms thereof. 669] 


Atti ons, Penal. 


In what courts to be brought. 235 

Statute 21 Jac. 1. 

Of the affidavit required by that ſta- 
tute. 

Conſtruction of the above ſtatute. ib. 

When penal actions to; be brought. 


239 
Froceedings. therein. 
Of the ples of Nat guilty. 4 


Of pleading double. 16. 
Of coſts. 237 

New trial. 3 
Vor. II. 


Amending proceedings. 237 
Of friendly proſecutions. th, 
Of compounding Penal Ations, 238 
Statute 18 Eliz. 16. 
Exceptions therein. 16. 
To whom it extends, ih, 
Diſcretionary power in the court. 5. 
How exerciſed. ib. 
When leave granted. ib. 
When not. 239 
Granted after verdict. 16. 
Effect of rule to compound when ob- 
tained. ib. 
Moiſt be by conſent, ib, 
How to proceed. 46, 


Affidavit, 


13. | How court will proceed if rule 21 


be diſcharged on a falſe affidavic.- 
> 57 


b.| Amending Judgment after Error 
brought. 


See Error. . 


Writs of error. = Error. $542 
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. s j In penal action: 577 
Amending Scire Facias, | Amendments by ſtatute. 578 
; How confirmed, ib. 
See Bail. By 14 Edw. 3. ib, 


133 


Amendment. 


Judgment on warrant of attorney ** 
amendable. 


How far proteedings amendable . 
rule ai for judgment as in caſe 


of nonſuit. 58 
Amendments. 

In ejeAment. 228 

In penal actions. 237 

i 


lo feire facias. 


Amendments and Jeofails. 


Amendments at common law. 
Proceedings formerly ore temns. ib. 
Amendments only wanted when re- 
cord made up. ib. 
Afterwards proceedings were put oa 
the roll. ib. 
Ar length pleadiags were dclivered in 
paper. $4 4090 
. Amendments became neceſſary. 16. 
Way allowed whilſt —— in 


575 


| Difference between 


| 


ö 


Conſtruction thereof doubted. ib, 


Explained by 9 Edw. 5. ib, 


Made perpetual by 4 Hen. 6, 579 


Power enlarged by 8 Hen. 6. 1. 


Variance amended between record 
and certificate thereof on certio- 


rari. ib. 
What amendments. made under the 
above ſtatutes. ib, 


There ſhould be ſomething to amend 


by. 580 
miſtakes of 
parties and of clerks. ib, 


How far matter of record amend- 


able. ib, 


Difference between amending miſ- 


takes of parties, and of the clerks. 
ib, 

Something to amend by. 581 
Amendments after error. ib, 
Amendments of fines and © r 


Time of amending now enlarged, ib, 


5. Of the ſtatute of jeofails. ib. 


Why ſs called. | ib, 
Operation thereof, #6. 
Statute 8 Hen. 6. c. 12. 
32 Hen. 2. c. 30. 1b. 
loſufficient pleading, diſcontinuance 
aided. ib, 
28 Eliz. c. 14. ib. 
In formality in, or want of original, 


paper. 1b. warrant of attorney, &c. aiced. 
How to be applied for. ib. f ib. 
On what terms obtained. ib. Exception, 583 
Cao not add a new count after ſecond 21 Jac. 1. c. 13. ib, 
term. ib. Variance. ib. 
Proceedings i in paper amendable at Want of averment of lives. ib, 


any time. 
So in caſes of demurree. 577 
So pleadings may be withdrawn, #6. 
Amendments after argument. ib. 
Amendments in penal actions, in 


criminal proceedings. ib. 
Whea not allowed in A 
16. 


| 


ib. Wrong award of wenire or venue. ib. 


Miſnomer of jury. ib. 
Want of return of writs. ib. 
Or name of officers thereto. ib. 
Or infant appearing by attorney. ib. 
Exception. ib. 
16 & 17 Car. 2. omnipotent ad. 
584 
Want 


—— 


9 Ann, c. 20. above ſtatutes extend 


Appearance, in Common Pleas. 
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Want of pledges, or ſheriff's name to Arbitration. 
return, 584 
Or want of profert. #5.\Diſtin ion as to the remedy on 
Or omiſſion of vi et armiz. 1b awards. 343 
Or miſtake in parties“ names, dates, According as ſubmiſſion is pending 
ſums, &c. 16. an action or not. 16. 
Want of averments. i6, How if pending an action. ib. 
Or of right venue 16. Hos if no action. 344 
Want of ntſericerdia, &c. 16. Of far. 9 & 10 Will. z. ib. 
Or coſts not entered right. 16. Its operation. ib, 


Exception as to crimival caſes. 58; 
Above ſtatutes only extended to caſes 

after verdict. 15. 
4 % 5 Ann, c. 16. extends them to 


judgments by default, confeſ- 
ſion, &c, ib. 
Except want of original and war- 
rants, 106. 


Though want of original or of bil 
is aided, a bad original is not. 76. 
Starute 27 Eliz. and 4 & 5 Ann. 
making defects in form, cauſes only 
of ſpecial demurrer. 586 
4 5 Ann. c. 16. extending 27 Eliz. 
to ſome defects heretofore matters 
of ſubſtance. 


ed to mandamus, &c. 587 
How far penal actions within 32 
Hen. 8, i6. 
5 Geo. 1, c. 13, all defects in writs 
aided after verdict. ib. 
And writs of error amendable. 16. 


Of References where no Cauſe is de- 
pending according to the Statute. 345 


Scatute 9 & 10 Will. 3. ib, 
Parties may agree to make ſubmiſ- 
ſion a rule of court. ib. 
Which upon affidavit ſhall be _ 
18. 


How the conſent muſt be expreſſed. 


346 

What is evidence thereof. 

What it muſt expreſs. 16. 

How to make {abmiſſion a rule of 
court. 


16. Affidavit of ſubſeribing e, . 


arbitration bond, 
Of ſervice of rule, and making de- 
mand, ib, 
Affidavit of ſervice and demand, &c. 


16, 

Affidavit of due execution of the 
award, 348 
Of moving for attachment. 156. 
—_ if demand made by third ous 
on. is, 


Amercement. | 


What. | 635 
How diſpenſed with. 641 


Ante Exhibitionem Billæ. 
Meaning thereof. Appendix, G 


Court will compel witneſs to make 
aflidavit. | ib, 


Of ſuch References where the Caſe ir 
not within the Statute, 349 


Of the remedy where the reference 
is made pending no action, and 
not according to ſtatute. 16. 


Of , References nad after Aion 
fs oy but before Trial. 349 


| Of References at the Trial by Order of 


Hiſtory thereof, _ 


Nai Prins, 359 
3B 2 of 
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Of the Extent and Operation of the 
Saubmiſion. 350 


Power of arbitrators. —_ 

Of ſuing for cauſe of action ſubſiſting 
at time of reference. l 

Di!tinction to be obſerved in the 
words of a reference. 

Waat parties mult make the abel 

ſion. 

If wrong not cured by conſent. 36, 

Wast admitted by a ſubmiſſion. - 56. 

How far it is a ſtay of proceedings. 

2 


3 
When it muſt be made à rule of 
court. | ib. 


Of the Revocation or Countormand, 35 2 


Submiſſon may be countermanded, 
but the bond is forfeited 
Nor can it be countermanded if a 
rule of court. #6." 
Of the puniſhment for any breach of 

the role. 
What will be an implied breach. i6. | 


07 28 the Time for making the 
ard. 353 


os to get the time enlarged: mult] 
de by conſent. 16. 
Of the operation of the conſent of 
the, parties to enlarge. ib 


16. Of the Reference as to Cofts. 


S. Of coſts where cauſe is referred, and 


16. Q impeaching ahd ſetting aſide the 
A 


R * 


Granting attachment diſcretionary 
in the court. 354 
W hen refuſed. : 


Puery, in calc of feme ole N 


io, 
When attachment muſt be executed. 
355 


355 

Power of arbitrators as to colts, 3b, 
Meaning of coſts abiding the event. 

ibs 

How to be taxed. ib, 

By whom. ibs 

Up to what time. ib. 
And to what extent. ib. 


Award of coſts muſt be certain, or 
capable of being rendered ſo. 1. 


again goes to trial for want of an 
award. 356 


350 
Requiſites to make an award legal. ib. 
Objections on the face of award, 


ard. 


when to be made. ib, þ 
Other objections debors the _ 

1 

When they muſt be made. ib, ] 


Within next term after making ihe 


0 What neceſſary before ſuch motion award. ib. 4 
made. 16. The extent of the ſtatute. 357 ( 
. Not to references at ai, privs. ib. 

Of the double Remedy by Aion or At. To other caſes than thoie of corrup- N 
tachment. 353] tion, &c. 155 F 
Double remedy only where N Corruption muſt be manifeſt. - 
fion 4s made rule of court. 15.50 muſt miſbebaviour. ; 
- Party cannot purſue both. my 38 — objections may be made in 0 
Af bolcing defendant to bail in the | ſnewing cauſe agaioſt __ 2 


ib. 


action. 


Of the Afﬀdavits n moving for an 
Attachment, and of the Nature of 
the Attachment. 354 


Of entering the affidavits. ib. 


No attachment on affirmation ws Hardſhips mitigated by bail. 


Quaþer. 


Arreſt. 
Of the arreſt in civil actions; its ori- 
gin, its extenſion to civil actions, 


and its preſent regulations. 650 
657 


4 
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I 


I ND E X. 741 


Alſizes. 


Hiſtory and origin thereof, 692 


Four days always ſufficient, 73 
Of the ſubſequent proceedings if de- 
* fendant appears. | 16. 
If he does not appear. - 74 


Remedy againſt attornies in K. B. 16. 
How to proceed againſt an attorney 


Aſſociate. K in C. B. ib. 
| [Rule Trin. 21 Car. 2. entering 
Origin and meaning thereof. 696 bill on *. WING 5 
Now out of uſe, ib. 
Rule Hil. 11 Geo. 2. as to giving no- 
; Attachment. tice of filing bill, OY 75 
Form of ſuch notice. 26. 
Of privilege, 68 Reaſon of the above rule. ib. 
See Attorney. | How if defendant appears. ib. 
| How if he does not appear, and of 
the forejudger. 9 

Attorney, Proceedings by and | | 
againſt, Form of Forgjudger, ib, 
3 How to proceed againſt him afier 
What privileges attornies entitled to: forejudger. . 
of proceeding iy attorney plaintiff, Zy an original or capias as againſt x 
68] common perſon. 77 
Attachment, ſorm of. 16 On what terms an attorney may be 
Precipe for ditto. 69] reſtored after forejudger. ib, 
Attorney may be ſued in vacation In 


Rule in C. B. as to attachment being 

ſigned by clerk of warrants. 70 
Above rules muſt be obſerved, #6. 
How the attachment muſt be if bail- 


10 


And bill filed as of preceding term. 
6. 


With ſpecial memorandum, if cauſe 
of action accrued in vacation. ib, 


able or not. 16. Query as to C. B. ib. 


Ac etiam need not be inſerted, ib. 


Of the zefe and return of attachment. 
7 


The nature of the privilege of at- 
tornies. 8 


78 
. Extends to aRions under 40s. #6. 


Nature of attachment. ib. Or where defendant is a member of 


How attachment ſerved if not bail 


univerſity. ib. 


able, or ſpecial bail taken in bail- When privilege is taken away. 76. 


able actions. 71|If he be not a praQtifing attorney. 16. 
Of the declaration. 72|[f defendant at the king's ſuit. 76. 
Form thereof, ib. Otherwiſe in a gui tam action. 79 
Of the ſubſequent proceedings. 16. Or if plaintiff would be deprived of 
When DES muſt plead to de- his remedy in the attorney*s court. 

claration. ib. 10. 
How to proceed againſt an attorney If plaintiff or defendant in aver 

in K. B. 73 droit. ib. 
Of indorſing declaration with notice If he ſues or is ſued jointly, ib, 

do plead, | ib. If actually in cuſtody. + ib. 
Regulated according to time of de-| Of the privilege where both parties 
livery of declaration, 1b. are attornies. . ib, 

* | 3B 3 Attorney 


742 


Attorney may waive his 7 
Of the irregularity, i 


what $i be deemed a beer. 


an attorney. 


1 18. 
When an attorney can be diſcharged 


on motion, and when not. 8 


How to ſue out writ of privilege. 76. 
Form of writ of privilege. ib. 
How advantage to be taken of an 

erroneous writ of privilege. 83 


Of the Privilege of other Officers of 
8 


the Court. 3 
Of the officers of C. B. ib. 
Of ſerjeants. f 16, 
Of judges. 84 


Of the fix clerks in Chancery. # 


Privilege not loſt by executing office 
by deputy. ib 


Attorney, Judgment on War- 


rant of. 34 
The Falidig of a Warrant of Attorney 

: 0m 

If given by an infant. ib. 
By feme covert, 3 
By an infant and another. 16 

To a fte covert. 16. 

How if the perſon giving it be in 


cuſtody. ib. 
An attorney muſt then be preſent. 36 
Conſtruction of rules of court in that 
reſpect. ib. 
To what perſons and in what 255 
16. 


of cuſtody it extends. 
What attorney muſt be preſent. 3 


Rule extends to warrants given in 
18. 
16, 
Of tne conſideration of the warrant. 


Ireland. 
Exceptions in caſes of fraud, 


7 


| 


| 


8 


1 N DE x. 
ivilege. 80 
ſued as 4 
torney when he ought not to 75 
16. 
ib. 
Ho in declarations by the bye agaioft 


How ſuch facts to bs tried. 38 


Of the Operation and Extent of the 
Warrant of Attorney, and of the 
Revocation and Countermand there. 
of. | 38 

Judgment muſt be agreeable to the 
power, 15 ib. 

How in caſe of debtor diſcharged 
under the iofolvent act. ib, 

Or in caſe of bankruptcy, ib. 

How if it ſpecifies particular term to 
enter judgment. 39 

If an executor gives a warrant. 16. 

Warrant is a t executio for the 


mo *- ib. 
Covrt will interfere if it is not abided 
Y. ib. 

Cf the revocation of the warrant, 16. 
By death. th, 
By marriage. 40 
la which caſe application to the court 
neceſſary. ih, 


Of entering up Judgment on Warrant 
of Attorney. 40 


When judgment may be entered 
without leave, when with leave of 
the court. 41 

Of moving the court, and of the af- 
fidavit, when prriy was living. 76. 

Why ſach application neceſſary. 76. 

Of the relation of the judgment to 


the firſt day of term. ih, 
Purchaſers not hurt thereby fince the 
ſtatute of frauds. ib, 


So the authority relates to the firlt 
day of the term. 16, 

How if teſtator died fame day judg- 
ment ſigned. 

Of warrant on foff obit bond. 

Of warrant given to two, and judp- 


42 
ib. 


ment by ſurvivor, | 10. 
Judgments on warrants not amend- 
able. wa 1 


How to enter up judgment an war- 


If oforioue, 5 obtaĩned by 654, rant of attorney, and of 7 
bad. ib. 


the court for that purpoſe, ib, 
9 f Audita 


wall al... 
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Audita Querela. 


Of the nature of the action, and 

whence the writ iſſues, 358 
Out of what court the writ iſſues. 76. 
Of the bail in audita querela. ib. 


Of the proceſſi. 391 
Of the declaration, &c. 362 
Of the jadgment. 364 


Aula Regia. 


| How to proceed on action on recog - 

nizance. 115 
How to proceed by /ci. fa. 116 
If defendant is to be ſummoned. 16. 
If defendant is not to be ſummoned. 


11 
How if fei. fa. be returnable in dif 
ferent terms in K. B. ib. 
How in C. B. 118 
Of the appearance of deſendant, and 
the ſubſequent proceedings, ib, 


Of the County in which Proceedings 


Inſtitution of, 596| againſt Bail muſt be. 119 
Its nature and power. or 3B: 73 
Officers belonging thereto. X Ditto in C. B * mY 
Abriogment of its power. 602 Hifference between ſei. fa. to revive 

Whea changed into King's * and ci. fa. agaluſt bail. 120 
| Of the Tefte and Return of Ca. Sa. 121 

Award. Of ci. fa. | ib. 

3 Of alias ſci. fa. ib, 

— 1 343] Where there are two ſei fa. jb. 

: [f only one /ci. fa. ib. 

Bail Of having Sci. Fa. in Sheriffs Office, 


In civil actions, hiſtory of. 657 
Origin of common and ſpecial bail. 
661 


Bail, Proceedings againſt, upon 
thetr Recognizance. 


Explanation of the proceedings 

againſt bail, 112 
Neceſſity of ſuing out ca. /a. 16 | 
Recognizance to be entered and ca. 


Ja. ſued out, whether proceedings 


by action or ci. fa 113 
How recognizance entered. ib. 
Form of entry of recognizance, 114 
How ca. /a. ſued qut. ib. 
Its teſe and return. ib. 
How left in ſherif”s office. 115 
Intent thereof, ib. 
Bail muſt ſearch for it, ib 
When to be filed. i6, 


If ca. /a. not ſued out within the year, 
ci. fa. to revive judgment. ib. 


and of the Summons thereos. 122 


f only one ci. fe. ib. 

f ewo. 16. 
How ſheriff to indorſe the alias. ib. 
How bail to be ſummoned. ib, 
When. ib. 


Court will take notice of the time. ib. 


Of the Rail being fixed, and how re- 
lieved by rendering Principal. 123 


Condition of recognizance. ib, 
Conſequence of its being broken. 76. 
Bail fixed on return of ca. /a. ib, 
Though not filed, ib. 
And even if returnable and in the 

office, though not returned. 7#/, 
Within what time court will relieve 


bail after they are fixed. ng 
If proceedings by aQion again 
them, . ih, 


What the affidavit muſt ſtate, 125 
Court will order true time of render 


to be entered, 16. 
3B 4 Of 
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Of ſurrendering principal after ac- 
tion againſt bail diſcontinued, and 
before new one brought. w 

How ſurrender to be made. 

Of the notice of ſurrender, 2nd ** en- 
tering exoneralur. ib 

When court will ſuffer it to be en- 


tered nunc pro lunc. 15. 
Of che power of bail over their priu- 
cipal to render him. 126 


May break open his houſe in ſearch. 


ib. 

How if it be impoſſible to render 
principal; as if he be a convict. ih 
How if he be a ſoldier. i 
Or impreſſed. ib. 
Or a priſoner. ib. 
Or action be againſt huſband and 


wife. 


How bail diſcharged if principal be 


a bankrupt. 127 
But not bail in error. ib. 
Plaintiff cannot reſort to bail if he 

proves debt under the OY 

I 
Upon what terms, 2s to payment of 
debt and coſts, bail may be dif 
charged. ib. 


Of relieving Bail after Error brought 
on principal Judgment. 127 
How writ of error is 2 ,h erſedeat. ib. 


Of its operation. if allowed before 
the return of ca. /a. againſt prin- 


cipal, 128 
Ca. /a. cannot afterwards be return- 
ed, ib. 


Though it has lain proper time be 

fore in the office. 
Of the operation of writ of error 
if allowed after return of ca. /a. but 
before the time expired, When bail 
might otherwiſe have rencered. i6. 
f the terms in ſuch caſe on which 
bail will be relieved. 129 


8 


The meaning of final determination 

ol the ſuit as in the above terms. 76. 

Of the operation of writ of error, if 
-not ſued out till after time expired 
for bail to render. 


1 


IND BX. 


76. 


. What aſſignable ſor error. 


Or if bail do not apply in time. 129 

Of the terms that in ſuch caſe bait 
are let in upon. ib. 

And if no bail in error, court — 
make them pay coſts. 


i 


Wben proceedings will be . 


againſt bail notwithſtanding error. 


ib, 

But not if bail by laches ſuffer judg. 
ment againſt them. ib. 
Bail not liable to coſts on affirmance 
of judgment. ib, 
How if error brooght for delay. 106. 


5. Of the Declaration and Phadings. 131 


How declaration intitled. 
What may be pleaded to it. 


ib, 
ib, 


:, | Of plea that no ca. /a. iſſued againſt 
ib, 


principal. 
Of the replication to ſuch pl-a. 10. 
How death of principal may be 


pleaded, ib. 
Or releaſe. 132 
Or aul tiel record. il. 
Or payment. ib. 


But cannot plead that one of the 
principals in a joint action was 
taken, 

If ca. /a. againſt principal be void, 
bail cannot take advantage of it. 

th, 

How to proceed if neceſſary to have 
writ of inquiry on ſes. fa. ib. 


Of Tudgment and Execution. 
* 


133 


f the remedy plaintiff has agaioſt 
bail upon judgment againſt ow” 


To what extent bail are liable. 6. 
If ci. fa. be joint, execution may he 
ſeveral. ib. 
When, after part levied againſt one 
bail, he may again reſort io bim. #6, 
Principal ftill liable if no ſausſaction 


from bail. il. 
QF Error in the Judgment and amend- 
ing Sci. Fa. 133 


| 


00.40 
There ſhould be freſh warrant of at- 


torney. 134 
Sci. fa. not amendable. ib. 
But court will quaſh it. ib. 


Bail on Hubeas Corpus. 377 


See Habeas Corpus. 
la Error. See Error. 87 
Deſendant held again to bail after 
non-profs, 43 
Bankrupt. 


If principal be a bankrupt, how bai! 
diſcharged. 127 
Liable to coſts of i. fa. See Scire 
| Facias. 276 
Bankruptcy, bow action to be car. 
ried on afterwards. 30. 284 
Of warrant of attorney given after 
bankruptcy. 38 


Bill, Proceedings by. 


Hiſtory of. Appendix, B. 

Form of bill of Middle/ex. 664 

When commencement of ſuit, 
Appendix, G. 


Certificate. 


In caſes of coſts. See Coffs, 55: 


Certiorari. 
See Error and Replevin, * 503 
Chancery. 
Origin of court of, 611 
Its Juriſdiction. 613 
Increaſe of power. 616 
Churchwardens, 
Proceedings againſt, 146 


Circuits, Hiſtory of. 693 


E X. 
Cognowit, 
See Confeſſion. 
| 


Commiſſions. 


Different judges of aſſize, act under. 
698 


Committitur. 


See Priſoner. 102 


Common Pleas. 


Hiſtory thereof. | 

Ancient power and juriſdiction. 620 

Its original proceſs, and the altera- 
tion therein, 642 

| Compounding Penal Actions. 

See Adlon. 238 

Compromiſe. 
Effect of treaty of. 107 


Confeſſion, Judgment by, 


Meaning thereof, 


7231 
Form of ſuch judgment. b + 
Where to be written. ib. 
A cognovit reliFa werificatione, ib, 
How to proceed on cognovit, 32 
How if retraxit neceſlary. ib, 
Caution neceſſary in taking cognowir. | 


ib, 


Extent and operation of cognovit. ib. 


How if only for part, 33 


When court will interfere therein on 
motion, ib, 
Cognovit does not diſcharge bail. 16. 
What proper to be done when cog- 
novit taken from a priſoner, 36, 


Con/elidating $ 
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enſolidgating Declerations in Jury may find coſts beyond damepes, 
Ejettment. 229 549 
In what Caſes Plaintiff ſhall have no 


Wt 2c Preceedings againſt. e Cofts than Damages. 549 


144 Inconvenjence of ſtatute of Gh. 


cefter. ib. 
Cerporetions, Preceedin 25 Hos remedied. ' ih. 
end again Stat. 43 Eliz. ib, 
8 2 Cos ſtruction thereof. ib, 

Certificate required, | 
By corporations. 148 eq 550 
„ kk 15. When to be granted. 16. 
By original and 4iringas. 1 | Formerly refuſed, _ | ib, 
How iflves directed io be returned. 18. Of late granted. 10. 
No e ſſoin. f 149 Notwithſtanding a Jeſlibcation. ib, 
If tued by capiar, how objection | 
waived. 15. Ir Caſes of Slander under 21 Tac. 1. 
Generai obſervations as to corpora-| © 10. 550 
nons. 16. What caſes of ſlander it extends to. 
As to in ſpecting books, &e. 150 ib. 


Proceedings by, in ejectment. 218 Though deſendant juſtifies. ib. 
Slander of title not within the act. 


Cernty Court. | 551 

SY Nor a libel. . 16. 

Its biſtory and decline. 595 Jury may give coſts, 16. 
In Caſes of Treſpaſi under 22 and 23 

Cefes, of Plointiff*s Right to. Car. 2. 551 
Difference between ſtatutes of Eliz. 

I what Cafes be is entitled to them. and Car. a 
547 22 and 23 Car. 2. ib. 

No cofls at common law. ib, | Extends only to actions of treſpaſs. ib. 


Of the flatute of Gloucefter. - Nor to cauſes removed from inferior 


Conftruction thereof. , - 
To what actions it extends. ib | -1 
t ſabſ. 4 flat tes. 16. Jury may give more coſts. 1 

. of waſte." r 5 45 Certificate may be granted at _ 
—_— 8 Ia what actions of treſpaſs jud 

paſs judge can 
—_— 4 . 46. certily, and whar not. ib. 
23 TY Ia what caſes no certificate neceſſary. 
How if camages be ſore en: 555 
Riot ad, black act, bue and cry. 4 Ces in 2 againff inferior Tradc/- 
Action of debt for penalty. ib, mg IE 554 


Of double or treble damages. 16 4 and 5 W. & M. as to ſuits againſt 
When to be had. 16. inferior tradeſmen, ib, 
What they are. 1b. Wno are inferior tradeſmen within 


No cofls in gui tam actions. 549] the at, ib. 
How 


But not judgmevt by default. 552 


e 
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How if that part of the caſe be not | OF Coffs where ſevrral Defendants 


proved. 554] and Verdid againſt ſome. 560 
8 
Of Plaintif i Coſts in Caſes of wil. ap”. it 2 4. 


ful Treſpaſs. 55 
Of 8 and g W. 3. as to wilful * 
paſſes, 
What hall be deemed a wilful 1— 
paſs within the act. 
When certificate muſt we made. 16. 


Of Plaintiff's Cofts where the Action 
ought to have been in a Court of 
Conſcience. 555 


Of the 3 Jac. 1. e. 15. court of re- 
queſts in Londos. 556 
Defendant may plead it or take ad- 

vantage by ſuggeſtion. 16. 
But no ſoggeſtion atier default, 16 
To what caſes ſtatute does not ex- 


tend. ib. 
Set- oſt. 16. 
Tender. 


How to move for ſoggeſtion. 12 
To what perſons ſtatute does not ex- 
tend. 1b. 
Of 23 Geo. 2. court of requeſts in 

W:Atminſter. ib 


Defendant mutt plead the fact. "my 


No ſuggeſtion, ib. 

In what Caſe: Defendant may have 
Coffs. 

After nonſait or perdid. 558 


Of the ſtatute of Mar/bridge. ib 
Of the 23 Hen. and of 4 Jac. #6. 
Conſtruction thereof, ib. 
Extends only to nonſuits or Fur 

* 4 | 


After Diſcontinuance, Non-proſs, and 
Demurrer. 558 
8 Eliz. c. 2. coſts of non proſe or 
diſcontinuance in K. B. 559 
13 Car. 2. ſtat. 2, colts of pn 
only in C. B. ib 
Colts on demurrer g & W. 3. e. 11. 3. 
To what caſes it extends. 15 


Of Cofls of double pleading inſufficient 


Pleas, 561 

16. At common law no double pleading. 
ib, 

Introduced by 4 and 5 Ann. ib. 
Conſtruction thereof. 562 
Avowants within it. tb, 
What coſts intended thereby. 15. 
How taxed and paid. 16. 


Of Cofts where Verdict on ſome of the 
Counts only. 563 


Difference of practice in the two 
courts in that reſpect. ib, 


Of Cofts where ſome Defendants let 
Judgment go by Default, and others 


go to Trial, 564 
Colts depend on nature and extent of 
plea in this caſe, ib. 


Of Cofts in Error, and of 1 
Interaſt on the Judgment. 504 


No coſts at com mon law. ib. 
Firlt given by 3 Hen. 7. to defend- 
ants in error who were plaintiffs 


below, ib. 
In what caſes. ib. 
Extends to ſubſequent ſtatutes, 56 
Double coſts after verdict. . 
By 13 Car. 2. ſtat, 2 ib, 


Colts given to defendants in error 
who were defendants below. #6. 


By 8 and g W. 3.c. 11. ih, 
Statutes only extend to affirmance 
of judgment, not reverſal, ib. 


And give coſts though none in ori- 
ginal action. 
How as to executors n 


Court of errgr mult give double colt, 
10. 
Statutes 
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Statutes only extend to error before 07 Aaying Proceedings in @ ſecond 


execution. 566 


firmance. ib. 
No intereſt on non - proſſing writ. 570 


Of 27 * Proceedings till Security for 


Action till the Ceofts of the former 


Defendant further protected by Bail one are paid. 571 
in error. 10 i 
Required by z Jac 1. 83. . W. only done in ejeciment. 1 
__ 8 8. — action not N 67 Now extended to other actions. ib, 
Of colts on quaſhing writs of error Though p.aintiff a priſoner and pay. 
: * TY AQ SS 572 
4 and 5 Ann. c. 16. | 2 Denied in C. B. becauſe merits * 
Fonſtraction of ſtatute. ib. . 1 FEES — 
Of intereſt on judgment when al- jedgment be * — 
— ue ſtatutes. — tif latiaßed. ib, 

Joſtice thereof. ib. ; 
Courts formerly ſcrupulous about it. W Drs Ew 7 — 
: 568 bo , 

By what courts formerly granted. i6. bibs, ond þ ajing tbe Balance. 572 
Afterwards it became more of courſe. |In caſes of judgments. ib. 
13. Or coſts. | ib, 
Granted by court of Exchequer- > eee ATI ib, 
chamber. ib, | Or many defendants. 573 
From what intereſt computed. #4:| Where only an equitable intereſt. 4. 
Now allowed by all courts of error, | Why. : ib, 
except Houſe of Lords. 15. Of the lien of the attorney, . 
Of the coſts allowed by parliament. * ety — 8 in two _— 
g| in this reſpect. ib, 
Coſts of error in parliament *. How in K. B. ih, 
by a jury in an action. 16. How in C. B. ib, 

After affirmance in error bail liable How the motion ſhould be framed. 
_ to intereſt, ib. $74 
Why. 15. Of defendant's coſts if inquiry not 
But not liable to intereſt beſore af. executed. 27 


Caſts of Non-profs. 48. 


ofts are given. 570, Of judgment as in caſe of nonſuit. 


Only two caſes where ſecurity for 
coſts required. 1 | 


55» 58 


iſt, Of an infant being Rome Cots in Caſes of References and 


#9. 
zd, Of plaintiff reſiding abroad. 


To which caſe bail muſt firſt be put 
in. 571 


Awards. 


ib. gee Arbitration. 355 


C. B. more ftriQ than K. B. #6, 
Plaintiff muſt re ſide abroad, being a M as to Infants. 
foreigner not enough. 448 ee Infant 742 


Even in gui tam adtions. ib. 


- 


Court 


2 


rt 


| When to be given. 472 
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Court of King's Benth. 
Hinory of its origin and juriſdiction. 


ne 
Of Common Pleas, 
Hiftory thereof. 606 


Cuftom-bouſe Officers. 
Proceedings againſt. 145 


Deb tors, Diſcharge of, in Exe- 


cution under the Lords Act. 


Debtors in execution, not exceeding 
3001. 470 
May petition. i 


What petition muſt contain. 471 
Of the notice requifite to be given 
to the creditors. 16. 


What the notice muſt contain. 
Affi davit of ſervice thereof. 16. 
If court ſatis ſted, priſoner ordered to 
be brought up, and how. ib. 
Of creditors appearing, or not, in 
conſequence of rule and notice. 
ba 473 
How court will proceed. tb. 
Of the aſſigu ment of debtors effects, 
&c, | ib. 
How to proceed thereon. 3b 
How if creditor appears and is not 
ſatisfied with priſoner's oath. #6. 
Of remandivg priſoner, 474 
Odjectiag to ſchedule. ib 


How, if creditor difatioied- when | 


priſoner brought up ſecond time. ib. 
Of detaining him by giving a note 
for payment of groats. ib. 
Of priſoner's diſcharge on failure of 


749 


Creditors may file interrogatories. 477 
Not to extend to debts due to the 
crown. ib, 


Declaration. 


Of the time allowed to declare. 45 
Of the rule to declare when ne- 

ceſſary to warrant non proſe. ib. 
When fuch rule muſt be given, 16. 
When not neceflary. 1b. 


ceſſary, ib, 
Notice of declaration neceffary. ib. 
Demand of declaration muſt not be 
on country attorney. | 


N 


, 4 
We. — Rule for time to declare ſeldom 


granted agaiaſt priſoners, 95 


Declaring afier Habeas Corpus, Qc. 
382 
Default, Judgment hy. 


How to join judgment by default. 9 
Form of notice of inquiry, ib. 
Countermandiag and continuing it. 
| 10 

Making out and executing inquiry. 
Signiog final judgment. i 
Of executing inquiry before Jadgz: 
16. 

Of the Efed of Judgment by Default ; 
in what Caſes Plaintiff entitled to it, 
and how and when to be ſet afide. 


12 
ln what caſes judgment by default 


may be figned. 13 
Not allowed for non-payment of 
iſſue money. 16. 


When ſet aſide for irregularity. 16. 
At what time application to ſet it aſide 


— „ 4/3] to be made. 14 
How if many creditors wiſh his de Wben on payment of cofts, We 
tention. 476 no irregularity. 16. 
Se 10 W. 3. c. 15. 2 2 
aolers to give notice of this act to a * N 
all 2 in their cuſtody, &c. 16. of the Writ of Tuguiry: * 
On penalty of 804. ib. Its nature. "= 
Time allowed don for taking the|In what caſes neceſſary, ib. 


benefit of the recited act extended. 


When or not in actions on bills of 


477 


exchange, &e. 16. 
When 


Demand of declaration when ne- 
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Wben the jury have omitted to aſſeſs Of the Execution of Inquiry, 24 


damages at the trial. 16 
When bn demurrer to evidence. 16. Where and by whom to be executed, 


Before what jury. ib. 


ordered by ſtatute, and jury have . 
omitted to zflefs them. 16. — * - _ us Judge, 25 
How ſach ſtstutes to be con ſtrued. 16. Jud Kat Gay. 15 


— 7 mitted. 26 


Of the jury ſevering the damages. ib. 
penalty for noa-performance of Of adjourning execution of — 27 


covenants, | ib.\ Of alter ie def eee 

| How where demorrer to part, and Gf * — eu aan 
jadgment by defaolt. endant's. colts of io quiry not 
executed. th, 


m—_—_ ep on pert, and jodgment by Of che return of writ of inquiry, 206. 


Where iffves in la and fad. 13. Of ſuing out a ſecond writ, 28 
Where ſome Cefendants plead and Of ſeiting afide Inquiſition, arrefling 


others ſuffer judgment. * Fudgment, and amending the Pro- 
0 N i I g : CEERINZI. | 
Vibe Notice of Inyuiry los the rule for judgment on return 


What notice neceſſary, _ 18 | af avs, 28 
How the time of the votice to be Of moving in arreſt of judgment, or 

reckonec. * ld 19 to et ande inquiſition. ib. 
How where ptzinciff concludes o Wen to be moved on account of ir- 
| the, country and defendant ne- regularity. ib, 

pets to Join ilve. 3. How irregularity cored by party at- 
When defendant demurs to declara-| tending execution of inquiry. #6. 


tion. | 3 * 20 Within what time motion 10 arreſt of 
Or pleads a plea to which plainti judgment to be made, or to ſet 


Twen. ib.) afide inquilition. ib. 
Where defendant firikes out fimiliter, yheo laiaif may Ggn final judg- 
and demurs to replication. „„ 29 
_ Orreturns paper-book with — Of amending writ of inquiry, or 
| , . the pr in gs thereon, io. 
How notice ſhould be given, and what Ho to proceed with inquiry if 
r ib.\ plaintiff becomes a bankropt. 3o 
What cercatary as ©0 time of execut·¶ In hat caſes plaintiff cannot have 
„ .] final jodgmeat, even againſt de- 
How the time to be abided by. 22 fendants who have ſuffered judg- 
Certainty as to place of executing] ment by default. 1. 
. _ Inquiry. |  #.\Diference herein between joint ac- 
Certaraty 8s fo mes of parties. ib. tions on contracts and tort, ib. 
Of the notice of writ to be executed, Of diſcontinging after verdict and 
before a jodge. 15. in quiry. mn 
Of the ſervice of the notice. 23 


n „and when to the : 
When 0 the party 3. Deliverance, Writ of Second. 251 


attorney, | a 
Of congnuing and countermandiog Form thereof, Appendix, T. 


Diminutions 


it. 9 


ET © 00.0 au 


. 
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/ 


Diminution, alledging. Of demanding a View in Dower, 298 
See Error. 502 Vw p 
Form thereof. Appendix, W. A 99 
| / Judgment in Dower. 301 
Diſcontinuing the Action. Jude went by default. ib. 
Final Judgment, writs of inquiry, 
Diſcon tin uance, when neceſfarv. 456 ſeiſio, &c. 303 
How if no proceedings nor diſcon | | | 
tinvance. ib. , | 
Views of difcontiocrace. 457 Ejediment, Proceedings in. 
As to executors, &c. ib. 

| Avowant cannot diſcontinue. ib.\Th 
OE pn WR tet > bod 
i How after juigment on demurrer. ib. How at common law. 76. 

; Or general verdict. ib, When alteration took place, 16z 
Or ſpecial. | i6 Old practice by ſealing le: ſe explain- 

Or writ of inquiry. ib. cd. F 165 
Y — 72 1 a * Modern practice introduced. i, 
4 W 1 lon be againſt a ju ice. E i 

Manner of diſcontinuing. +, 8 10 

Another kind of diſcontinuance. 16. Of the Praceedi 
k Proceedings in the modern 
3 Diſcontinuance of procefs, what, ib.\ Aion of "1 by and r. it 
5 How continuances entered. 16. ſhould be brought. 166 
Neceſſity of entering them taken 
g ay, 45 Requilites in modern actions. ib. 
; 1 diſcontinuance by demiſe of the When it may or may not be adopted. 

. 6. 
1 ing. 8 Of ſtatute of limitations, — 
. Coa ſtruction thereof. 16. 

8 0 What zemedy if ſtatute attaches, 16. 
- Dif, continuing in Eject ment p — 5 when fine levied, ik | 
g- . 72 ſpecial verd ict. 232 armen diy 
iſcontin ts of. Cofts.) 
79 VANCE, COUS o. See 280 Of A mower > and Fatty, ape of 
3. er vict 168 

if Dower. Ejectment, local, 1 1 
40 What plaintiff muſt ſhew. 169 1 
0 Who entitled to it. 291 How demiſe muſt be as to time, 76, 8 
bh Of what dower ſhall be, 16. L. — ol 9 de miſe ſo as ta ap- 

a ib, 
10, Of the Proceſs in Dower. , 294 — ow the — leſſors. 170 
ac- to the mode by deed, 

3. Grand unde nibil babet, &c. 16. Or by rent reverſed, 45 
ud cape, 2 295 —— gaere if neceſſary. ib. 
ib, ow the term may be laid, 1 

Of appearing, a. &c. ia * = — _ to declaration, Fs 

w hgned, ib, 

253 How lands deſcribed, &c. ib.\ At what day to appear. 172 
T. | No 


No need of prothonotary's name to] How appearance effected. 179 
declaration. 1720 How to appear. 180 

Of the delivery of declaration. 16. Conſent-rule, ſorm of. ib, 

Reaſon of ſervice of declaration. 15. How to appear for part. 181 

Upon whom to be ferved, © #6. 

Tenanc or bis wife. 16. Of the ev and Operation 


How if that cannot be effected. 16. 
Special circumſtance mult be men- 
tioned to court. 16. 


Stat. 11 Gee. 2 182 


In what caſes tenant muſt give notice 


of ejectment to landlords. ib, 


When allowed as good ſervice. ib, Of the landlord being made defend- 


At what time motioa to be 2 


ant. 183 


3 How the practice was before ſtat. is 


What ſervice ſhall be deemed good ec — 

fonated. Its effect. | ib. 
How if renant Per 5 How.at firſt conficued.” my 
Of ſervice on churchwardens. 15. * <2nfiniog the juriſdiction of the 


e, againſ? the caſual Zjadtor. 


court. ib, 


When a different cooſtrution began 


to prevail. 18 


174 The croe ſpirit of the ſtatute. ib. 


1 no appearance, judgment by 5 The word landlord extended to all. 


fault. 


ib, 


How to proceed to entitle plaintiF to Claiming title conſiſtent with the 


ſuch judgment. ib. 


occupier. ib, 


Of the time for appearance and But not in oppoſition thereto, ib, 
moving for judgment. Fl An intereſt in the land ſufficient. 185 


If s town caule. 
f a country cauſe, 


The above conſtrudtion now prevails, 


ib. 


Book of entry of roles to be * Extends to the heir or remainder- 


Of ſupplements affidavit. 16. Not to ceftuique truſt. ib, 
How to 4gn judgment againſt he But to a deviſee in trolt ib. 
caſual ejetor. . 177 | How if heir of copyhold brings eject- 


Affidavit 27 ſervice mult be certain. 


ment, and lord of manor claiming 


16. by eſcheayg wiſhes to defend. ib. 

How if ſeveral tenants. . 178 Hot a parſon may defend for a 
When detendant will be let in after; chapel. 186 
judgment by default. 16. Leſſee cannot defend alone againſt 
his landlord. ib, 


Df the err by t the Tenant or When landlord deſends alone inſtead 


178 


Time of appearance, how n 
4 


Of ſtat. 11 Geo. 2. as to tenants 


of tenant, judgment muſt be ſigned 
- againſt the caſual ejetor, and why. 


ib, 


Landlord let in after judgment, when 


ſigned, from tenants not giviog 


giving notice to landlord of eject- - 
ment ſerved. * * 1 8 
Of ſtat. 11 Geo. 2. as to landlor ——ͤ— ; — terial "yy 


being made defendants. 1 2 
By 1 phom 6 may be 


of 
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the Appearance and Plia, ad 
8 
Tenant not obliged to appear. 
Of what term appearance ſhould be 


entered. 


If judgment ſigned, it is too late for 
landlord to be made defendant. 16. 
Miſtake in plea of plainiiff's name 
not ſufficient to entitle him to 


jad gment. 


What ia form does not amount to a 


ib. 
O pleading to the juriſdiction. 16. 
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or not. 


Of plea of ancient demeſne. 


Of fine and non-claim of accord. 


General iſſue now the uſual plea. 76. | 
Of the Confent Rule, its Operation, c. 
| 189 
The effect of the conſent rule. 16. 
When ſufficient to take away proof 
of entry. ib. 
Not to avoid a fine. i6. 


Bat ĩt is in eje&tment for forfeiture, ib. 
Or by one tenant in common againſt] * 


another. 190 
E28 to ſtat. of limitations, ib. 
So as to tenants in com mon. ib. 

If they diſpute the title. ib. 
How if plaiatiff does not join in * 


with landlord. 


How rule to be enforced by attach 


ment. 


Whether defendant can put plaintiff 
to proof of tenant's poſſeſſion. 16. 


Of the Proceedings from Appearance 


to Trial. 


How to ſearch for plea. 
To proceed on cooſent rule. 


And make up iſſue, record, &c. for 
i6.| Judment had agaioſt the wife only, 


trial, 

Iſſue muſt agree wich declaration. 192 

How if they differ. 106. 

Of payment of iſſue money. ib. 

2 Trial and its Incidents. 192 
leading puis darrein continuance 
1 entered in:0 part. ib. 
Vor. II. 


187 
ib. 


ib. 


4 


ib. 


191 
ib. 
ib. 


ö 


Of the death of plaintiff. 193 
Of the death of defendant after iſlue 
and before verdict. 16. 
After verdict. ib. 
How to proceed if variance between 
iſſue and record. 194 
Conſequence of defendant's not ap- 
pesring and coafeſſing, 16. 
How to proceed in ſuch caſe at the 
trial, ib, 
How afterwards in getting judg- 
ment. 195 


Of ſuing out execution, 
Motion for judgment abſolute in the 


firſt inſtance, ib, 
Difference of practice in the two 
courts in this reſpect. : ib. 


How to proceed if ſome of defendants 
only appear. 196 
How to proceed if verdict for plain. 
tiff. 197 
How if verdict for defendant. 16, 


Of the Tudgment in Ejedment. 197 


Nature and operation of the judg- 
ment. 16. 
On declaration for more, plaintiff 


may recover leſs, not wice wer/a, 
198 
How the judgment muſt be in ſuch 
caſe. 16. 
How the entry of judgment muſt be 
if verdict for ali. 106. 
If verdict for part. ib. 
Why it muſt not ſtate that he is ac» 
quitted for part. ib. 


How if term expires pending the ſuit, 
9 

Verdict, how it ſhould be 5 
the ground of the judgmedt. ibs 
What miſtake therein cured. is, 


baron dying between verdict and 


Judgment. 16. 

| 97 Of New Trial and Arreſt of Judgment. 
200 

Of the time to move. ib. 
When new trial granted. «#6, 
z3 C How 


* 


754 
How if _verdi® be good for part and 
bid ſor part. 200 
What ſhall or ſhall not be ſoflicient 
ground to arieſt the judgment. #6. 

A regular judgment may be ſet aſide. 
202 

Whether after verdict or by default. 


ib. 


Of the Execution. 
Plaintiff may enter without execu- 


202 
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[ts extent. | 209 
What deemed a waiver of the for- 
ſeiture. 210 
Action on the covenant. 16. 
Action barred by acceptance of tbe 
rent. ib, 
Of tender of rent, or paying it into 
court afier ſorfeiture. ib, 
When allowed. ihe 
When demand of rent neceſſary, 211 
Of the affidavit under ſtat. 4 Geo. 2, 
ib, 


tion. ib. Wh q 
Practice otherwiſe, ib en nece ary. ib, 
Of the writ of poſſeſſon. 76. At a trial ſome facts muſt be . 
Has relation to 70e. ib. ib, 
What may be taken under it, #6. = the declarmion. 212 
Of proceeding: thereon. 54.10 : © ta — af n * 
0 nce. 1 
_ orb „ _ When the affidavit will be preſumed, 
What kind of poſſeſſion muſt be ib. 
given. 1s bere the Premiſes are untenanted, and 


Attachment granted for not giving 
poſſeſſion —_— to rule © 


the Caſe is not within the Statute 


4 Geo. 2. 213 


court. 204;Proceeding to recover vacant pre- 
Of reſtitution orcered. ib. miſes Fol be in the old bay. by 
When ci. fa. N 16. fealin leaſe, &c. ib. 
Of proceedings thereon. 16. May be in perſon or by attorney. ib. 
How to be done in perſon, ib. 
Of the Writ of Errer. 205 Of the ecke e 214 
How to proceed if error brought. i. Of getting jadgment. ib. 
Caſual ejector cannot bring error. 5. Hos by power of attorney. ib. 
Except from an inferior court. 16. Form of power of attorney. ib, 
Or if infant be tenant. 10. Form of leaſe. 215 
2. If landlord made defendant, may. Form of affidavit. ib, 

P 156. What deemed a 'vacabt poſſeſſion. 
Or whether he ſhould not make his 216 

| ſand at another time. 206 No perſon let in to defend, 21 
But 2. now. iò. 

Of Proceedingsin K. B. by Original. 206 

4 het * Of Proceedings by Mortgagee, 217 


Of Proceedings in Eje2ment in parti- 

cular Caſes. 207 
Laedlord againſt tenant under ſtar. 

4 Geo. 2. c. 28, 1 
Proviſo as to mor gegees. 208 
As to filing bill ia equity for an in. 
junction. 209 


As to payirg into court rent and 


When he may proceed againſt the 
tenant, 218 
[f to get poſſeſſion of the premiſes. - 


. If only into receipt of rents. 


Of 7 Geo. 2. c. 20. and paying prin- 
cipal and intereſt to mortgagee. 
ib, 

[n what caſes this will be allowed. 


; aIrcars., 


— 


ib. 


220 


of 
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Of Proceedings by Corporations, 221 


Old way of proceeding, ib. 
Why. 16. 
How rendered unneceſſary. ib. 
How proceeding may now be. 222 
Of the demiſe, 70. 


Of Proceedings in Inferior Courts. 222 


Muſt be by ſealing a leaſe, &c, #6. 
Why. | ib, 
How if afterwards removed by habeas 
corpus. 223 
When procedende granted or not. 26, 
If lands lie part within and part 
without inferior juriſdiction, where 
action may be. 4 


Proceedings by Infants. 223 


How ſecurity for coſts may be had if 
infant plaintiff, ib. 
Of the petition, &c, ib. 

How infants liable to the coſts. 
224 


Of the Adios for Meſne Profits. 224 
Origia and meaning of this . 
i 


What the meſne profits are. 225 

From what time plaintiff entitled to 

them. | | ib. 

How barred by ſtatute of . 
i 


Of the proofs in this action. ib, 

Jury not coofined to the mere rows: 
2 

In whoſe name this action may be 

brought. ib. 

How if by the nominal plaintiff, 15 

Defendant may be held to bail. #6. 


Cannot pay money into court. 16. 
Parcels muſt be mentioned. ib. 
How if brought by tenant in com- 

mon. ib. 


Caſts of ejectment recoverable by 1 
| 18. 
How if jury has not included them, 
and defendant is a bankrupt, 227 
Bankruptey do bar to this action. 


16. 


t may be brought pending a writ of 


: error, 227 
clow if defendant bring an error and 

is non ſuiied. ib, 
Of amending Proceedings, 228 
Of amending declaration. ib, 
Of amending po/ea. 16. 
Of amending verdict, ib, 


On con/olidating Declarations. 229 


Of bringing a new or ſecond Ejectment, 
and ſtaying Proceedings till Cofts 
of the firft are paid. 230 


16. Same plaintiff may bring freſh eject- 


ment againſt ſame defendant, and 
fo vice verſa. ib, 
No remedy in equity. ib, 
Proceeding ſtayed till coſts of firſt 
action paid. 231 
Formerly this could not be done, if 
ſecond action brought in another 
court, ib, 
But now there is no difference, 16. 
To what caſes it extends. ib, 
Not where plaintiff is in cuſtody, or 
attachment for the coſts. 16. 
How where action is abandoned for a 
miſtake therein, and a new one 
brought, + I 
What defendant muſt do before he 
can bring his ejectment againſt 


| 


plaintiff, 232 
When plaintiff may diſcontinue after 
ſpecial verdict. ib. 
Of Security for £ ofts in other Caſes, 
in Ejeament. | 232 
Three inſtances only where court 
orders ſecurity for colts, ib, 


Of quieting Plaintiff, and relieving him 
awhen his Poſſeſfton is diſturbed after 
Execution executed. 233 


Forms of the different writs in eject- 


ment. Aipendix, S. 
* 302 Error. 
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Error. 


Of the Nature of the Writ of Error, ö 


and in what Caſes and into what 
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Bonds given as a collateral ſecurity. 


If bond be not within ſtatute, ; 


Courts it lies. 433 vr ma by default, bail is 1 
1 
Writ of error, what. 16. Statute of = extends to judg- 
When it lies, 484 | ment by fault. 491 
When in ſame court. ib 


[13 Car. 2. In what caſes bail re 


When in a ſuperior one. 16. quired thereby. ib. 
When it lies into K. B. ib. After verdict. ih, 
2. Whether into C. B. ib. Double coſts given. 492 
No writ of error now from E- 16 and 17 Car. 2. #, 
x A [o whatcaſes dailrequired h 

From courts in Wales. 1 After verdict. TR 4 
From county — ib. Dom er. ib. 
From Cinque Ports. 16. Ejectment. ib. 
From court of Stannaries. 1b. Exceptions in the ſtatute. 285 
No writ of error on nonſuĩt. ib. Plaintiff need not enter into 

| Who muſt be parties in error. | nizance, two ſureties ſufficient, 


Y's 


of an in/imul computafſet. 


Of bond to pay Sy to Y award. 
ed. 

| Of bottomree bonds. 490 

To pay money according to _—_— 

i”, 


ture. 


. 


ib, 
07 Proceedings in Error from the Conri To what amount bafl to be given. 
of Common Pleas inte the King If no bail gives. gi me 
Beach. 436 ore facias poſſeſſionem may be 
taken out. i6, 
Of faing out Writ and Bail thereon. ib. In what caſes executors to give bail 
How to ore writ. 13. in error. ib, 
Return S. 457 When bail required when error 
Allowance. i brought by bail. 49 
How for a /aper/edeas. 56, Or upon a recognizance in error. 10. 
= bail in error. 16. Of bail in error from inferior courts. 
vired by different ſtatutes. ib. ib, 
51 El c. 3. bail in error after out · When new bail required. 496 
. 13. When to be put in. 16. 
; Jac. 1. e. 8. bail in error in debt Four days. ib, 
on bond or for rent. ib, . 0 — 2 4 
Nature of recognizance. 38 How to be put ig. ib. 
Explanation ef the ſtature. . Of the notice of bail. is, 
To what caſes it extends. 15. Form thereof. ib. 
Of bonds for performance of co- Of excepting to bail. 4 
venanto. 13. [Of the rule for better bail. ih. 
Or in part only for payment of Notice of juſtification. ib, 
money. ib. How to juſtify. ib, 
Or to pay for goods to & certain To what amount to jaſtify. ib. 
- amount. How if not juſtified in time. ib. 


Nature of recognizance in C. B. 498 
Bail cannot render. 


56. Nor be relieved, if plaintiff a bank: 


rupt. 
No rule to tranſcribe till hate 
tion, 


| 0 
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Of tranſmitting the Record, and berein| When certiorari to be teſted, 503 


of the Scire facias quare Executionem No ſecond certiorari allowed without 


| motion. ib. 
_—_— of Jen profiles the ris 4 Plaintiff in error not allowed a ſecond 
; : #9" certiorari. 504 
Of the rule to tranſcribe. is. But defendant is. ib. 
How tranſcript obtained. ib. |[r. what caſes. ib, 
t Within what tim. 4599 Court may at any time award one for 
May do it before. „ . their information. ib, 
How if rule expires in vacation. 1%. What the court will intend in favour 
Of paying for tranſeript. 16. of judgments. 505 
x Bail liable though no tranſcript. %. What original returned will warant 
k Tran ſcript to whom delivered. ib. the proceedings : 505 
? Cauſe then in B. R. 16. Of the difference between originals 
4 Of the /ci. fa. guare, ib. ard warrants of attorney. #6. 
E Its zefte. is [Defendant not to take advantage of 
3 Its return, : 59000 his own negle in not entering 
x Ccire feci, or two aibile. 16. warrant of at:oracy. ib. 
Of the alias. 1985 15. Court will not preſume any thing 
F Sci. fal need not lie in the office. 10. againſt Judgments if no certiorari 
4 Whence ei. fa. mult iſſue. 16. returned. 16. 
þ. No plea allowed to it. 16. Either that the original might be a 
e Of the rule on /ci. fa. ib.) bad one. ib. 
b. Intent thereof. 1. or that writ of privilege was ſued 
il Of rule to aflign errors. ib. out wrongfolly. 5 
3. When to be given. 5010Or that there was no original. 2 
or Of non · preſpag the writ, how to . What may be returned on certiorari. 
it 


ts, Of the entry on the roll. ib. ment by default and error li 
ib. How if judgment by default without to be brought, or actually brought 
96 2 non-profs. 16. for want of one. ih. 
ib. If another writ brought after * 
ib. proſe. 1.10 ing Errors, Toinder in Error ; 
1b. When ges- preſi ſet afide. ib. YE 2 of the Scire 
ib. How defendant to proceed after an facias ad audiendum Errores. 50g 
— proſe 32 f entering the . — 1 
ER When errors to be aſſigned. ib. 1 
2 of along Diminayies. 502 [How to be figned. . ib. 4 
15 Diminution why ſo called. 16. Errors general or ſpecial. ib. 11 
_ Of the gertigrari thereon. ib. Ia fact or in law. ib. j 
ip. How to compel plaiatiff in error to What error from inferior courts. 16, 1 
ip. p . 15. What may be aſſigned for error. 16. 11 
6b. Rule to return certiorari. ib. How aſſigument io be cogrolled, &c. un 
498 What plaiatiff muſt do thereon, 36. 510 f 
ib, How defendant to proceed. 503 |Ofthe ſci. fa. ad audiendum errores. ib. 
= | If not returned. is Effect thereof. ib. 
_ Defendant may confeſs the error. ib. Now diſuſed, and why. ib, 
* But he cannot himſelf get certiorari Of the joinder in error. 1b. 
— returned. 15. Effect thereof. | 11 


IX. 
Of execution and coſts thereon. 16. 


ib. 508 


How to obtain an original, if judg- 
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758 
How if the error be in fact. 511 
Defendant ſhould plead thereto and 
go to trial. 51 
How if the error be in law, ib. 
Of paper- books, & c. i 
What they muſt contain. 513 
How to proceed on getting judg- 
ment. 16 


Of the Fudgment and Execution. 513 


What judgment court ſhould wu on 
error. 
Of reverſing it in part and — 
in part. 516 
How if error be on fire 
Of the execution or afirmance. 4 
Where it muſt go. 


Of the re/atum. 4b. 
By what court awarded. 51 
Of the writ of reſtitution. is 
When /ci. fa. neceſſary. ib. 
Of proceeding in Error from Inferior 
" Courts into the King's Bench. 515 
r of King's Bench. 36. 
How writ of error procured, ib. 
Allowance and /uper/edras. 516 
Bail thereon. ib 
Rule to tranſcribe. 16 


Of the writ of executio judicii. 


INDEX. 


jExcepting thereto, be. 


Rule to tranſeribe. 


v9 


Alter tranſcript, of whom rules got. 
20 

5.1Of alledging diminution. oy 
Of the non-proſs. ib. 
Of affigning errors. ib. 
of joinder id error. ib. 
Of the nodce for arguing errors. ib. 
Of the return - day in 5 
chamber for argument, &c. 521 

4} Tranſcript only ſent; wby ſo, 16. 
Of the remittitur. ib. 
When neceſſar. ib. 
Of charging in execution. 522 


ib. Of preceding in Error returaable in 


Parliament, 522 
Nature of the proceedings. ib, 
* whom the judicial power reſides. 

2 
The dernier reſort, : 
[ts antiquity. 
What judgments examinable by ti 


; 


writ. 
How if aQion in King's Bench 
original ; how if by bill. 


If action in the Exchequer. 
[Of the common law court of 


| * chequer-chamber. 'h, 
Of ſubſequent procecdings. ib. Of error from — 6de of Chas- 
5. 
; Of proceeding in Error from theley + * — , 4. 
King's Beek into the Exchequer- The wn how —_ "1 
chamber. : 517 Allowance. 
This court inftituted by 27 Eliz. Bail. — 
e. $. ib. Return of writ. Z 
Tn what caſes this writ of error lies. Rule to tranſcribe. 
* How trenſcripe delivered. 2 


| ConftroQtion of ſtatote. 

No writ of error here pnleſs foir 67 
bill. 

Not thoroughly explained. 

To what actions the ſtatute . 

To gui tan actions. I 

No — tor error in fact. 5 ts 


How writ obtained and allowed, 6 
Ot bail thereon. ib. 


ib] 


81 No /ci. fa. guare, but ſubſequent * 
ceedings by motion. 


ib Who conduct proceeding after whe 


ſcript 
Of aſignin errors. ib. . 
5. Alledgiag diminution. 526 
Joinder in error. ib. 
Printing caſes, &e. 16. 
Arguing, &c. 1b. 
Remillitur. ib, 


Day 


Day for hearing how to be altered. 


E 


526 
Orders of Houſe of Lords. 16. 


As to proſecuting writ, paying fees, 

aſſigning errors. ib. 
Alledgiog diminution, &c. 227 
Of printed caſes ſigned by counſel, 16 
Of altering day fixed for bearing 


errors, 528 
Of the certificate that diminution is 
alledged. ib. 
How counſel to be heard oa the 
errors. ib. 
What abates the writ. 16. 


How if pending writ action brooghe| 
againſt bail. 
When new recognizance muſt be 


of 88 t. 7 


| When to be reverſed. 
When another judgment to be _ 
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Of proceeding in Error ram quam, 5 34 


Writ of tam guam, what. ib. 
When it lies. ib, 


3. How returnable, 535 


How proceeded on. ib. 


Of proceeding in Error y Plaintiff to 


reverſe bis own Judgment. 535 
Of Summons and Severance in Error. 
| 536 

Who muſt join in error, 1b. 
How if ſome refuſe. 73. 
Of ſummons and ſeverance. ib, 


3. Time allowed for that purpoſe, 16. 


Whether defendant in error muſt 
af:erwards all join in proceedings. 


37 
.| Conſequence of parties not jelaing hs 


nounced, 15. Of quafeing Writs of Error, 537 
When only to be affirmed. ib por what. 16. 
Of the remittitur into K. B. 530 Quaſhed as to part, * 538 
How if writ of inquiry — For variance. is. 

At wb to be quaſhed. ib. 
| How if remitted without proper judg- may be — wrt. og #6. 


ment given. 


Of the coſts in parliament. ib. 


Of proceeding in Error, coram no- 
bis, Oc. 530 


Error coram mobis is where writ of 


error lies in the ſame court where 
record is. 16. 
Why this writ lies. 531 
Inſtances thereof. 16. 
Crimioal caſes. 1 ib 
Where it does not lie. 15. 


Ho it operates as /#perſedear. 5 32 
How to ſue it out. 


15. Not becauſe broeght too late. #6. 


Colts in ſuch caſe. ib. 


Abatement of Writ of Error. 538 
Of defendants quaſhing their own 


ſei. fa. ib, 
Writ baving abated by marriage, 10. 
Of abatement of writ, 16. 
By death of plaianff. 5319 
By death of defendant not. ib, 
By death of ſome of the parties. 76. 
When death muſt happen. ib. 


Conſequence of writ abating. 16. 


16. Of ſecond writ in ſuch cale. 540 


And proceed on it. 16. How a /uper/ederas. ib, 

. Allowance. „ 3 

Bail, 5. O amending the Judgment after Er- 

Aſſigument of errors, ib. ror brought, 16. 

Ins of plea in nullo of erra-| pope. : a. 
ib. Verdict as to entering a remittitur. ib, 

How if defendant does L Fry Verdict by judges notes. 


Errors 


. Judgment in replevin, 


16. 
3C 4 A mi- 


260 

A miſtake in form, on which error 
aſſigned, 541 

Judgment againſt executor, 16. 

7 ia debt. 16. 
ame of attorney in warrant, #6. 


Addition in warrant. ib. 
- Surname ( attorney in declaration. 


16. 
Judgment amended by 3 
1 


See Bail. 


133 
Error as to reverſing Outlawry. 


Error brought in Judgment 
as in Caſe of Nonſuit. 


Its operation, 


7 
Forms of proceedings in error. : 


Hppendix, W. 


Efreats. 


What. Coo 


|JuriſdiQion thereof. 


N 


ö 


INDE x. 


Exchequer, Origin of the Court 


of. $99- 
Its jariſdiQtion. 600 
Fiction of quo minus. 601. 607 


Exchequer-chamber. 
When juſtitoted. 


. 


- Amendments afier tranſcript. 16. Different kinds of. 
After pleadiog in error, 15. When eſtabliſhed. 22 
After argument and time allowed for | ; 
that purpoſe. 542|Exciſe Officers, Proceedings 
Coſts in ſuch caſe. ib. againſt, 145. | 
3 3 Face . _ a | * Execution, charging in. 
— amendments wad, 18. See Priſoners. 102 
ow as to cofts. ib ied 2, 
In what court to be amended. 543 Exbibitio Billæ. 
Of amending writ of execution o 
r 
ew on amended writ, ib. Jr , 
Colts. . Exigi Facias. 
For coſts in error. See Cf. 564 See Ontlarwry.. 394 
Operation of writ of error reſpectiog 
bail being fixed. See Bail. 128 | Exoneretur. 
Writ of, in cafes of ejeAment. 205 See Bail. 125 
; VE GI! Eyre ices in, their Origin. 
Error in Proceedings in Sci. Fa. Pre, Fu 60 3. Ein 


Their commiſſions and power. 604 


F alſe Judgment, Proceedings in. 


Where it hes, 544 
By whom to be ſued. 4 
How to ſue it out and proceed on it. 


erence as a ſuper/edeas. 


ib. 
4 
Of its abating. " 


Of the writ de executions judicii. ib. 


Felon. 
How to proceed in an action againſt 


bim. 


97 
Feudal 


IND E > 1 76¹ 


Feudal Syſtem. i 
When introduced. 595 
Conſequences thereof. 16. 


Burthens belonging thereto. 598 


Fine payable on Originals. 


Hiſtory thereof, &c. 637 
How now avoiaed. 640 
Statutes of limitation, reſpeRting. 
See Ejeament. 167 
Operation of. 1 
Fugitive. 
dee P riſoner. 96 
Guardian, Appointment of. 
See Infant. 135 
Origin of ſuch appointment, 703 
Habeas Corpus. 
Habeas Corpcas, what. 364 
Of the writs of Habeas Corpus uſed 
ic criminal caſes. 305 
Of the writs uſed io civil caſes. # 


Habeas Corpus ad reſpendendum, 365 
lotent and meaning thereof. ib. 
As to bringing op deſendant from 
priſon of inferior court. 16 
Not to be uſed by ſame plaintiff for 
ſame cauſe of action. ib. 
How uſed when defendant remove 
before declaration. 366 
Otherwiſe if removed after decla- 


ration, 16. 


How to remove defendant in term 
time. ib, 

Or to charge him with a new _ 
ip vacation. 

But now the practice is otherwiſe 


This writ goad cauſe of detainer. my ; 


What time the court ſhall retain de- 
fendant upon this writ, if a ſecond 


writ iſſues. 366 
Moſt always be detained two days at 
| leaſt. 367 


1 the Habeas Corpus ad teftifican- 
um, 


367 
Uſe of hab. cor. ad tet. ib. 
Of the Habeas Corpus ad ſatisfaci- 
endum. 367 
Intent and uſe thereof. ib. 
When neceſſary. | ib, 
How to ſue it out. 368 
To whom granted; how cauſe of de- 
tainer. 16. 
Of the Habeas Corpus ad fackaduas 
et recipiendum. 368 
Meaning and ule thereof, ib, 
Called babeas corpus cum cauſs, ib. 
When grantable. ib, 
May iſſue in term or vacation, 309 
When returnable, 5. 
To what place it lies. 2 
Of the Habeas Corpus for — 
a Priſoner from one Goal to another. 
370 


How: if defendant wiſh to remove to 
King's Bench or Fleet from a 


priſon of inferior court, ib. 
Or in cuſtody of ſheriff. - In 
How if defendant wants to be re- 


moved from K. B. to Fleet, or 
vice verſa. 16. 
Uſed alſo by plaintiff to remove de- 
fendant, ib. 
Neceſſity thereof in ſome caſes fuſ- 
pended by 4 and 5 W. & M. 16. 
Intent of that ſtatute, 371 
How ſued out. ib. 
Muſt be obeyed by officer, though 
fees not paid. ib. 
Fees of the officer. | 16. 
Muſt fl ay two days at leaſt W 


on the writ. 
o 


762 
removiing Priſoners to furrender in 
| 1 Bail. 3770 


What cauſes may be removed, and 
wheo. 372 
Of * Jac. 1. limitiog the action 
to 

To what courts it extends, 10. 
Barriſter muſt be preſent, ib. 
How above ſtatute was evaded. 373 
Afterwards remedied by 12 Geo. i 
c. 29. 16. 
How the law now ſtands. ; ib. 
What actions are not yemovable. ;þ. 
Of che time of removing the caule. ib. 
How regulated by 43 Eliz. c. 5. 374+ 

Dee cts of that ſtatute. i 
Remedied by 21 Jac. 1. 72 
"Explanation of the tu oabove ſlatutes. 
ib. 


- How where habeas corpus iſſues afier 


interlocutory judgment. 375 
/ the Operation of the Habeas Cor- 

Ns. 375 
Hos it ſuſpends proceedings i in the 


courts below. ib. 
*Of the Return to the Writ. 375 
Return to be made to firſt writ. 16. 
-By whom returned. ib. 


What to be returned. 
When return to ke general, when 
ſpecial, 
"Declaration ſhould be returned. 76. 
If returo infofficient. ib. 
How far return amendable. ib. 
Of puniſhment for inſufficient return. 


377 

Of the coſts. ib. 
Of Bail en Habeas Corpus, 377 
ib. 


When required. 
Of the recognizance below in 2 — 


bail required above. 
Bail not to be put in till Yabea: 2 
returned. ib. 


Of compelling defendant to put in 
* bail, 


IN DE ix. 


16. Of pleading. in abatement. 


ib. When to be commenced, 


| Within what time plaintiff muſt do 
this. 37 

How to put in bail. 1 

If common bail. 

IF ſpecial bail. is 


16. Of putting in bail de bene oe, 380 


Of excepting thereto. ib, 
Of compelling deſendant to ji flify 
his bail. ib, 
Of the ſervice of the rule in v4. 
cation, 16, 
How if bail do not juſtify in time. . 
How 1f {ame bail below become bail 
above. 381 

J! bail when defendant is a priſoner 
in Cullody, 15. 
How it only one or two defendants 
put in bail. ib, 
Of the extent of the liability of the 


bail. 382 
Of Declaring, Pleading, Se. 382 
Plaintiff muſt declare de novo, ib. 
When he muſt declare. ib. 
According as bail is put in. ib. 
Of the venue in the action. 383 
No aon-preſi for want of declaration. 

ib, 
No declaring de bene ef. ib. 


Difference ot habeas corpus in criminal 
and civil proceediogs. ib. 
Of the time for pleading in bar. 384 


No jmpar}ance, i 
ib, 


Coverture when FEY ib. 


Of the Procedende. 38; 


If the defendant does not comply. ib. 
Forms of different writs of bab. cer. 
Appendix, U. 


| Habere facias Poſſeſſionem. 


When taken out, notwithſtanding 
error, 4944 


Hundredors, Proceedings againſt 


How proceedings to be. 


381 
oner 
ih, 


Iafants muſt declare by guardian. 135 


How prochein amy or guardian ap- 


91 MER. 3 
How plaintiff can compel ſuch ap 
19. 


EB 3X 763 


What to be proved on flat. 1 Geo. 4 

e. 15. I 55 

Truſtee may maintain the action. 76. 

Of the order of juſtices on the riot 
8 


add. #6. 
How writ of execution ſhould-go, ib. 


Jeofails. 


Statutes of, See Amendment. 58 


. ! 
Ho if infant appears by guardian 


How if he enters appearance to fat. 
when defendant 13 an infant not 
knowing that ſact. 140 

Plaintiff's attorney ſhould apply to 
defendant to name his guardian. 


41 


without rule of court. #6. 
How if attorney undertake to appesr 
for defendant an infant. ib. 
7 to plea of infancy. 16. 
infant not liable on account ſlated. 


ib. 

Incipitur. | What evidence neceſſary, if plaintiff 

Wha ol; oy 7 — promiſe. 142 
\F j[ofant defendant liable to coſts. 16. 

See Default, Judgment by. If he appears by attorney, it is error. 
Infants, Proce edings by and Proceedings by, in ejectment. 495 


againſt, 


Cannot be plaintiff in gui tam actions. 


18. 


Which muſt be appointed before plea. 


pointment. 

Plaintiff muſt take care not to pro- 
ceed againſt an infant without bis 
guardian. ib. 

And mutt apply in time for guardian 


to be appointed, | ib 


| 


Inquiry, Writ of. 15. 


.|See Default, judgment by. 


How if inquiry neceſſary after jadg- 


pointed. 13. ment in error. 530 
When appointment ſhould be ob- See Error. n 
| ed, 136 
0 place of abode, nog Intereſt on Judgments. 
nown., 10. of 
Defendant need not plead till guar- When allowed. See Ce. 564 
dian appointed. ib. ly 
Admiſſion may be general. 1b. Trregularities 
. Form of petition. | 1b. j 
Form of guardian's conſent. 137 When to be complained of, 108 
_ of affidavit 2 15. 
rochein amy liable to coſts, 138 " 
How if infant taken in execution 2 Nies feigned. 
them. ib. IA 
Infants declaring by attorney cured Origin of. 604 
after verdict. ib. | 
_ Infant muſt defend by guardian, i6, Judgment. 


Of the relation thereof to #rlt day 
of term, and how purchaſers af. 
feed. N. 41 


Juriſdiction of the different 
Courts. 


764 


© Revenue Officers, &c. Pro- 


ceedings againſt. 

Proceedings againſt Juſtices, 142 
Vene. i6. 
Limitations of time. 1b. 
Notice requi te. 143 
"Which muſt be proved. 16. 
—— contents. 16. 
ſtice may tender amends. #6. 

> bring money 1 courts ib. 
M ead general iſſue, 144 
— cofts, #6, 
Defendant's. ib. 
Procetdings againſt Conflables, ib. 
Limitation of time. ib. 
Demand of warrant, &c. ib. 

May plead general iflve. 45 


4 


Coſts of plaintiff and defengant. ; 


Proceedings again Exciſe Officers. 145 
Cuſtom-houſe officers. ib. 
Charchwardens and Overſeers, 146 
To what caſes the act extends. 36. 
Only where defendants ated * 

45 
To what perſons they ws. i6. 


How plaintiff may proceed on de 
- fendant's pleading render. 147 
How if defendant moves to pay 
money into court. ib. 
What ſervices of notice good. 36. 
What ſhall be commencement of 
action within the act. ib. 
Subſequent acts do not confer pro- 
tection of prior aQts, unleſs ſo 1 

i 


458 
I 
Juſticies Writs. 


jaſlices, &c. 


What, 597 


11ND R Xx. 
Juſtices of tbe Peace, Conſtables, 


| 


Contfruction of the ſtatute. 


King's Bench, Court of, 


[ts origin. 6 
Its power and joriſdiction. 615 
How increaſed, and hiſtory of its 


62 
How it exerciſes Juriſdition over 
civil actions. 631 
Whether all aQtions may now de 
main:ained there by origioal and 
by bill, 632 
Of its ancient proceſs to bring de- 
fendant into court. 634 


- 


8 
Limitations, Statutes of, and 


Suing out the Writ to ſave 
ths Statute. 


Reaſon of the ſtatutes of * 


lor the times limited for the ale. 
ent actions. ib. 
Exceptions in the ſtatutes 21 Jac. 1, 


4 & 5 Ang. 40 
How! ff 


one plaintiff be in England and 
the others abroad. ib, 
Or if plaintiff be a foreigner refiding 
abroad. 466 
At what time the ſtatute * 
_. 
Of the acknowledgment of debt 
taking caſe our of the ſtatute. i. 
Receiving dividends under com- 
" miſſion av acknowledgment. ib. 
Or any item being withio fix years 
on a mutual account, ib. 
Acknowledgment is a matter of 2 1 


dence for a b 
Fraud will ta Jorg: caſe out of fa 
Reaſon and uſe of ſuing out proces 

to ſave the ſtatute. 
| How and at what time writ ſhould — 

ſued Out. ib. 
[row i it ſhould be continved. ib. 


| Same proceſs muſt be continued. 45. 


"1 


What proceſs is good for this pur- 
poſe, * 


' before final judgment. ib. 


This proceſs and continuances men Of fig gering non-proſe, for want of de- 
be ſpecially replied. 468] claration. | 43 
Informal proceſs continued. ib. When to be figned. ib. 


How to. ſue out ooh and make 
entry on roll, 


469 
In caſes of ejectment. 167 
Lords' Act. 
Diſcha! = debtors under i it, 470 
See De 


Mareſchal, Office of. 597. 


Meſne Profits, Action for. 224 


Motion and Summons, 478. 
See Summons. 


Or iſſue and demurrer. ib, 
When ſuch nol. pro/. to be Ree 
1 
How if againſt ſome defendants 
where there are many. ib. 
In aſumpfit, where defendants ſever. , 


[f not ſigned, declaration may ſtill — N 


delivered. 
Where treaty of compromiſe, pan 
tiff need not declare. 
How if defendant appears e 
arreſt or ſervice of proceſs. ib. 
When common bail muſt be 
to warrant a non-pro/5. ib. 
When rule to declare to 
warrant 2 non-proſe. ib, 
When rule to be given. 
When not neceſſary. ib, 
Demand of declaration, when neceſ- 
ſary. ib, 


Notice of declaration neceſſary. 7b, 
Of aon · preſi for not replying, &c. ib. 
For not entering iſſue, ib. 
What defendant muſt do before zox- 


preſi ſigned. ib, 
Of a zon-pro/5 in a joint action againſt 
. . ſeveral defendants. 
Nif Pr Ws, Ty tals at. How if they appear ſeverally. 4 
Origin and meaning of. 696 Or plead ſeparately. 7 
15 | Or if 2 declares ſeparately 
7 7 i againſt them ib. 
n Of Ss -proſs when cauſe removed by 
The nature of a 0. pro/. 459] habeas corpus. ib. 
Form of entry. i Of non-pro/s pending an ĩnjunction. 
Its operation. 48 
May be — as to the whole 5 = — plain 16. 
of action. ib. Nen · preſi ordere ti war: 
Plintf muſt pay coſts. not producing his client. 
How if entered as to part. 16. Of coſts of aon-profe. 
In caſe of demurrer to ſome counts. As to executors, &c. - 


ib. When plaint removed by re fa. la. — 


Of explanation of 13 Car. 2. 
7 1. as to coſts, 3 
Of holding defendant again to bail 
after non-projs. 
How if non-pro/clignedirregularly. 2 
Of ſetting aſide now r. 


ib. Refuſed in a qui tam action. 10. 


In torts and treſpaſs muſt be entered 


 Nen-proſs, Judgment of. 


Granted where demand of declara- 
tion was of country attorney. #6. 


Non-proſs in Replevin. 


Meaning thereof. 


7. 43 See Replevin. 267 


Ne- 


766 
Non-proffing Writ of Errar. 
See Error. | yo! 
MN Colts of. 
See Cofts. 558 


Nonſuit, 7 * as in Caſe 


The nature 95 let of ſuch 


udgment. 80 
what ro be moved for. 15 
How to be moved for. $1 
What Excuſe is ſufficient ; and of the 

feremprory Undertaking. 530 
Peremptory undertaking admitted of 


courſe in C. B. and almoſt ſo is 
K.B. | ib 
Excuſes for not proceeding to * 


Abſence of witneſſes ; inſolvency of 
defendant. ib, 
How if plaintiff does not proceed 
after peremptory undertaking. 76. 


Freſh notice of trial muſt be given. 
In 8 freſh notice of motion — | 


judgment is neceſſary. 16. 
When ſecond excuſe admitted. #6. 
A term's notice not required in 

moving for this judgment, though 


no proceedings for a year, 16 
Is what —_ this Judgment is wot 
. allowed. | 54 


Stat. 14 Geo. 2. c. 17. on | which this 
judgment is grounded, ener | 

I 

It does not extend to caſes where re- 
.cord has been once carried down. 


na 
— 


it 


Or where either party may in fit 


inſtancecarry it down. 
Nor to caſes where plaintiff could 
not be nonſuited at trial. ib. 
But it may be had on a mandamus, ib. 
Or in a gui tam action. 57 
But not in writ of right. 16. 


of colts on ſach judgment. 


INDEX. 


How to be obtained in joint actions. 


Ho far plaintiff on a nonſuit is ove 


of court. ib, 
How if rule for ſuch jud ment be 
diſcharged on g falſe affidavit, 4, 
Of wrirs of error brought on ſuch 
judgment, ih, 
How far a ſtay of proceeding. ii. 
Whether plaintiff can amegd pro- 
ceedings afier rule 2 ſor this 
judgment. | 58 
ib. 


I beiber Deifendant can have Jud - 


ment 4s in Caſe of 4 Nonſuit, and 
alſo Cops, for nat proceeding to Trial. 
59 

How if plaintiff enters his cauſe and 
withdraws bis record. ih. 


Of the affidavit. ib. 
Nonſuit in Replevin. 

See Replevin, 267 
Nonſuit, Coſts of. 558. 
Notices, Forms of. 
Againſt juſtices, &c. %. 
Nu Tiel Record. 2. 

See Recorl. 
Need not be ſigned. 1 
Bad plea, if ſew 5e 3 


ore Tents, Pleading + 2 
When altered. Appendix, M. 


Original, Proceedings by, in 
1 K. B. | 
Hiſtory thereof, and of the fine pay- 
able thereon, 676 
Whether debt and all civil actions can 
be now . by original. 632 
No * thereo * in outlawry, 


and 


04 


ay” 


can 
632 
280 
and 


1 NID BTX. 767 
and on error after judgment by But muſt be by ſpecial original. 391 


Outlawry lies where capias lies. 16 


default. | 656 How to proceed, 392 
How to be obtained in caſe of error The preccipe. I. 
brought. oy Capias alias and pluries may be takea 
Form of petition to maſter of rolls. out together. 393 
Appendix, W. How teſted, &c. 16. 
Same proceedings on common 5 
' 18. , 
Ons. Affidavit of debt not neceſſary on 
Proceedings againſt, 146] this proceſs. ib. 
D 1 17 proceed when writs returu- 
ut 2 able. 
| EY Of the exigi facias. "he 
What. a 397 Warrant of attorney muſt be filed. 16. 
Forfeitures incurred thereby. 36.|p,.;,, fgned by clerk of warrants, 
In — caſes. 2 . 
In civil caſes, 16. Nature of the exigent. - 
Nature of outlawry in civil caſes, 16. Advantage — * * 
In what Caſes Proceſs to Outlawry 8 | > ; 
may be neceſſary. 359] Writ of proclamation. is. 
If defendant abſconds or fecretes| Regulated by ſtat. 31 Eliz. is, 
himſelf. ib.\Tefts of writ, 396 
Or if one defendant in a joint action Where directed. 16. 
cannot be found. ib. Number of proclamations, and ho 
In which caſe rule to declare fhould| to be made. ib, 
be taken out. ib. Effect of writ, _ ib, 
How declaration to be intitled. 16. How to be returned. 76. 
How if both be outlawed when one Of the allecatur. ih. 
has appeared, 76.) Writs to be filed. 397 
Is what Afions, and by and again Of the Satisfafion againſt the Out- 
whom it lies. 390} law's Perſon, Chattels and Lands. 


397 
Of the different remedies of the 
party. 16. 


In what actions at common law. #6. 
In what by ſtatute. — 
Agaioſt whom ootlawry lies. ib, 
Not againſt a peer. . 
Nor an infant under 14. ib. 
Againſt women who are called waiv- 
ed, and why. ö 
Of Proceſi to Outlasory. 391 
Lies only where capiar lies, ib, 


Not in proceedings by bill. 16. 
Nor on proceſs with ac etiam. ib. 
From the nature of the capiar re- 
quiſite. 1 
Nor on otiginal writ and 9 
5 


Of proceeding againſt the Perſon | of 
the Outlanv. 398 
How capias utlagatum made out. 76. 


ib, Defendanc not to bediſcharged with - 


out ſuper ſedras. 16. 
Formerly not aomitted to bail. 14. 
How altered by 4 & 5 W. & M. 75. 
If-the sction be not bailable. 16. 
fit be bailable. is, 
If defendant can find bail after he 

is in cuſtody, - 
Sheriff muſt take bail, though wrie 
not marked for bail, 5. 


li 


if 


How inquifition to find lands, &c. 76. 
If a freebold. 7 


How to get leaſe thereof. ib, 
Petition. 404 
Proceeding thereon. 16 


When leaſe obtained, how to mY 


ceed. X 
What may be levied. ib. 
At what time forfeiture of lands by 

outlawry. 40 
Cattle of ſtrangers on land may be 

taken. 16 
Or commoner:, or tenants in com- 

mon. ib. 
To v bom it extends. ib. 
Plaintiff muſt not take above the 

value of inqueſt, 
Form of petition for a leaſe. 406 
Of the writ of melivs inguirendum. 


General explanation of effect of out 
lawry on property of the outlaw. 


Of the Apprarance of Defendant upon 
"ow Exigent, or after Qutlawry and 


ib. | Abſconding of defendant. 
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If action above 107. the Reverſal thereof by Motion 
What a good return by ſheriff. — Writ of Error. * a 
Bail cannot juſtify ro the I 4 4 hs 
»Qion, u ing r gent before Out- 
Defendant not bailable if outlawed of = * un 409 
aſter judgment. i6.| How to be done. ib, 
Of the /uper/edeas. i6, 
Of obtaining Satisfaction from the| When — ib. 
Oztlaww' s Chattels. 400 Nature thereof. 410 
Natore of ſpecial capias atlagatem. 16. When to be delivered. 16, 
How to proceed. 401 Defendant muit pay coſts, 16. 
Writ mult be returned. ib. How if defendant becomes a priſoner, 
Tranſcript of inquiſition. ib, . So © 
Above what amount there maſt mY * 8 Appearance, ar at is 
petition. 7 : Bail. J 
How to petition. - 16. * 
Form ot petition. 15. [How to proceed if no bail required. 
Proceeding thereon. 402 ib, 
Sabparna. How to proceed if bail required. is. 
Service thereof, and remedy for Go 
obedience. ' #6. | Of the Defendant's coming in after 
— and rever fing it by Mo- 
Of obtaining Satisfaction from the 411 
Onztlaw's Lands. 403 u ſeldom reverſed by writ of 


error, as it may be done by mo- 
tion. ib, 
How to proceed without wr of error 
if nothing done on the —_ 1 
aum. 
How if execution had been had — 
the capias urlagatum. ib, 
But defendant muſt pay coſts. 412 
Unleſs plaintiff has been _ ir- 
regular. 


- How and when /ſuperſedeas moſt b 


delivered to ſheriff, 
Defendant may enter appeara _ 
attorney, ſtat. 4 and 5 PW. & & M. 
In what caſes outlawry will be re- 
verſed or not—Baokruptcy. 413 


In which caſe, no endeavour to arreſt 
neceſſary, th, 
Defendant being beyond ſeas. 414 


How if he goes after ee of ge 


ib | What affidavit neceſſary of * 


being viſible. 
If no proclamation or return thereof 
be deficient. ib. 


Of 


I N 


Of the death of plaintif, and defend- 
ant's bankruptcy afterwards. 414 


415 

In wreck caſes neceſſary. tb, 
Of bail required, and the condition 
of their r-COgNIZAnCE, 5 
Stat. 31 Elix. 415 
Coa ſtructioo thereof. ib. 


Of the time of putting in bail. 16. 
How far court may exerciſe diſcre: 
tion. ib 
Recog nizance of bail is to pay con 
demnation, not to render. 417 
If two defendants are outlawed, error 
to be brought in name of both, 16. 
How to obtain writ of error and pro 
ceediogs thereon. 
Form of writ. ba i6 |. 
Form of aſſignment of error. 418 


Of declaring after the Outlawry re- 
_ werſed or ſuperſeded. 419 


Of revrfg the Outlawry by Writ of 
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Form of ſuggeſtion. 
Subſequent proceedings, ib, 
Of che writ of amoweas manur, ib, 


Of Outlawry after Judgment, 423 
Proceedings in ſuch caſe. ib, 
Advantage of ſuch proceeding to 3 


lawry. 
Of receiving judgment of Mor) 


on defendant's death. 


Parliament, Supreme Court of. 


As dernier reſort. 612 


Partition. 


43. Of the intent and * of the 


Of the Writ of Partition. 310 
Form of writ, &c. = * 


Of declaring after /uper/edeas or re- Of the Appearance and Declaration. 
verſal. ib. ; | ; 11, 38 

Within what time to declare after 3 & | 
ſeperſadeas or exigent. 76. Of Pleading in P . 314 

yo 008+ 4ime after reverſal of 07 the frft Judgment in Partition, 


Of the wenue of ſack declaration. 16. 


and of the Writ de partitione fa- 


Of the time of 3 ſuch new| #4244. 315 
action. 420 
O ubs bah is fack new dies. oc. |O/ the faal Judgment in Partition. 
cording to 31 Eliz. c. 3. ib. 319 
Conſtruction of the ſtat. : 16. | : | 
r 421 Paupers, Proceedings by. 
How if co original filed within _ Who deemed a pauper. > £ 
terms, | ds to tiffs, 
Of the notice to plead, and ſubſe- — . 1 
- quent proceedings. i6. Affidavit. 57 
Exempts plaintiffs from fees. 
Of Refloration after Outlawry re. On pain of being diſpaupered. #6. 
| verſed or determined. 421 Except he recovers a verdict, ih- 
| Outlawry determined by the death Extent of admiſſion. , » 489 
of the defendant. 15 [Of the declaration. ib. 
Of the affidavit in ſach 1 1b. = = iſſue money. - 
How ſuch death to be pleaded. 422|Of coſts. a 1 
How to proceed in other caſes of - Of — aQion, coſts nenn 
verſal of outlawry. : #0, pa 3 19s 
Vor. I. ; | 3D Peers 


8 


— - - * 
. „ ˖ K» — f 1A 4.2 VEE 


— 


120 
Peers and Members, Procted- 
| . ings again. 


Regulated by fiat. 12 and 13 w. z. 
© and 10 Geo. 3. | 6 
Proceedings by origi 


= 


I 
| val writ or bill. 
- 1 1 
Doubtful whether Spare has jori(- 

dition againſt peer by bill. 
But if they have not, it is only — 
ter pleadable in abatement. 


— 


; ib. 
= to proceed by bill. ib. 
ow if defendant does not appear. 
Of the difringas, &c. 
How if + A appears, ib. 
Of ings by original. ib. 
Form of declaration againſt peer or 
member. | ib. 
Whether an /oin may be caſt. 64 
Of the difringas and increafing _ 
1 


Of applying the iſſues. 6s 
Nature of motion for that 3 
2 


ib. 

Of the proceedings ſubſequent to de- 
claration. i 

Ofproceediog againſt a peer or mem- 

ber if in actual cuſtody, ib. 

What the ſummons and meſne proceſs. 

ſhould ſtate if proceedings by bill. 

| | 66 

What, if by original. ib. 

Of che zefe and return of the proceſs. 

ib. 

as to is. 


Of che power of the court 
ereaſing iſſue. 


| Penal Actions. 
ses Adi. 


Placita. 


235 


62]. 
Peers or members not to be arreſted. 


6 4 
is 
6 


< Of declaring again Priſoners. 


- 


* N D x. 


| + Pleadingt. 
Formerly carried on ore tenus, when 


altered. A, pendix, M. 
Formerly in French, = Latin, 


when ordered to be in Engliſh, 16. 


Pledges to proſecute. 
Hiftory thereof, and how diſuſed. 647 


Pone, Writ of. 
248 


Precipe. 


Forms thereof. Appendix, F, 


Priſoners, Proceedings againſt. 


Proceedin 


A againſt priſoners go- 
verned 


y particular regulations. 
8 


5 
Attornies anſwerable to their clients 
for not obſerving them. ib, 


85 
Of proceedings againſt priſoners in 

cuſtody of ſheriff. 86 
Of the ſtat. 4 and 5 W. & M. 87 
PlaintiF may declare againſt pri- 

ſoner in cuſtody of the ſheriff, 56. 
And wheo. ib. 


To which declaration priſoner muſt 
plead. ib. 


16. The declaration in K. B. muſt ſtate in 


whoſe cuſtody ſuch priſoner is. ib. 
How the praftice was before this = 
ib, 
88 
1 
When in C. B. declaration muſt be 
entered with prothonotary. is, 


How to declare. 


How declaration muſt be deliv 
| . 


The ſtat. of William does not take 
away plaintiff's common law re- 


Why on iſſue roll in K. B. and not 
in C. B. | Jopradix, N. 


_. 


89 
Of 


medy, 


b. 


IN 
Of declaria ag againſt defendant in Or a felon. 


cuſtody 
another perſon. 


ſheriff, at the ſuit of How to proceed in aQion 0 A 


felon. 


89 
How to charge defendaat if in cuſtody | How if a perſon be voluntarily fe- 


of ſheriff at the ſuit of . 
perſon, 
If in cuſtody at ſuit of ſame olaiotif, 
but for another cauſe of action. 90 
How declaration to be delivered. 16. 
Cf proceedings againſt priſoner in 
cuſtody of marſhal or warden. 76. 


Of proceedings by original. 92 
Rule as to time of declaring. #26. 
Of the laſt rule 26 Geo. 3. 93 


Explanation of above rule. 16 
As to time of declaring. ib. 
As to filing affidavit with clerk of 
rules. ib. 
When not neceſſary. 94 
As to declaring after a ſurrender, 
&c. ib. 
Or after an eſcape. 1b. 
Otherwiſe defendant entitled to a 
Superſedeas. ib, 
Exceptions as to above rule in caſe of 
a treaty of compromiſe. ib. 
Which muſt now be in writing. 16. 
Of the rule for time to declare, #6. 
Seldom granted in proceedings 
againſt a priſoner, except in caſe 
of outlawry. 95 
In which plaintiff muſt proceed with 


due diligence. 16. 
Obſervations as to the delivery of 

declaration, ib 
To whom to be delivered. 16. 


Gaoler muſt acquaint his po 
therewith. 
How if declaration be irregular. A 


of action. ib. 
What perſons in cuſtoly are deemed 

chargeable with declaration as a 

priſoner. ib. 
Infolvent debtor. ib, | 
Aperſon committed for contempt. i6. 
A fugitive who has ſurrendered, 76. 
One in cuſtody on an attachment. i6. 


fident within the walls of the F w_ 


Of Di/appraring and Pheading. 97 
Before rule to. plead given, affidavit 


of delivery of declaration muſt be 
filed, if defendant in cuſtody of 


ſheriff, i6, 
Not otherwiſe. ib. 
When declaration muſt be delivered 


to have a plea of that term. 98 
When demand of plea neceſſary. 

Priſoners may in any ſtate of the 
action put in bail and get diſ- 


charged. ib. 
When priſoners muſt give notice. of 
plea. #6, 


Proceedings againſt Priſoner to Trial 
and Execution. 


Within what time plaintiff muſt pro- 
ceed after declaration to trial and 


jadgment. ib. 
How on a ſurrender after declara- 
tion. #6. 


Within what time to proceed to exe- 
cution after trial in general caſes. 


How in caſes of writ of ae a 
jonQion, 16. 
In caſe of ſurrender. | #5, 


Conſtruction of rule as to time. 101 


How to charge in Execution. 103 


Or if plaintiff has miſtaken his cauſe Q. If entry in marſhal's book * 


ſary. 
Of entering committitur on record. 4. 
Of neceſlity of acknowledgmeot. 103 


Or on a criminal account. #6. 

Or attainted of high treaſon, 97 

Or a priſoner pardoned on condition | 
of tranſportation. ib. 


Of the notice of abandoning a cm- 
mittitur. ib. 

The whole of ſecond term to eh 
priſoner. 

What ſhall be deemed a ſafBcient 
excuſe for not charging r 
execution. 

How if judgment againſt two, — 
one brings error. ib, 


3D 2 of 


77% 
Of the Superſedeat. | 104 
Certificate from clerk of the declara- 


tions unneceſſary. * 105 
Not entitled to diſcharge till expira- 
tion of third term. ib. 
Plaintiff muſt proceed according to 
rules 26 Geo. 3. and 8 Geo. 1. or 
defendant will be diſcharged. = 
16. 


—_— certain caſes. 
As when prevented from proceeding 
by an act of the court. #6. 
Or writ of error. ib. 
Or bad plea. 16. 
Or being obliged to outlaw a de- 
- fendant. , ** ib. 
Or by treaty of compromiſe. 10 
Or eſcape of — ik. 
Bot _ by delivery of ca. /a. » 
| er. ib. 
If priſoner ſaperſedeable when be 
- ſhould take advantage of it. #6. 
Explanation of the rule once ſoper- 
le always ſo. a ib. 
Prifoner muſt complain of any irre- 


: gularit y in firſt ioftance, 107 
When ſuperſedeable, to whom, and 
in what actions he is ſo. 108 
Of plaintif's diſcontinuing on charg- 
ing defendant with a new decla- 
ration. ib. 
How if he has miſtaken his action, 
or has another cauſe of action. 16. 
When defendant can be taken in 
execution after ſuper/edeas. 109 
Or held to bail on an action on the 
. judgment. 2 -/ 
hen /ufer/edeas pleadable to ar 
Action on judgment. ib. 
What ſhall be fatis faction of judy 
ment. 10. 
Procteding: by and again Priſoner: 
- baving removed them/elves when 
charged with Proceſs. 109 
How if a writ of habeas corpus ifſues 
. from each court. 110 
After removal he muſt be charged in 
that court where removed. ib. 


If removed to Fleet, though proceſs 


be % 


INDE Xx. 


When this may be withont s freſh 
affidavit of debt in that court. 111 
The king may ſue or impriſon his 
dehtor where he pleaſes. ib, 


þ.| Proceedings muſt be in ſame time 


notwithſtanding removal. ib. 
Privilege of Attornies.. 78. 


See Attorney. 
Of other officers. 83 


Procedendo. 385. 


Proceedings, ſtaying, on Pay- 
ment of Debt and Coſts. 


When defendant may ſtay proceed- 
ings by paying debt and colts, 462 
Uſe of getiing particulars of plain- 
tiff's demand. | 
Or defendant's ſet- off. 


5 


4 


Not to be rigidly adhered to. 
Prochein Ami, 

See Infant. ENE 
Origia of ſuing by. * . 703 
Proclamation, 

See Outlatwry. 396 
Probibition. 

Nature of the remedy. 424 
To what courts it extends, &c. 36. 
a of the proceedings, 426 


From what Courts Probibition may 
iſſue, and ar what Stage of the 
Suit. | 428 


Of the Suggeſtion for a Probibition. 
431 


Of proving the Suggeſtion, and enter- 
| ing ſuch Proof according to 2 and 
3 Edw. 6. 155 437 


. werifing gurif- by Ae, 


54K mak 


-* 


110 


of 


« —- I 


9 


53 


Of pleading and proceeding at the 


NN D R x. 


Of granting Prohibition. Ne 
Of the Writ of Conſultation. 448 
Of granting a Prohibition after a 


Conſultation awarded. 4511 


Of Di/obedience to the Writ of Pro- 


Quare impedit. 
Of the writ quare impedit, and ap- 


earance thereto, 321 
of declaring in quare impedit. 325 


trial, 327} 
Of the writ of inquiry. 329 
Of the judgment in guare impedit, 

e. 330 
Qui tam Actions. 
See Actions. 235 


Recognizance, Proceedings on, 
againſt Bail. 113. 
See Bail. 


Record, Courts of, and not of. 
596. 
Record, Trial by. 


What matters of record pleadable. 1 
Nal tiel record proper to a miſrecital 
of an act of parliament. 2 


773 


When judgment peremptory or not. 


Nel tiel record bad, if profert made. 72 
How if matter of record be mixed 
with matter of ſact. 4 
Of the operation of the record when 
produced, ib, 
When to be produced by certiorari & 


mittimus. 


a ſummary way. | 1b. 
How if record be of county palatine 
or inferior court. 
Ceriifying tenor of record ſaficient.tf, 
How to proceed when the other fide 

is to produce the record. 156. 
How when the record is to be pro- 
6 


duced by yourſelf. 
Re. fa. lo. 
See Repleuin. 248 
References. 
See Ar bitr ation. 349 
Relicta Verificatione, | 
See Confeſſion. 31 
Retraxit. 32 
Remittitur. 

See Error. | 521—530 
Render, how Bail to render 
Principal to get Relief. 

See Bail. 120 


The record may be of the ſame o. . 
different court. 4. EKeplevin. 
Form of replication in both caſes. Replevin, what. 240 
What day given to bring in record. Of the common law proceedings 
1b. tered by ſtatute, 
Plea need not be ſigned. ib. Modern practice. ib, 
Conſequence of failing in producing Of flat. 1 P. & M. 241 
record. ib Two ſorts of action. 16. 
When 8 on eyer or demand. 3 In the detinet and detinuit. ib. 
How if judgment final or interlo-|The former fallen into diſaſe, and 
cutory. ib. why. 2 
12 


ö 


ib. 
Court of K. B. will not interfere in 


— — 
_ 2 * 
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Of the witherzam. | 242 
How if property is claimed in —_ 
or the writ de proprietate proband. ib. 
Who may bring pa ib. 
Executors. ib. 
Feme ſole. ib. 
No replevin for diftreſs under a fiat. 


(B : 


the ſubſequent Proceedings, 
1 — 7459 to ue | 
| ceed. 250 


What may be done by wa if 
he removes ſuit. . 
And defendant does not appear, ib, 


Of the pore. 
Diftringas, &c. ib. 


2430 What to be done by defendant if 

Where and how to be brought. ib. | he removes the ſuit. ib. 
"How if freehold comes in queſtion. %. Of the filing the re. fa. Je. ib, 
Or the king is party. 16. How to compel plaintiff to declare, 
Of the — by writ in county 251 

court. ib. How to — defendant to 5 

| re. fa. lo 1 

Hew ans when to make Replovia, and Of ruling ſheriff toreturn re. fa. lo 

of the Phages. 245 


Of the nature of a diſtreſs at com- 
mon law. i6. 
What to be done on making N 


Of the pledges ordered by ſtat. of 

Weſtminſter. 
How the ſheriff makes replevin. 76. 
Of the warrant for that 2 


of the time of makiog replevin. 45 


How if the Cattle or Goods are cloined 
and cannot be replevied, and of the 
Poxwver of the Sheriff in making Re 
plevin. 246 

How to proceed by witbernam. ib. 

Sheriff not to take ſtrangers cattle, 
and how to ſatisfy bimſelf 2 


or the power of ſheriff i in i 
replevin. ib. 


Of removing the Suit from the 8 
Court, and of the Re. fa. lo. 248 


Who may remove the plaint. #4. 
How to remove it. FL 
By fone. ib 
By recordari. ib 


By certiorari. 


Of the nature of the above writs. 
Of the proceedings by re. fa. h. 


16. Ho introduced. 


Of Proceeding by Plaintiff by Writ of 
ſecond Deliverance, and by Deftna- 
ant by Writ of Withernam, 251 


Writ of ſecond deliverance, its uſe 
and nature, ib, 


ib. 
Does not lie after judgment on de- 


murrer or verdict. 252 
Writ of withernam, what. ib. 
Only meſne proceſs. ib, 


Plaintiff may come in and declare 
after withernam executed. 16, 
Of the alias and pluries. 253 


Of the Declaration and Proceedings in 
the Court above, 253 


When ſuit removed, plaintiffdeclares 
de novo. ib. 
7 [Proceeding as in other caſes. ib. 
Only either party may carry down 
record, and no judgment, as in caſe 


of noaſvir. ib. 
Of the venue. 16. 
Of the locus in quo. tb, 
Of deſcription of goods, &c. 254 


Of the plea of priſal in auter lien. - 


1 
L 


Of the plea of property, 
[Of paying rent into court. 


What ſhall be a departure. 
What a diſcontinuance. 


iD. 
Of the effects of a diſcontinuance. 10. 
Parties cannot try by conſent, 256 


* 


Of the Proceedings in Replevin when 
the Diſtreſs is for rent. 256 


Written authority to diſtrain, #26, 
How to make diſtreſs. 257 
The inventory. 16. 
The notice to the tenant. ib. 
How ſerved. 268 
Of removing the goods. 16. 
When they may be ſold. ib. 


How if further time required. #6. 

Agreement for that purpoſe. 258 

How to ſearch for replevin and pro- 
ceed to ſale. 


INDE Xx. 75 


| Hiſtory and origin of the pledges, 
and of the alterations made by 
ſtat, Welt, 2 and 11 Geo. 2. 264 


4. Of the Remedy by Sci, Fa. againſt the 
265 


Pledges. 
Of the Remedy on the Replevin Bond. 
2 


Who is entitled to the aſſignment. 


| ib. 
When aſſigument to be made, and 
of the proceedings thereon. #6. 


Appraiſer's oath. 259 To what amount damages may be. 
Memorandum thereof. 16, 5 267 
Appraiſement. ib, 
How diſpoſed of. 260] Of the Non-proſe, Nonſuit, Verdict, and 
How if any irregularity in proceed-| Judgment. 267 
__ [Stat. 11 Car. 2. ib. 
When aQtions will lie, 16. IT plaintiff be nonſuited before i, 
joined. 'b, 
How to make Replevin, and of the Pann — to be made, 45. 
2 = 1 A writ of inquiry to iſſue, 268 
What pl taken, 1. And execution Ja. or elegit. 
Of * — Geo. 2. and of the 4 f 5. 
replevin bond. 261 0If nonſuit after iſſue joined, or in 


Of the aſſignment of bond. ib. 
Of — the Suit and Proceedings 


in Court above, 262 


Of the Remedy by Adion againſt 
Sheriff. 262 


Sheriff muſt take bond. ib. 
The remedy if pledges be in ſufficien - 
1 


What pledges if diſtreſs not ſor rent. 


iD. 


What if for rent. 26 

Who are anſwerable for inſufficient 
pledges. ib. 

What is the remedy. * 


Of the action agajoſt the ſheriff. 75. 
Whether party can be relieved on 


8 "gr vagus BY 3 
the amages. 16. 
How in K. B. ib. 
Reaſon of their deciſion. 264 
How in C. B. ib. 


Reaſon of their determination, #6. 


caſe of verdict jury to aſleſs, &c. 


ib. 

| How on demurrer, 16. 

Party may again diſtrain if firſt diſ- 
treſs not ſufficient, ib, 

Lie at the trial muſt inquire, 7 

| How if they omit ſo to 1 n 


Party not bound by the ſtatute, 74. 
Nor is the judgment altered thereby. 

ib, 
How judgment may ſtill be. #6. 
[n what caſes plaintiff will be let in 


after nonſuit. 270 
If verdi& for defendant, how the 
judgment to be. ib. 
How it may be amended, iþ. 
Even after writ of error, ib, 


Of the Verdi and Judgment in Caſes 
not within 17 Car. 2. 271 
Of plaintiff's damages and coſts, 16. 
Of defendant's. 16. 
Same jury need not aſſeſs them. 16. 
How if the verdict be for plaintiff. 26. 
tow 


. 


an. 


gment for plaintiff by [How given by ſtatute. 276 
wr 22 of defendant. Ho now uſed when judgment is a 
| 272] year old. ib. 


Of _— for defendant by 2 
t for defendant _ 


Of the copias in wvithernam. 7 
Of the tender after judgment, #6. 
Of the writ of reſtitution. 

Of the cofts of the iſſues MD, . 
to 4 Ann. c. 16. 


Of double coſts under 11 Geo. 2. 


Reſtitution, Writ of, in Reple- 
vin. 273. 
5 EKetraxit. 
Retraxit, what. 461 
Form of entry. i6 
How made. ib. 
Whereia it aiffers from nonſuit. 16. 
Or a nol. prof. 462 
Right, Writ of. 

What, and when to be brought, 333 
Of the * therein. 334 
Scire Facias. 

What a ſcire facias is. 274 
Ic is an action. ib. 
In what caſes it lies. ib 
Of the Scire Facias % revive 4 

22 gent by and againff the 

arties, 275 
Scire facias, an ation within ſtatute 
17 Geo. 3. ib. 
It is properly a contiaeztion only — 


an action, and why. 

Bankrupt liable to coſts of /cire fa. 
cia. 

Any agreement io the original ac- 
tion binding in proceedings on ſcire 
acias. 

How far ſcire facias lay at common} - 
law ib. 


. 


— 


ib.) Execution without ſcire facias on 


If defendant die in vacation. 


How altered in joint actions by ſtar. 


276 pw if Plaintiff or Defendant die afier 


Unleſs delay occaſioned by defend. 
ant. 27 

Or by caſſet executis. 

b.| Or writ of execotion has been ſued 
out and returned. 1b. 

How in caſes of writ of inquiry. 16. 

The /cire facias muſt be proceeded 
on within the year. ib. 


roidable, z 


Of the Scire Nan te revive a Ju 
ment by or aga inf the Repreſenta- 
tives of either Party dying after 
Judgment. | 278 

If ſame parties to the ſuit not alive, 
ſcire facias mult iſſue before execu- 
tion, ib, 

How if plaintiff dies. ib, 

ib, 

If. fieri facias be ſued out before their 
death. ib, 

If it be a joint aQion, and one die. 279 

If executor obtains judgment, and 
dies. ib, 

Oradminiſtrator durante minoritate.ib. 


If ſeveral executors, and one an in- 
fant, how ſcire facias may go. ib. 


1 


If executor gets judgment on ſcire 
Ffacias, and dies. ib. 
Of the Scire Facias to continue a-Suit 


by or againſt the Repreſentative of 
— Party dying before final Tudg- 
1 
How i abated at common law b 
death of either party. 


ib. 


8andg W. 3. 


How in other caſes by ſtat. 17 Car. 2. 


c. 8. and 8 and 9 W. 3. c. 11. 16. 


Verdi and before Judgment. 280 


76. 1ſt, If either Party die between the 
verdict and judgment, 
Car. 2. 


ſtatute 7 
azdly, 


. = 


n 


— 
. 
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In K. B. two nibils always requiſire. 
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locutory and before final judg- 


D E X. 
2dly, If either party die after inter- [Of the zee and return in both courts. 


286 


ment, ſtat. 8 and 9. W. 3, c. 11. In general no notice given on ſcire 


ſ. 6. 281 Faciat. ib. 
After writ of inquiry executed, 282|Of the alias ſcire facias in both 
What caſe within the ſtatute, 16. courts. 287 


Of the Scire Facias to revive Judg- 
ments where the Situation of t 
Parties is changed by Marriage or 
Bankruptcy. 283 


Of the marriage of the party, is. 
Judgment by feme ole, who after- 
wards marries, and dies, 16, 
Judgment by baron and feme, and 
fame dies, ib, 
Judgment by ene ſole executrix, who 
afterwards marries, and dies. 284 


Judgment on a plea of coverture,| 


how baron to get colts. ib. 


Of the Bankruptcy of the Party. 284 
If plaintiff becomes bankrupt, how 
aſſignees may proceed by /cire fa- 


cias, or in the name of bankrupt. 


7 
When affignees may be made par- 
1 


5. Scire facias mult follow judgment. 


How if proceeding by original. 16. 
Of the manner of proceeding if the 
party is not to be ſummoned. #6, 


In K. B. ib, 

In 4 B. 

Of the proceeding if defendant is to 
be ſummoned 10. 

Of the appearance and ſubſequent 
proceedings. ib. 

In what court ſcire facias to be 
brought. ib, 


What ſcire facias ſhould ſhew when 
judgment was in an inferior court, 
and removed by certiorari, ib, 
What executors, &c. can plead to 

ſeire facias. | ib, 
How relieved on motion if no oppor- 

tunity to plead, 289 
Of proceeding againſt executor or 
| 1 in caſes of * 
vit. 16. 


ib, 


ties. . Bat court will in certain caſes permit 
How court will relieve the aſſignee the judgment to be amended. 290 
of a judgment, 285| | 
No proceedings by ſcire facias prod Scire Facias. 
ing error. 16. , . 
When court on motion detain money Remedy thereby againſt pledges in 
levied by a bankrupt. ib. replevin. See Replevin, 265 
What declaration in /cire facias by} _ 
aſſignees good. ib, Scire Facias, Proceedings by, 
| | againſt Bail. 
Of the Proceedings in the Afion of See Bail. | 113 
Scire Facias in all the above Caſes.) 
285 §cire facias ad audiendum Er- 
When /cire facias may iſſue ib, 
Without —.— : ib. 0 
When motion neceſſary. 286 See Error, 


Scire Facias  quare Executi- 
onem non. 4998. 
See Error, 


| 16. 

In C. B. in certain caſes one nibi/| 
ſufficint. ib. 
In other caſes two, \ 16. 
Vor. IL 
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Security given for Coſts. 
See Cofts. 570 


Statutes that order Damages 


to be aſſeſſed by a Jury. 


How to be conſtrued. 16 


Staying Proceedings on . 
ment of Debt and Coſts, 462 


Submiſſion. 


5 To arbitration. 
See Arbitration. 


Suggeſtion. 

Of breaches of covenant according | 
to ſtatute 8 and 9 Will, compul- 
ſory. 17 
As to coſts, when to be entered in 
. caſe of judgment by default. 29 
In other caſes of coſts. 855 
Of the death of either party. See 


| 


350 


Scire Factas. | 279 
Special Suggeſtions in awarding we- 
ares. j 678 


Summons and Diſtringas, Pro- 
ceſs by. 


8 antiquity, and preſent 


g 


E = 
Rule //. 80 
Stay e | WY 
Of filing affidavits, ib. 
Of enlarging rule. ib. 
Shewing cauſe at chambers ib, 
Coſts of motion. ib, 
Peremptory rule, what. 1b. 
When court will open rule. 431 


Days appointed for the buſineſs. 14. 
Of ſpecial cauſes, how ſet down. . 
Or acjourned. 1b. 
Crown paper. days. ib, 
New practice of King's Bench in 


hearing motions introduced by 
Lord Mansfield, 482 
Summons and Severance in Er- 
ror, 536. 
Super ſedeas. 
See Priſeners. 194 


How writ of error or ſuper/edeas 
againſt fixing bail. See Bail. 128 
Tranſcript. 


See Error, 499 


Trial. 


Notice of trial, when to be given 


64% after iſſue joined in K. B. and 
: g. . 50 
Summons and Motion. By record. I 
Summons, how taken out. 478 See Record. 
Service thereof, ib. . 
Attendance thereon. ib. Trial by Jury. 
How if diſobeyed. ib. When eſtabliſhed. 593 
Of impeachimg it. ib. Petit Jury. 605 
Motion, what. 471 
Affidavit nece A ib. . 
Kule -—+ ogg ib. Venire. 
Role 2. 1. Hiſtory thereof. 692 
Service thereof. — 1b. Forms of awarding, with ſpecial ſug- 
Copy of rule 2nd aftidayit PAY geſtions. 678 
| ib. 
Of ſhewing cauſe. ib. Om ts ts, 
How diſpoſed of. 480 Viconties un 8 
How affidavits intitled. i, What. 597 
10 Mager 


| | Of the Pleading and View in VV. 
Wager of Law. — 
What, 505 Of the Judgment in Waſte, 342 
 Waived. | with 
Mention thereet 3 tl ; HDernam. 
eaning thereof in outlawry go bes. 5 
x: pgs of Attorney. | Wittenagenete. 
4 34[ts origin and uſe. $93 
Waſte. | ; 
What is waſte, xc. 335 Writs, Forms of. 
On meſne proceſs. 664 
Of the Remedy in Waſte. 336 In ejectment. Appendix, 8. 
In habeas corpus. Appendix, U. 
Of the Proceſs in Waſte. 338|la replevin. Hppendix, T. 
. [In error. Appendix, W. 
Of the Count in Waſte. 339 Directions of writs. 670 
THE END. 


